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PREFACE. 


In  1895  the  writer  published  a  work  on  Negligence,  the  object 
of  which  was,  not  to  present  a  treatise  on  the  subject  in  general, 
but  to  give  the  law  of  the  State  of  New  York  exactly  as  it  had 
been  declared  to  be  by  our  court  of  last  resort,  and  to  do  it  in 
such  a  way  that  the  book  might  serve  as  a  trial  brief.  It  was  in 
fact  the  writer's  own  trial  brief,  expanded  so  as  to  include  every 
ruling  on  a  case  "  in  negligence "  made  by  our  highest  court, 
arranged  so  as  to  bring  together  all  rulings  bearing  on  the  same 
point,  and  classified  so  as  to  enable  the  busy  practitioner  to  put 
his  finger  upon  "  a  case  in  point "  without  time  spent  in  protracted 
searcL 

At  that  date  the  number  of  opinions  in  the  Court  of  Appeals, 
in  this  branch  of  the  law,  amounted  to  about  1,450.  Since  then, 
not  only  have  some  250  more  been  rendered  by  that  court,  but 
four  intermediate  or  quasi  courts  of  last  resort  have  been  created, 
which  have  handed  down  about  1,800,  of  which  not  more  than  a 
third  could,  under  the  new  Constitution,  be  taken  to  the  Court 
of  Appeals.  This  overwhelming  mass  of  law  upon  a  single  topic, 
the  product  of  one  highest  court,  and  four  other  courts  of  last 
resort  in  respect  of  most  of  the  cases,  is  in  an  indigestible  con- 
dition. Its  arrangement  on  some  logical  basis  is  indispensable 
to  thorough  preparation  for  trial  or  appeal.  The  plan  which 
the  author  adopted  for  the  book  above  mentioned  was  such  that 
these  2,000  additional  deliverances  could  have  been  put  into  a 
supplement,  and  thus  the  former  work  brought  down  to  date  in 
a  way  which  would  not  require  those  possessing  the  old  matter 
to  repurchase  it  in  order  to  avail  themselves  of  the  new.  Un- 
fortunately the  plates  of  the  old  book  were  accidentally  destroyed. 
Reprinting  -being  necessary,  the  occasion  has  been  used  to  re- 
arrange the  material,  and  to  weave  into  their  appropriate  places 
the  later  rulings  of  the  Court  of  Appeals,  with  foot-notes  giving 
the  cases  in  the  Appellate  Division.  It  was  impracticable  and 
undesirable  to  do  more  than  refer  to  the  latter.  Impracticable, 
because  to  have  stated  all  the  points  ruled  by  that  court  in  1,800 
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suits  would  have  required  an  additional  volume ;  and  undesirable, 
because  the  rulings  in  these  four  co-ordinate  courts  are  not  always 
in  harmony  either  with  each  other  or  with  the  Court  of  Appeals. 
Their  own  official  reporter  himself,  from  time  to  time,  makes  an 
official  announcement  that  the  opinions  which  he  reports  are 
not  to  be  taken  by  the  profession  seriously.  In  giving  a  list  of 
causes  passed  upon  by  the  Court  of  Appeals  (see,  for  example, 
72  App.  Div.)  he  adds  the  following  notice:  "  The  attention  of 
the  profession  is  called  to  the  fact  that  the  Court  of  Appeals  in 
many  cases  decides  an  appeal  upon  other  grounds  than  those 
stated,  in  the  opinion  of  the  court  below.  The  affirmance  or 
reversal  of  the  judgment  of  the  Appellate  Division  does  not  necesr 
sarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented 
from,  the  statements  contained  in  the  opinion  of  the  Supreme 
Court.    Rogers  v.  Decker,  131  N.  Y.  490. —  Eep." 

In  the  case  of  Higgins  v.  Crichton  (98  N.  Y.  626),  the  court 
had  said :  "  When  we  affirm  vidthout  an  opinion,  and  without 
formally  adopting  the  opinion  below,  it  is  not  to  be  understood 
that  the  affirmance  is  on  groimds  substantially  different  from 
those  taken  below.  In  case  of  such  a  difference,  we  should  deem 
it  proper  to  state  the  reasons  for  affirmance." 

The  rule,  as  laid  down  in  Higgins  v.  Crichton,  that  an  affirm- 
ance VTithout  an  opinion  means  a  substantial  adoption  of  the 
opinion  in  the  court  below,  having  been  discarded  for  the  rule, 
as  laid  down  in  Rogers  v.  Decker,  that  such  an  affirmance  does 
not  necessarily  show  that  the  Court  of  Appeals  upheld  the  opinion 
of  the  lower  court,  it  follows  that  the  decisions  of  the  Appellate 
Division  in  negligence  causes,  even  when  it  acts  as  the  court  of 
last  resort,  cannot  always  be  accepted  by  the  profession  as  unim- 
peachable evidence  of  the  law  of  the  State.  Hence,  in  a  book 
whose  object  is  limited  as  indicated  by  its  title  fuller  mention 
of  them  is  unnecessary. 

The  author  has  been  informed  that  some  readers  have  com- 
plained that  it  was  difficult  for  them  to  find  what  they  wanted 
in  his  former  work.  He,  therefore,  submits  a  short  explanation 
of  the  plan  of  the  book,  and  appends  directions  for  its  use. 

The  theory  on  which  it  is  constructed  is  so  different  from  that 
of  any  other  law-book,  being  neither  treatise  nor  digest,  that  one 
will  do  well  to  follow  the  example  of  the  traveler,  who  climbs  an 
eminence  that  he  may  obtain  a  view  of  the  country,  which  he 
wishes  to  traverse.    If  the  reader  fails  to  acquaint  himself  with 
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the  Table  of  Contents,  he  may  have  trouble  in  finding  a  trail  to 
"  the  case  in  point."  No  index  is  necessary,  altiioiigh  in  defer- 
ence to  custom  one  has  been  given.  The  book,  itself  an  index  to 
the  reports,  is  self -indexing,  so  to  speak;  and  in  preparation  for 
trial  can  be  more  satisfactorily  used  by  means  of  lie  Table  of 
Contents  than  by  the  Index. 

Plan  of  the  Book. 

The  plan  is  that  of  a  comprehensive  brief  of  all  the  cases  in 
the  courts  of  last  resort  on  the  subject  of  negligence,  including 
so  much  of  kindred  topics  as  had  to  be  included,  with  full 
directions  how  to  find  needed  authorities.  Every  case  should 
be  sought  under  a  heading  which  describes,  either  the  relation 
borne  by  the  defendant  to  the  controversy,  or  that  borne  by  the 
plaintiff,  or  the  kind  of  accident,  or  the  nature  of  the  injury,  or 
the  evidence  to  prove  it,  or  the  way  to  pursue  the  remedy. 

Part  I  consists  of  a  codification  of  the  general  principles,  under 
each  division  of  which  all  the  rulings  of  the  Court  of  Errors  and 
Court  of  Appeals  are  given,  with  reference  to  all  the  cases  in  the 
Appellate  Division  in  foot-notes.  In  phrasing  those  rulings  it 
was  borne  in  mind  that  every  case  is  to  be  differentiated  from 
every  other,  and  that  the  only  way  to  ascertain  the  exact  value 
of  a  particular  decision  is  to  bring  out  that  differentiation.  The 
custom,  so  often  followed  in  the  head-notee  of  our  reports,  of 
taking  from  the  opinion  well-settled  propositions,  used  by  way 
of  argument,  and  presenting  them  as  the  points  therein  decided, 
is  a  pernicious  one.  It  is,  no  doubt,  a  help  to  youthful  students, 
who  are  thereby  saved  the  trouble  of  hunting  for  the  decisions 
which  settled  those  principles.  To  require  the  active  practitioner, 
in  search  of  precedents,  to  wade  through  a  two-paged  syllabus  of 
fine  type  in  order  to  fish  out  for  himself  the  points  which  the 
court  decided  in  that  case  is  to  put  upon  him  work  which  the 
reporter  should  perform.  Kor  does  it  lessen  his  labors,  if  an 
intricate  statement  of  facts  is  spread  at  length,  with  a  "  held  " 
clapped  on  as  a  tail.  The  aim  of  the  author  has  been  to  state 
each  ruling  in  pithy,  concise  form,  that  the  reader  may  know  at 
a  glance  what  was  tiie  precise  point  decided.  The  rulings  have 
been  numbered,  so  that  if  the  book  is  used  as  a  brief  in  court 
those  bearing  upon  the  case  in  hand  may  be  easily  referred  to 
without  the  work  of  transcribing  them  upon  paper. 
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Part  U  presents  a  condensed  statement  of  the  material  facta 
in  all  the  cases  in  the  Court  of  Errors  and  Court  of  Appeals 
arranged  chronologically,  so  that,  after  discovering  the  principle 
of  which  he  is  in  search,  the  reader,  without  pulling  down  several 
volumes  from  their  shelves,  can  ascertain  in  what  cases  the  facta 
are  analogous  to  his  own. 

Part  III  is  a  classification  of  occurrences,  correlating  all  cases 
as  to  facts.  See  fuller  explanation  in  the  introduction  to  it  on 
page  693. 

Mention  could  not  be  made  of  "mem."  cases  in  the  170  and 
171  N.  Y.,  and  in  the  71  and  72  App.  Div.  reports,  for  the  reason 
that  the  bound  volumes  had  not  been  published  at  the  time  this 
book  went  through  the  press,  and  the  Advance  Sheets  then  issued 
did  not  contain  them. 

With  a  few  exceptions,  no  reference  is  given  to  such  of  the 
Appellate  Division  cases,  in  which,  on  appeal  to  the  Court  of 
Appeals,  an  opinion  was  written  by  the  latter.  As  to  those  which, 
on  such  appeal,  were  affirmed  or  dismissed  without  opinion,  the 
statement  of  such  result  accompanies  its  citation  as  an  Appellate 
Division  case. 

In  Conclusion. 

It  ought  not  to  be  necessary  to  explain  other  features  of  the 
book  in  this  preface.  If  the  reader  will  consult  the  Table  of 
Contents,  he  will  obtain,  not  only  a  birdseye  view  of  the  territory, 
but  how  to  find  his  way,  much  more  easily  than  by  turning  over 
the  pages  of  an  index.  Of  course,  this  presupposes  some  fore- 
knowledge of  that  which  he  seeks.  This  ought  not  to  be  a  violent 
presumption  in  respect  of  one  who  essays  to  try  causes,  or  to 
argue  appeals.    This  book  is  a  brief  rather  than  a  treatise. 

It  is  not  a  statement  of  the  law  as  the  author  thinks  it  ought 
to  be,  fortified  by  decisions  or  obiter  dicta  to  bear  out  his  posi- 
tions. Its  first  part  is  a  correlation  of  the  exact  points,  which 
have  been  really  decided.  The  author  spent  ten  years  in  the  work 
of  examining  the  opinions  and  culling  out  obiter  dicta,  so  that 
every  ruling  which  he  formulated  might  present  a  proposition, 
which  had  been  actually  decided  to  be  law.  No  one  knows  how 
difficult  this  is  until  he  attempts  it. 

An  example  may  not  be  out  of  place.  The  case  of  Laubheim 
V.  DeK.  N.  Stoomboot  My.,  107  N.  Y.  228,  is  often  cited  as  estab- 
lishing, that  when  a  common  carrier  provides  a  surgeon  for  its 
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passengers,  its  only  duty  is  to  be  careful  to  select  a  competent  one, 
and  if  so  it  is  not  responsible  for  his  negligence.  The  actual 
decision  on  that  point  was  in  the  subsequent  case  of  Allan  v.  State 
S.  8.  Co.,  132  N.  Y.  91.  True,  the  court  in  Laubheim's  case  did 
state  it  in  arguendo.  It  could  not  decide  it,  because  no  such  point 
was  involved.  There  was  no  evidence  of  negligence  on  the  part 
of  the  surgeon,  unless  it  could  be  inferred  from  certain  facts.  As 
the  court  decided  that  it  could  not  be,  any  discussion  of  the  lia- 
bility of  the  carrier  on  the  assumption  that  it  could  be  was,  how- 
ever valuable,  wholly  obiter.  No  doubt  in  that  discussion  the 
court  blazed  a  trail  for  the  Allan  case.  That  is  the  way  "  judge- 
made  "  law  is  built  up,  and  shows  why  we  must  study  old  opinions. 
In  so  doing  we  are  apt,  however,  to  forget  the  distinction  between 
the  decision  of  a  court  and  the  opinion  of  a  jurist.  Wherein  lies 
the  difference  between  the  deliverance  of  seven  lawyers  on  the 
bench  and  seven  others  in  the  oflBce  ?  Merely  in  this,  that  in  order 
to  end  disputes  absque  vi  et  armis,  the  State  hath  given  to  the 
first  seven  the  power  of  decision.  The  State  enacts,  not  that  all 
they  say  is  right,  but  that  what  they  do  must  be  accepted  by  every 
citizen  as  final.  Nor  yet  by  every  citizen,  for  that  the  seven  them- 
selves are  not  concluded,  and  may  repudiate  their  own  decision 
on  the  morrow.  Hence  we,  who  are  bound,  should  remember  that 
only  so  much  of  their  opinions  can  be  blindly  accepted  as  evi- 
dence of  the  law  as  are  inseparable  from  their  conclusions.  In 
Wright  V.  New  York  Cent,  R,  B.  Co,,  25  N.  Y.  562,  Allen,  J., 
was  of  opinion  that  negligence  in  running  a  train  shorthanded  is 
not  master's  n^ligence,  which  renders  a  railroad  company  liable 
for  resulting  injury  to  a  servant  Had  the  point  been  involved 
in  the  case  before  him  this  deliverance  would  have  been  the  law 
of  this  State.  It  was  not  the  law,  or  at  least  it  so  turned  out  in 
Flihe  V.  Boston  &  Albany  B.  B.  Co.,  63  N.  Y.  649. 

The  necessity  of  drawing  the  line  between  the  opinion  of  the 
judge  and  the  decision  of  the  court  is  now  more  necessary  than 
ever,  in  view  of  the  bewildering  increase  of  conflicting  utterances 
from  the  bench.  If  it  were  permissible  in  a  book  like  this  to 
follow  the  precedents  in  our  reports,  and  put  forth  obiter  dicta  as 
decided  points,  it  would  mean  that  an  author  has  the  right  to  go 
through  the  books,  select  such  judicial  expressions  as  he  approves, 
present  them  as  decided  law,  reject  what  he  disapproves,  and  leave 
his  readers  to  discover  the  truth  as  best  they  can.  Such  was  not 
the  purpose  of  the  writer.    His  aim  was  a  collection  of  rulings, 
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rather  than  a  selection  of  propositions.  Wherever  the  decisions 
have  left  the  law  unsettled  on  a  particular  point,  his  section  of 
the  Code  concerning  it  says  that  it  is  not  settled,  and  the  cases 
there  collected  will  be  found  to  bear  out  the  statement 

For  these  reasons  he  ventures  to  hope,  on  the  one  hand,  that 
his  correlation  of  rulings  may  be  of  service  to  the  practitioner, 
and  on  the  other,  that  his  codification  of  principles  may  aid  the 
student 


DiBBOTIONS   FOB   THB   UsB   OF   THE   BoOK. 

In  Fart  I,  after  the  general  principles  under  each  subdivision 
of  the  Code,  there  are  lists  of  headings,  with  references  to  the 
numbers  of  the  first  rulings  under  such  headings.  On  turning  to 
a  number,  the  reader  will  find  a  citation  of  every  case  in  the  Court 
of  Errors,  Court  of  Appeals,  or  Appellate  Division  of  the  Supreme 
Court,  where  there  was  a  decision  on  the  point  under  investigation. 

After  finding  a  ruling,  which  seems  applicable,  the  facts  which 
gave  rise  to  it  may  be  learned  by  examining  the  report  of  the  case 
in  Part  II.  (Special  index  of  cases  in  imofficial  reports  on  page 
348.) 

If  the  reader  prefers  to  conduct  his  search  by  way  of  the  facts, 
rather  than  the  principles,  he  may  go  first  to  Part  III,  where  he 
will  discover  those  which  are  akin  to  his  own.  (App.  Div.  Rep. 
cited  A.  D.) 

By  following  these  trails  he  should  come  upon  every  deliverance 
of  those  courts  on  the  matter  in  hand.  If  his  search  fails  to  reveal 
a  pertinent  case,  he  should  then  look  for  analogies  by  means  of 
the  cross-references.  Having  done  this,  he  can  go  into  court 
without  fear  that  some  case,  which  he  has  not  examined,  may  be 
cited  against  him. 
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A  CODE  OF  NEGLIGENCE. 


CHAPTER  I. 


QBNBRAL  PRINCIPLES. 

§  1.  Every  man  owes  to  his  fellow-man  a  duty  to  see  that  his  fel* 
low-man  does  not  suffer  injury  through  his  negligence. 

Or,  every  man  owes  to  every  other  man  the  duty  of  being  careful  not 
to  do  an  injury  to  his  person  or  his  property. 

Inattention  is,  superficially  speaking,  the  gist  of  negligence,  even  as 
intention  is  usually  the  gravamen  of  trespass.  The  distinction  is  often 
made  that  the  one  is  a  sin  of  omission,  the  other  of  commission.  Of  late 
years  however  the  courts  and  text  writers  speak,  per  force,  of  negligence 
as  a  positive  act.  The  phrase,  actionable  negligence,  easily  prepares  the 
way  for  another  phrase,  causative  negligence.  It  is  said  that  a  man 
must  not  negligently  injure  another,  also  that  negligence  caused  the  in- 
jury. This  is  as  strictly  accurate  in  thought  as  it  is  in  law,  and  the 
general  rule  of  duty  to  one's  neighbor  might  be  put  as  follows:  Every 
man  owes  to  his  fellow-man  a  duty  of  care  to  this  extent,  that  he  must 
not  injure  him  either  through  intention  or  inattention.  Thus  stated,  the 
exact  difference  between  the  human  law  and  the  Divine  clearly  appears. 
The  one  is  two-fold,  the  other  three-fold  in  its  nature.  The  State  says 
you  must  take  care  not  to  injure  your  neighbor,  either  by  intention  or 
neglect.  Christ  teaches  that  our  care  for  our  neighbor  must  extend  to 
active  aid.  The  State  says  you  must  not  wound  him.  He  says,  if  you 
find  him  by  the  wayside,  woimded  by  some  one  else,  you  must  tend  him. 
This  we  would  do,  if  we  did  to  others  what  we  would  have  them  do  to 
us.  In  the  evolution  of  the  law,  we  are  slowly,  haltingly,  but  surely 
approaching  the  time  when  the  law  of  the  land  will  add  the  third  ele- 
ment, succor,  as  a  part  of  one's  duty  to  his  neighbor.  Negligence  will 
become  synonymous  with  neglect,  and  the  duty  will  be  enjoined  that  one 
must  not  neglect  his  neighbor.  We  are  now,  it  would  seem,  in  the  sec- 
ond stage  of  this  development.  At  the  present  time,  a  plaintiff  would  be 
nonsuited,  who  should  sue  to  recover  damages,  for  that,  he  being  set  on 
by  thieves  and  found  by  the  defendant  woimded  by  the  wayside,  the  de- 
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f  endant  passed  by  on  the  other  side  and  neglected  to  succor  him,  whereby 
he  sustained  further  damage,  to  wit,  etc.  The  verj  idea  is  silly,  some 
one  will  say.  Is  it  more  absurd  than  many  of  the  actions  in  this  book 
would  have  seemed  to  the  lawyers  of  centuries  ago?  They  knew  of  the 
law  of  trespass,  but  never  heard  of  suing  for  damages  for  mere  ne^i- 
gence.  Even  Cogga  v.  Bernard  is  not  yet  200  years  old.  Can  any  one 
say  in  what  year  it  was  first  held  that  the  lord  of  the  manor,  going 
forth  on  his  war  horse,  must  pay  damages  for  carelessly  riding  over  a 
yokel  on  the  king's  highway?  Take  our  Death  Act,  hardly  half  a  century 
old.  It  is  not  now  ridiculous  for  a  son  to  claim  damages  for  the  negli- 
gent killing  of  his  father.  But  suppose  the  father  lies  wounded  by  the 
wayside,  slowly  bleeding  to  death,  and  a  passer-by,  although  he  sees  that 
if  the  wound  is  staunched  life  may  be  saved,  goes  on  his  way  and, 
through  his  neglect  to  give  succor,  death  ensues.  Surely  the  difference 
in  principle  is  not  so  great  as  to  require  one  to  affirm  that  an  action  by 
the  son  to  recover  damages  for  such  neglect  will  always  be  as  groimdless 
as  it  would  be  now.  May  it  not  be  safely  maintained  that  our  common 
law  is  developing  in  the  direction  of  the  Divine  law?  Is  it  not  along 
this  line  of  thought  that  we  may  look  for  the  solution  of  some  of  our 
so-called  "  labor  problems "  and  other  social  questions  ?  The  phrase 
which  is  so  much  used  in  the  law  of  late,  "breach  of  duty,"  has  great 
possibilities.  The  law  is  beginning  to  embrace  a  wider  conception  than 
formerly  of  our  duty  to  our  neighbor. 

It  is  not  always  lawful  for  a  man  to  do  what  he  will  with  his  own. 
He  should  always,  and  in  some  cases  must  even  now,  will  to  do  right. 
As  society  grows  more  complex,  his  legal  right  to  do  what  he  will  with 
his  own,  as  for  example,  to  keep  unimproved  his  vacant  land  in  populous 
places,  or  to  let  needed  coal  remained  unmined,  will  become  more  and 
more  circumscribed. 

§  2.  Negligence  is  the  omission  to  use  that  degree  of  care  which 
the  circumfitances  require. 

Or,  negligence  is  the  omission  to  use  the  degree  of  care  which  the  law 
requires.     Or,  negligence  is  a  breach  of  the  duty  of  attention  to  others. 

An  accurate,  concise,  comprehensive  definition  of  negligence  cannot  at 
this  stage  of  our  progress  be  given.  The  most  that  can  be  done  is  to 
attempt  to  suggest  something  which  may  serve  as  a  conventional  expres- 
sion. Negligence,  like  fraud,  eludes  definition.  Facts  rather  than  law, 
are  in  each  the  main  ingredients,  so  it  is  always  said.  We  may  easily 
see  that  an  act  is  fraudulent,  or  is  negligent,  even  though  we  cannot 
adequately  define  the  words.  "  Courts  and  juridical  writers  have  often 
attempted  to  give  a  comprehensive  definition  of  the  term  negligence  as 
used  in  the  law.  But  no  definition  has  yet  been  given,  and  it  is  obvious 
that  none  can  be  given,  accurate  and  comprehensive  enough  to  apply  to 
the  varying  facts  and  circumstances  of  every  case."  La/ne  v.  Toton  of 
Hancock,  142  N.  Y.  510,  per  O'Brien,  J.,  at  page  516.  Grover,  J.,  de- 
fines it  as  follows:  "Legal  negligence  is  the  omission  of  such  care  as 
persons  of  ordinary  prudence  exercise  and  deem  adequate  to  the  circum- 
stances of  the  case."    Mangam  v.  Brooklyn  R.  R.  Co.,  38  N.  Y.  466. 
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The  State  has  undertaken  to  set  the  seal  of  authority  upon  a  definition, 
so  far  as  its  criminal  law  is  concerned.  "  Each  of  the  terms,  *  neglect,' 
*  negligence,'  '  negligent,'  and  *  negligently,'  imports  a  want  of  such  atten- 
tion to  the  nature  or  probable  consequences  of  the  act  or  omission  as  a 
prudent  man  ordinarily  bestows  in  acting  in  his  own  concerns."  Penal 
Code,  §  718,  subd.  1.  But  the  State  is  no  more  happy  in  its  attempt 
than  any  one  else.  Its  definition  does  not  define.  It  aims  to  give  us  an 
exact  rule  or  measure,  by  which  we  may  test  an  act  or  omission,  which, 
on  examination,  turns  out  to  be  as  variable  as  the  rule  in  equity,  which 
depended  on  the  length  of  the  chancellor's  foot.  Moreover,  it  is  incorrect 
in  adopting  an  inaccurate  test,  even  considered  as  a  question  of  fact; 
because  the  average  prudent  man  is  much  more  careless  in  regard  to  his 
own  concerns  than  he  has  any  right  to  be  as  to  those  of  another.  He 
often  says  to  himself,  if  I  choose  to  take  a  risk,  it  is  my  own  affair. 
This  he  has  no  right  to  do,  when  the  welfare  of  another  is  concerned. 

The  word  might  however  be  more  susceptible  of  definition,  if  we  were 
to  import  into  it  more  of  law,  and  less  of  fact  than  htm  hitherto  been 
accepted  in  theory.  In  practice  that  is  what  has  actually  been  done,  us 
will  appear  upon  reflection.  The  phrases,  "  persons  of  ordinary  pru- 
dence," "  an  ordinarily  prudent  man,"  are  a  survival  of  that  fanciful 
division  by  the  lawyers  of  olden  times,  who  delighted  in  nice  distinctions, 
imder  which  all  negligence  was  to  be  put  in  one  of  three  classes,  slight, 
ordinary,  or  gross.  This  division  as  a  legal  one  has  been  repudiated  in 
this  State.  Perkins  v.  ^ew  York  Cent.  R.  R,  Co.,  24  N.  Y.  196.  Since 
then  we  have  had  no  legal  test  at  all.  We  have  however  continued  to 
use  the  phrases.  They  served  very  well  so  long  as  courts  did  not  under- 
take to  decide  as  a  question  of  law  whether  the  act  in  controversy  was 
or  was  not  an  act  of  an  ordinarily  prudent  person.  Since  however  the 
courts  have  been  obliged,  from  motives  of  public  policy,  to  restrict  the 
province  of  the  jury,  and  decide  as  questions  of  law  whether  certain  acts 
are  or  are  not  negligent,  this  phrase  should  be  discarded  from  definitions, 
however  useful  it  may  still  be  in  charges  to  juries.  If  the  question  is  to 
be  whether  an  act  was  the  act  of  a  person  of  ordinary  prudence,  it  is 
clear  that  consistency  with  our  continuance  of  the  system  of  trial  by 
jury  demands  that  a  jury's  verdict  on  such  a  point  must  be  taken.  That 
position  would  necessarily  oust  the  Court  of  Appeals  of  much  of  its 
jurisdiction  in  these  cases.  That  court,  as  a  court  for  the  correction  of 
errors  of  law,  cannot  review  the  decisions  of  the  lower  court  upon  ques- 
tions of  fact.  But  that  is  exactly  what  it  has  been  doing  for  forty  years, 
and  increasingly  of  late,  if  negligence  is  properly  defined  in  such  terms. 
It  is  therefore  obvious  that  the  phrases  "  ordinary  prudence,"  "  the 
prudence  of  an  ordinary  person,"  cannot  be  used  as  legal  tests.  The  law 
says  a  man  must  be  careful  not  to  injure  his  neighbor.  Ue  owes  to  his 
neighbor  an  active  duty,  an  intention  to  do  him  no  harm.  In  his  rela- 
tions to  his  neighbor  he  must  not  only  have  no  intention  to  do  him  evil, 
but  he  must  not  lapse  into  a  state  of  inattention  to  his  welfare.  He 
owes  to  his  fellow-man  a  duty  of  attention.  He  must  not  neglect  that 
duty.    The  degree  of  attention,  of  care,  varies,  not  as  a  question  of  fact. 
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but  as  one  of  law,  according  to  the  relation  which  the  two  persons  bear 
to  each  other.  That  degree  has  come,  after  a  long  struggle,  to  be  con- 
sidered as  a  question  of  law  —  not,  as  above  pointed  out,  arowedlj  so, 
but  tacitly  so,  and  it  may  be  added,  necessarily  and  properly.  The  ques- 
tion now  is  really  one  of  law  whether  in  a  given  case  the  care,  which  the 
verdict  establishes  was  used,  was  the  degree  of  care  which  the  circum- 
stances required.  This  proposition  does  not  invade  the  province  of  the 
jury  to  settle  controverted  questions  of  fact,  or  to  draw  inferences  of 
fact  from  the  evidence.  It  preserves  to  the  court  that  which  is  essentially 
the  province  of  the  court.  If  there  is  doubt  on  the  point,  it  becomes  one 
of  those  mixed  questions  of  fact  and  law  which  so  often  arise.  Reason- 
able time,  for  example,  is  usually  a  question  of  law.  In  other  words, 
let  us  define  negligence,  not  as  importing  a  question  of  fact  as  to  how 
much  care  a  prudent  man  ordinarily  bestows  upon  his  own  concerns  — 
an  utterly  illusory,  futile  inquiry  —  but  as  involving  one  of  law,  the 
amount  of  care  which  he  ought  to  bestow  upon  the  concerns  of  others  as 
well  as  his  own. 

The  foregoing  theory  is  offered,  very  diffidently,  in  the  hope  that  it 
may  contribute  something,  little  though  it  be,  to  a  settlement  of  that 
much  debated  and  difficult  subject,  the  respective  spheres  of  court  and 
jury  in  negligence  suits.  It  has  been  said  many  times  in  the  last  decade 
that  our  court  of  last  resort  has  taken  upon  itself  to  decide  as  matter  of 
law  that  which  is  essentially  fact.  Such  is  not  the  case.  It  has  been 
evolving,  developing,  elaborating,  a  great  branch  of  jurisprudence,  the 
law  of  duty.  Fifty  years  ago  this  topic  was  in  its  Infancy.  The  cases 
in  our  highest  court  involving  it  were  less  than  thirty  in  number.  The 
age  of  machinery  came  in,  bringing  in  its  train  innumerable  accidents, 
and  in  the  last  fifty  years,  over  1,500  suits  have  gone  to  that  court  of 
sufficient  importance  to  require  written  opinions. 

It  would  seem  as  if  the  time  had  come  to  apply  the  process  of  induc- 
tion, rather  than  that  of  deduction.  The  various  isolated  rulings  as  to 
whether  this  act  or  that  is  actionable  negligence  or  not,  is  contributory 
negligence  or  not,  are  so  many  data,  from  which  general  principles  may 
be  gathered  and  stated.  The  most  important  of  these  are:  (1)  that  the 
degree  of  care  which,  in  a  given  situation,  ought  to  be  used,  is  a  question 
of  law;  (2)  whether  it  was  used  is  a  question  of  fact. 

Four  propositions  may  therefore  be  formulated,  not  as  propositions 
which  will  be  at  once  accepted  as  correct,  but  as  suggestive  of  principles, 
which  reflection  will  show  are  involved  in  the  decisions,  and  which  will 
come  to  be  generally  received,  in  proportion  as  we  discard  the  in  nubibua 
theory  of  law,  and  adopt  the  rational  theory  that  jurisprudence  is  a 
science,  that  it  is  not  one  of  the  "  exact  sciences,''  and  that  law  is  a 
growth,  a  result  of  processes  of  evolution. 

(1)  The  degree  of  care  which  a  person  ought  to  use  in  a  given  situa- 
tion is  a  question  of  law. 

(2)  Whether  a  person  has  used  the  degree  of  care,  which  he  ought  to 
have  used,  is  a  question  of  fact. 

(3)  If  it  is  clear  that  a  person  has  used  the  degree  of  care,  which  he 
should  have  used,  or  if  it  is  clear  that  he  has  not  used  it,  there  is  no 
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question  of  fact  to  be  sent  to  the  jury  so  far  as  his  negligence  is  con- 
cerned. 

(4)  If  it  is  doubtful  whether  a  person  has  used  the  degree  of  care 
which  the  law  requires,  the  question  of  his  negligence  becomes  a  mixed 
question  of  law  and  fact. 

It  should  be  noted  that  these  positions  do  not  seem  to  have  been  sus- 
tained by  the  Court  of  Appeals  in  a  recent  case  where  a  charge  on  this 
theory  by  the  trial  court  was  reversed.     See  chap.  IV,  Questions  of  Fact. 

§  3.  Where  there  is  anything  in  the  eiremnfltances  to  create  a  duty 
either  to  an  individual  or  the  public,  an  omission  to  perform  that 
duty  is  negligence. 

§  4.  A  person  cannot  be  charged  with  an  omission  to  perform  a 
duty,  which  he  may  owe  to  his  neighbor  to  save  him  from  unneces- 
sary loss,  unless  he  has  actual  knowledge  of  the  facts  out  of  which 
the  duty  springs. 

Or,  any  rule,  that  one  man  owes  a  duty  to  another  to  save  him  from 
unnecessary  loss,  can  only  be  applied  where  he  has  knowledge  of  the  facts 
out  of  which  the  duty  springs.    See  Jenka  v.  Quinn,  137  N.  Y.  229. 

§  5.  Where  a  man  acts  or  neglects  to  act  under  the  influence  of 
pressing  danger  to  himself,  the  law  presrmiee  that  the  act  or  omis- 
sion was  involuntary. 

See  Evidence,  »ub  twm.  Presumptions. 

§  6.  Negligence  may  be : 

1.  Causative  (sometimes  called  Actionable). 

2.  Concurring. 

3.  Contributory. 

4.  Imputed. 

§  7.  Causative  negligence  is  that  negligence  on  the  part  of  one 
person,  which  directly  causes  injury  to  another. 

§  8.  Concurring  negligence  is  that  negligence  on  the  part  of  one 
person,  which  co-operates  with  the  negligence  of  another  in  pro- 
ducing injury  to  a  third. 

§  9.  Contributory  negligence  is  that  negligence  on  the  pari;  of  an 
injured  person,  without  which  the  negligence  of  another  would  not 
have  caused  the  injury. 
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§  10.  Imputed  negligence  is  that  negligence  on  the  part  of  a  third 
person,  which,  under  certain  circumstances,  mupt  be  regarded  as 
contributory  negligence  of  the  person  injured. 

§  11.  Requisite  care  means: 

1.  In  connection  with  causative  negligence,  the  care  which  the 
law  requires  to  be  exercised  by  one  person  toward  another. 

2.  In  connection  with  contributory  negligence,  the  care  which 
a  person  should  take  to  avoid  the  risk  of  being  injured. 

3.  In  connection  with  imputed  negligence,  the  care  which  a 
person  should  take  of  others  in  his  charge. 

Is  it  not  true  that  contributory  negligence  also  involves  breach  of 
duty?  Has  any  man  a  right  negligently  to  injure  himself?  He  may  not 
commit  suicide.  He  has  no  right  to  deprive  himself  of  a  limb,  an  arm, 
a  finger,  an  eye.  That  were  to  detract  from  his  ability  to  serve  the  State 
in  time  of  war,  or  to  support  himself  in  time  of  peace.  He  is,  in  truth,  a 
steward  of  his  own  body.  He  has  been  put  into  this  world,  by  no  voli- 
tion of  his  own,  to  serve  some  great  purpose.  He  meets  duty  at  every 
turn  of  his  pathway  through  life.  He  is  a  tnistee  of  his  own  powers. 
He  did  not  create  them.  He  is  entitled  to  no  credit  if  he  is  a  man  of 
great  intellect,  nor  to  blame  if  he  is  not.  He  may  possess  ten  talents  or 
only  one.  His  duty  is  to  do  the  best  with  that  which  is  entrusted  to  him. 
He  has  a  trust  estate,  which  he  must  properly  administer.  He  is  there- 
fore just  as  much  under  a  duty  not  to  injure  himself  by  carelessness  as 
by  intent.  He  has  no  more  right  to  be  reckless  in  his  own  concerns,  than 
he  has  in  those  of  his  neighbor.  Contributory  negligence  is  consequently 
a  breach  of  duty,  equally  with  actionable  negligence.  Upon  this  theory 
the  law  of  this  State  in  refusing  to  make  contributory  negligence  a 
defense,  and  in  compelling  a  plaintiff  to  show  freedom  from  it,  may  be 
amply  vindicated.  If. he  has  been  guilty  of  it,  he  has  been  guilty  of  a 
breach  of  duty,  the  remedy  for  which  is  against  —  himself! 

As  to  general  principles  pertaining  to  questions  of  contributory  neg- 
ligence and  assumption  of  risk,  see  chapter  III. 

§  12.  The  fact  that  negligence  is  concurring  does  not  prevent  it 
from  being  actionable. 

§  18.  No  person  is  answerable  for  the  negligence  of  another  unless 
the  relation  of  principal  and  agent  exists  between  them  in  respect 
of  the  matter  in  question. 

§  14.  Where  two  persons  occupy  the  relation  to  each  other  of  prin- 
cipal and  agent  in  the  doing  of  a  thing,  the  negligence  of  the  agent 
in  the  doing  of  that  thing  is  to  be  regarded  as  the  negligence  of  his 
principal. 
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§  16.  Omission  to  perform  a  duty  enjoined  by  statute  is  negligence 
per  se  in  those  eases  where  it  would  be  if  the  duty  existed  at  com- 
mon law. 

It  is  often  said  that  the  violation  of  a  statute  is  negligence  per  se. 
The  qualifying  words  have  been  added,  because  not  all  violations  of  a 
statute  are  so  held.  See  cases  cited  in  chapter  X,  8ub  nom.  Statutory 
Duties. 

§  16.  Omission  to  perform  a  duty  enjoined  by  a  municipal  ordi- 
nance is  not  negligence  per  se. 

As  to  its  being  evidence  of  negligence,  see  chapter  VII,  Evidence. 
See  also  chapter  X,  auh  nom.    Ordinances. 

§  17.  Failure  on  a  sudden  emergency  to  do  the  best  that  after- 
thought shows  could  have  been  done  to  avoid  an  accident,  is  not 
necessarily  negligence. 

This  is  sometimes  stated  in  the  following  form.  A  mere  error  of  judg» 
ment  is  not  negligence.  As  so  stated,  it  is  not  accurate  without  qualifi- 
cation.  It  is  a  convenient  phrase,  when  the  context  shows  the  qualifica- 
tions. See  Bittner  v.  Croastown  Ry,  Co.,  153  N.  Y.  76;  Stahenau  v. 
Atlantic  R.  R.  Co.,  156  N.  Y.  611;  Benoit  v.  Troy  d  Lan8,  R.  R,  Co.,  164 
N.  Y.  223;  Wynn  v.  Central  Pk.  R.  R.  Co.,  133  N.  Y.  675. 

§  18.  Where  the  negligence  consists  in  failing  to  exercise  foresight, 
the  same  test  in  respect  of  the  negligence  of  each  should  be  applied 
to  both  the  injuring  and  the  injured  person,  if  both  have  had  equal 
opportunities  of  knowledge  in  regard  to  what  should  have  been 
foreseen. 

Or,  where  the  determination  whether  one  man  has  been  guilty  of  action- 
able negligence,  and  another  of  contributory  negligence,  turns  upon  the 
same  or  a  similar  want  of  foresight,  or  upon  any  other  omission  of  the 
same  kind  in  both  persons,  one  cannot  be  acquitted,  if  the  other  is  con- 
victed, of  negligence,  provided  that  they  had  equal  knowledge  or  oppor- 
tunities for  observation. 

§  19.  The  duty  of  care  owing  by  men  to  each  other  does  not  ex- 
tend so  far  as  that  a  man  is  bound  to  do  everything  he  can  to  prevent 
an  accident. 

§  20.  A  person,  who  is  guilty  of  causative  negligence,  is  responsible 
for  the  damages  directly  resulting  therefrom  to  a  person,  who  is  not 
guilty  of  contributory  negligence,  and  to  whom  no  negligence  of  a 
third  person  is  to  be  imputed. 
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Causative  negligence  is  not  alwajs  actionable.  In  other  words,  a  per- 
son  cannot  recover  damages  in  a  negligence  suit  against  another  except 
upon  evidence  which  acquits  himself,  and  convicts  the  other,  of  negli- 
gence. 

• 

§  21.  The  injury  herein  spoken  of  may  be: 

1.  Bodily  injury. 

2.  Injury  to  property. 

a.  Tangible  property. 

b.  Eights  of  action. 

c.  Loss  of  services  of  a  child  or  wife. 

d.  Pecuniary  loss  to  a  widow  or  next  of  kin. 

§22.  When  the  injury  sustained  is  a  bodily  injury,  the  cause  of 
action  does  not  survive  the  death  of  either  party  to  it. 

§  23.  When  the  injury  sustained  is  injury  to  property,  the  cause 
of  action  survives  the  death  of  either  party  to  it. 

§  24.  Where  the  injury  is  to  the  widow  or  next  of  kin  by  reason 
of  death,  the  cause  of  action  survives  the  death  of  the  widow  or  next 
of  kin. 

§  26.  When  the  injury  sustained  is  loes  of  another's  services,  the 
cause  of  action  survives  the  death  of  such  other  person,  but  recovery 
can  only  be  had  for  the  loss  of  the  services  during  such  other's  life- 
time. 

§  26.  In  a  case  where  physical  injury  to  person  or  property  reeulta 
from  a  breach  of  duty,  it  is  immaterial  whether  the  duty  arises  out 
of  contract  express  or  implied,  or  otherwise. 

§  27.  If  a  person's  neglect  is  a  breach  of  duty  to  the  public,  and 
is  a  continuing  one,  such  person  is  guilty  of  a  nuisance. 

§  28.  If  a  person's  neglect  is  a  failure  so  to  use  his  own  as  not  to 
injure  his  neighbor,  he  is  guilty  of  trespass. 

§  29.  Where  inattention  to  the  rights  of  one's  fellow-man  is  so 
gross  as  to  involve  an  intention  to  injure  him,  the  offense  is  trespass. 

§  30.  In  those  cases  where  a  duty  is  not  only  enjoined  by  law,  but 
grows  out  of  contract,  the  person  injured  may  seek  to  enforce  it  in 
an  action,  either  ex  contractu  or  ex  delicto^  as  he  prefers. 


Digitized  by 


Google 


Chap.  I.]  Genebal  Principles.  9 

It  has  not  yet  been  decided  whether  a  suit  by  a  passenger  to  recover 
damages  for  an  injury  resulting  from  negligence  in  transporting  him  is 
a  suit  ew  delicto  or  ex  oontraotu.  See  chap.  X,  8ub  nam.  Contract  or 
Tort. 

A  suit  against  a  carrier  to  recover  damages  for  the  loss  of  a  trunk, 
may  be  declared  on  either  as  a  tort  or  as  a  breach  of  contract  at  the 
election  of  the  pleader.    Catlin  v.  Adirondack  Co.y    11  Abb.  New  Cas.  377. 

QuEBY. —  If  his  complaint  concisely  states  the  facts  constituting  his 
cause  of  action,  as  our  Code  of  Procedure  requires,  how  is  the  court  to 
ascertain  his  preference?  As  the  distinction  between  law  and  equity  has 
been  done  away  with,  so  far  as  the  necessity  for  different  forms  of  action 
and  a  different  tribunal  is  concerned,  which  necessarily  involves  the 
ultimate  extinction  of  the  difference  between  law  and  equity  as  separate 
systems  of  jurisprudence^  and  as  the  question  in  every  suit  is,  upon  a 
given  state  of  facts,  what  are  a  party's  rights,  and  what  is  the  remedy 
to  be  applied  for  an  invasion  of  them,  so,  may  it  not  be  said  that  the 
distinction  between  actions  ew  contractu  and  ew  delicto,  so  far  as  it  con- 
cerns the  kind  of  action,  is  vanishing?  After  all,  is  not  every  suit  a  suit 
to  obtain  redress  for  some  breach  of  dutyf  Would  it  not  tend  to 
simplify  the  practice  of  law,  if  instead  of  speaking  of  legal  rights  and 
equitable  rights,  of  actions  on  contract  and  in  tort,  we  should  use  the 
simple  phrase,  breach  of  duty  as  all-embracing,  and  then  direct  our  atten- 
tion to  this  one  question,  upon  the  state  of  facts  agreed  upon,  or  if  dis- 
puted, found  by  a  jury,  what  were  the  duties  of  the  respective  parties? 
We  would  thus  rise  to  a  higher  conception  of  the  principle  on  which  the 
law  as  to  rights  and  remedies  rests.  We  would  get  nearer  to  those  two 
commandments  upon  which  hang,  said  the  Divine  Teacher,  all  the  law  and 
the  prophets. 

CROSS-RBFERBNCBfl. 

The  particular  cases,  from  which  the  foregoing  generalizations  are 
collected,  will  be  found  under  appropriate  headings  in  subsequent 
chapters. 

It  should  be  noted  that  some  of  the  principles,  which  the  courts 
have  applied  only  in  weighing  the  conduct  of  a  wrong-suflferer  (see 
chapter  III,  Contributory  Negligence)  are  equally  pertinent  in  judg- 
ing the  act  of  the  wrong-doer  and  vice-verea. 
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CHAPTER  II. 
CAUSATIVE  NBQLIQBNCe. 

TITLE  I.— THE  STATE. 
§  31,  There  is  no  remedy  against  the  State  for  any  negligence  of 
its  servants,  unless  it  is  specifically  provided  by  statute. 

§  32.  The  State  has  provided  by  statute  for  the  recovery  in  a 
special  court  of  claims  of  damages  resulting  from  the  negligence  or 
other  conduct  of  its  servants  in  the  building,  maintaining  or  man- 
agement of  its  canals,  or  anything  connected  therewith  othw  than 
the  navigation  thereof. 

§  33.  The  State  has  not,  by  any  general  act,  consented  that  it 
should  be  made  liable  for  claims  for  damages  for  negligence  other 
than  as  stated  in  the  last  section. 

§  34.  In  determining  the  validity  of  a  claim  against  the  State,  the 
same  rules  are  to  be  applied  as  if  the  controversy  were  between  indi- 
viduals. 

Collected  from  the  Following  Statutes  and  Decisions,  Grouped  Under  these 

Headings: 
Court  of  claims,  1.  Bridges  over  canals,  15. 

Percolations,  6.  Sewers,  20. 

Overflows,  7.  Liability  to  servants,  21. 

Diverting  water,  13.  Death  claims,  23. 

Court  of  Claims.  ^ 

1.  The  Court  of  Claims  possesses  all  the  powers  and  jurisdiction  of 
the  former  Board  of  Claims,  which  had  jurisdiction  "  to  hear,  audit, 
and  determine  all  private  claims  against  the  State  which  shall  have 
accrued  within  two  years  prior  to  the  time  when  such  claim  is  filed, 
except  claims  barred  by  any  existing  statute,  and  to  allow  thereon 
such  sums  as  should  be  paid  by  the  State.''  (Laws  of  1897,  chap.  36, 
and  Laws  of  1883,  chap.  205,  §  7,  as  am.  by  Laws  of  1884,  chap. 
60,  §  4.) 

2.  "  All  the  jurisdiction  and  power  to  hear  and  determine  claims 
against  the  State  formerly  possessed  by  the  canal  appraisers  and  the 
State  Board  of  Audit  is  hereby  vested  in  the  Board  of  Claims."  (Id., 
part  of  §  13,  as  am.  by  §  8  of  same  am.  act.) 

3.  The  canal  appraisers  had  jurisdiction  to  hear  and  determine  all 
claims  against  the  State  for  damages  resulting  "  from  the  canals  of 
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the  State,  or  from  their  use  and  management,  or  reeulting  or  arising 
from  any  negligence  or  oondnct  of  any  officer  of  the  State  having 
charge  thereof,  or  resulting  or  arising  from  any  accident  or  other 
matter  or  thing  connected  with  the  canals,"  to  be  proved  in  the  same 
manner  as  if  the  claim  were  against  an  individual,  and  provided  that 
it  was  not  a  claim  "  arising  from  damages  resulting  from  the  navigar 
tdon  of  the  canals."     (Laws  of  1870,  chap.  321,  §  1.) 

4.  The  State  Board  of  Audit  had  "  power  to  hear  all  private  claims 
and  accounts  against  the  State,"  except  such  as  were  heard  by  the 
canal  appraisers.     (Laws  of  1876,  chap.  444,  §  2.) 

As  to  any  claim  for  damages,  resulting  from  negligence  other  than 
that  mentioned  above,  it  would  seem  to  be  necessary,  and  such  is  the 
practice,  to  obtain  the  passage  of  a  special  act  referring  the  claim  to 
the  Board  of  Claims.  It  was  said  in  Rewford  v.  State,  105  N.  Y. 
231,  that  the  act  of  1876  giving  the  Board  of  Audit  authority  "to  hear 
all  private  claims  "  did  not  enlarge  the  liability  of  the  State.  Again,  in 
Stone  V.  State,  138  N.  Y.  131,  it  was  said  that  the  jurisdiction  of  the 
Board  of  Claims  to  hear  the  claim  in  question,  if  it  existed,  was  conferred 
by  section  13  of  the  act  of  1883.  In  Locke  v.  State,  140  N.  Y.  482,  it  is 
stated  that  the  State's  assent  to  be  sued  "  applies  only  to  a  limited  class 
of  claims  arising  from  the  use  or  management  of  the  canals.  Laws  of 
1870,  chapter  321." 

In  no  case,  which  has  fallen  under  the  author's  notice,  has  there  been 
any  discussion  of  section  7  of  the  act  of  1883.  If  the  State  intended  to  al- 
low her  citizens  to  prosecute  all  just  claims  against  her  in  open  court,  and 
not  force  them  to  submit  to  a  denial  of  justice  on  the  one  hand,  or  to 
blackmail  by  members  of  her  Legislature  on  the  other,  in  what  more 
comprehensive  language  could  she  announce  that  intention,  than  by  words, 
in  which,  without  limitation  or  proviso,  she  confers  upon  a  court 
specially  created  the  "jurisdiction  to  hear,  audit,  and  determine  all 
private  claims  against  the  State  which  shall  have  accrued  within  two 
years  prior  to  the  time  when  such  claim  is  filed  "  ?  Public  policy  cer- 
tainly favors  such  a  construction.  See  opinion  of  Foote,  J.,  in  Lloyd  T. 
The  Mayor,  5  N.  Y.  375. 

For  a  reference  to  various  statutes  prior  to  the  act  of  1870  bearing 
upon  the  subject  of  claims  against  the  State,  see  brief  of  counsel  in 
Letcds  V.  State,  96  N.  Y.  71.  See  also  note  on  "Remedies  against  the 
State,"  16  Abb.  New  Cas.  437. 

Percolations. 

5.  It  is  negligent  to  build  banks  of  a  canal  of  loose  earth,  not  pud- 
dled nor  made  tight,  so  that  water  leaks  through  them  on  to  adjoin- 
ing property.     {Ueacoch  v.  State,  105  N.  Y.  246.) 

6.  The  State  is  liable,  under  chapter  321  of  the  Laws  of  1870,  for 
the  damages  resulting  to  an  adjoining  owner  by  reason  of  water  per- 
colating through  a  bed  of  coarse  gravel,  negligently  left  exposed 
during  the  construction  of  a  State  reservoir.  {Reed  v.  State,  108 
N.  Y.  407.) 
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Overflows.^ 

7.  The  State  is  answerable  for  the  damages  to  aa  adjodning  pro- 
prietor resulting  from  an  overflow  upon  his  lands  through  a  break 
in  its  canal,  due  to  the  negligence  of  a  lock-tender  in  omitting  to  take 
proper  care  of  a  lock.     {Sipple  v.  State,  99  N.  Y.  284.) 

8.  The  State  is  liable  to  a  town,  under  chapter  321  of  the  Laws  of 
1870,  for  the  expenses  of  repairing  a  highway  bridge  injured  from  a 
break  in  a  canal  owing  to  the  negligence  of  agents  of  the  State. 
{Bidelman  as  Super,  v.  State,  110  N.  Y.  232.) 

9.  Damages  to  land  from  an  overflow,  caused  by  a  permanent  dam 
erected  by  the  State  for  canal  purposes,  are  not  recoverable,  under 
chapter  321  of  the  Laws  of  1870,  as  damages  resulting  from  negli- 
gence in  the  management  of  the  State's  canals.  (Benedict  v.  State, 
120  2\\  Y.  228.    See  Perkins  v.  Same,  113  id.  660.) 

10.  A  person  whose  land  has  been  damaged  by  an  overflow  from  a 
canal,  due  to  a  defective  construction  of  its  embankment,  may  re- 
cover his  damages  from  the  State.     (Sayre  v.  State,  123  N.  Y.  291.) 

11.  Upon  an  issue  whether  an  overflow  upon  claimant's  land  has 
been  caused  by  a  defective  dam  built  by  the  State  across  a  creek,  it  is 
admissible  for  the  State  to  show  that  obstructions,  created  by  bridges 
and  railroad  embankments  below  said  land,  hindered  the  discharge 
of  the  waters  of  the  creek.     (Spencer  v.  State,  135  X.  Y.  619.) 

12.  The  State,  when  changing  a  river  channel  while  constructing  a 
canal,  is  under  no  obligation  to  maintain  a  guard-bank  in  good  re- 
pair so  as  to  protect  lands,  which  would  have  been  flooded  to  as  great 
an  extent  if  the  channel  had  not  been  changed.  (Stone  v.  State,  138 
N.  Y.  124.) 

DlYcrting  water  of  streams. 

13.  In  diverting  the  waters  of  a  stream  for  the  use  of  its  canal,  the 
State  must  not  divert  more  than  is  necessary  for  that  purpose. 
(Silsby  Mfg,  Co,  v.  State,  104  N.  Y.  562.) 

14.  The  State  is  not  the  sole  judge  as  to  how  much  of  the  waters 
of  a  stream  is  necessary  for  its  canals.    (Id,) 

Bridges  over  canals. 

16.  A  claim  against  the  State  for  an  injury  sustained  while  cross- 
ing an  imsafe  canal  bridge  by  a  captain  of  a  canal-boat,  following 
his  boat  by  land  to  rejoin  her,  is  not  a  claim  arising  from  damages 
resulting  from  navigation  of  the  canal.  (Rexford  v.  State,  105  N". 
Y.  229.) 

16.  A  claim  for  damages  resulting  from  an  injury  to  a  captain  of 
a  canal-boat,  occurring  while  navigating  his  boat  on  a  State  canal, 
and  caused  by  the  carelessness  of  the  State's  servants  in  lowering  a 
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canal  bridge  while  his  boat  was  passing  under  it,  is  a  daim  arising 
from  damages  resulting  from  the  navigation  of  the  canals.  {Locke 
V.  The  State,  140  N.  Y.  480.) 

17.  The  State  owes  no  duty  to  the  public  to  see  that  its  bridges 
over  canals  are  safe  for  public  use,  when  they  were  not  built  for  the 
public  use,  and  are  only  used  by  the  public  through  suflferance. 
(SpUttorf  V.  State,  108  N".  Y.  205.) 

18.  The  fact  that  the  State  has  allowed  the  public  for  a  number 
of  years  to  use  as  a  highway  a  surface  of  earth  covering  timbers  and 
planks  over  a  canal  feeder,  casts  no  duty  on  it  to  maintain  it  in  a 
safe  condition  for  such  use.     {Donahue  v.  State,  112  N.  Y.  142.) 

19.  When  the  State  directs  a  canal  to  be  abandoned,  sold,  and 
conveyed,  if  it  permits  the  bridges  over  it  to  remain  after  the  aban- 
donment, it  must  keep  them  in  fit  state  for  travel  until  the  sale  or 
conveyance.     {Woodman  v.  State,  127  N.  Y.  397.) 

Sewers  as  canal  outlets. 

20.  If  the  State  undertakes  to  maintain  a  sewer  in  a  city  street, 
for  canal  purposes,  into  which  abutting  owners  are  allowed  to  drain 
thoir  property,  it  must  keep  the  sewer  in  repair.  {Ballou  v.  State, 
111  X.  Y.  496.) 

Liability  to  servants. 

21.  The  State  has  not  made  itself  liable  by  any  statute  for  the 
negligence  or  misfeasance  of  its  agents  in  supplying  with  defective 
appliances  its  prisoners  serving  sentences  of  hard  labor.  {Lewis  v. 
State,  96  N.  Y.  71.) 

22.  The  rule  as  to  the  non-liability  of  the  master  for  an  injury  to 
one  servant  through  the  negligence  of  another  applies  to  the  State 
when  sued  under  chapter  321  of  Laws  of  1870.  {Loughlin  v.  State, 
105  K  Y.  159.) 

Death  claims. 

23.  Claims  of  next  of  kin  under  the  Death  Act,  resulting  from 
management  of  canals,  are  included  among  the  claims  recoverable 
against  the  State  under  chapter  321  of  Laws  of  1870.  {Bowen  v. 
State,  108  N.  Y.  166.) 

CROSS-RBFBRBNCBS. 

For  the  rules  governing  the  application  of  section  34,  see  the  sev- 
eral parts  of  this  code,  which  treat  of  the  relation  which  the  State 
may  bear  in  the  controversies  allowed  by  the  statute. 
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TITLE  IL— MUNICIPAL  CORPORATIONS. 

§  36.  The  municipal  coqwrations  of  the  State  are  counties,  towns, 

cities,  and  villages. 

Counties  are  not  usually  considered  to  be  mimicipal  bodies.  In  this 
State,  however,  as  both  counties  and  towns  are  not  merely  qtuisi,  but 
full  corporations,  it  is  not  improper  to  classify  the  former  as  well  as  the 
latter  as  municipalities.  Both  are  possessed  of  corporate  powers  of  local 
self  government.  Certainly  according  to  the  derivation  of  the  word,  a 
county  is  as  much  a  municipality  as  a  town,  or  a  city.  Counties  are  so 
syled  in  the  County  Law.     (Laws  of  1892,  chap.  686,  §  2.) 

§  36.  A  municipal  corporation,  as  a  part  of  the  government  of  the 
State,  owes  no  specific  duty  to  the  individual  citizen  to  exercise  its 
governmental  powers,  or  perform  its  governmental  functions,  either 
properly  or  at  all. 

Or,  a  municipal  corporation  is  not  answerable  in  damages  to  a  citizen 

for  any  omission  to  exercise,  or  for  any  negligence  in  the  exercise  of,  its 

governmental  powers.      (See  MawimiUan  v.  The  Mayor,  62  N.   Y.   160; 

Hughes  v.  County  of  Monroe,  147  N.  Y.  49;  Springfield  Fire  Ins,  Co,  v. 

Village  of  Keeseville,  148  N.  Y.  46;  Hughes  v.  City  of  Auhum,  161  N.  Y. 

96,  and  other  cases,  infra,  under  subdiv.  respondeat  superior,) 

§  37.  A  municipality,  as  an  owner  of  property,  owes  to  every 
citizen  who  is  lawfully  pursuing  his  affairs  the  duty  of  managing 
that  property  with  a  due  regard  to  his  safety. 

QxjEBY. —  Is  any  such  duty  owing  to  aliens?  The  question  does  not 
seemed  to  have  been  raised.  Certainly  if  an  alien  has  declared  his  inten- 
tion of  becoming  a  citizen,  he  is  for  all  such  purposes  to  be  deemed  such. 
But  it  might  be  plausibly  urged  that  a  foreigner  must  take  our  streets 
as  he  finds  them.  On  what  theory  can  it  be  said  that  we  owe  any  duty 
to  foreigners?  If  indeed  we  invite  them  here,  expressly  or  impliedly, 
we  may  owe  them  some  duty.  Perhaps  in  such  a  case  the  rule  as  to  the 
duty  of  an  owner  of  land,  who  invites  another  upon  it,  might  properly 
be  applied. 

§38.  A  municipality's  duty  to  make  public  improvements  falls 
imder  the  category  of  governmental  functions,  and  for  the  failure  to 
make  them  no  civil  action  is  maintainable. 

39.  The  adoption  of  a  plan  for  a  public  improvement  is  to  be 
regarded  as  the  performance  of  a  governmental  function. 
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§  40.  Where  however  a  plan  adopted  by  the  municipal  authorities 
is  so  defective  that  it  could  not  have  been  adopted  in  good  faith,  the 
municipality  is  liable  for  any  special  damages  resulting  to  a  citizen 
from  the  carrying  out  of  such  a  plan. 

§  41.  A  municipality  is  bound  to  see  that  its  public  improvements 
are  properly  made  according  to  the  plans. 

§  42.  A  municipality  is  bound  to  see  that  its  public  works  are 
maintained  in  a  safe  condition  fit  for  the  use  intended,  provided  it 
has  been  invested  with  power  to  obtain  the  necessary  funds  to  do  so. 

§43.  Highways  —  including  therein  alleys,  roads,  streets,  side- 
walks, bridges  —  public  parks,  public  buildings,  piers,  or  other  places 
of  public  resort  within  the  control  of  a  municipality,  sewers,  and  any- 
thing else  constructed,  erected,  maintained,  owned  by,  or  leased  to, 
a  municipality,  fall  within  the  rule  in  the  last  section,  that  is  to 
say,  they  must  be  kept  by  the  municipality  in  a  reasonably  safe 
state  for  public  travel  or  resort 

§44.  Navigable  streams  do  not  come  within  the  rule  of  the  last 
section. 

§45.  The  duty  of  keeping  sidewalks  safe  for  passage  includes 
the  duty  of  removing  therefrom,  snow,  or  ice,  within  a  reasonable 
time  after  notice,  actual  or  constructive,  of  the  existence  thereof 
upon  the  same. 

§  46.  The  duty  of  keeping  the  public  ways  safe  for  travel  is  not 
limited  to  time  of  day  or  year. 

§  47,  A  municipality  is  not  an  insurer  of  the  safety  of  its  high- 
ways or  public  places. 

§  48.  If  a  municipality  gives  a  permit  to  a  citizen  to  make  an 
excavation  in  its  highway,  it  is  bound  to  see,  not  only  that  the  terms 
thereof  adequately  provide  for  the  protection  of  other  citizens  using 
the  highway,  but  that  such  terms  are  duly  followed  by  the  excava- 
tor, and  the  highway  restored  to  a  safe  state  afterwards. 

The  exact  measure  of  its  duty  in  this  respect  has  not  yet  been  settled. 
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§49.  The  rule,  respondeat  superior,  applies  to  municipal  corpo- 
rations. 

See  art.  I  of  tit.  IV,  Masters. 

§  60.  When  the  powers  or  duties  of  a  municipal  corporation  are, 
by  statute,  parcelled  out  in  whole  or  in  part  to  different  boards, 
which  are  themselves  corporations,  or  quasi-corporations,  and  have 
the  power  of  appointing  and  discharging  employees  independently 
of  the  municipality  itself,  the  latter  is  not  the  superior  of  such 
employees. 

§  61.  A  mimicipality  is  not  freed  from  liability  for  a  failure  to 
keep  its  highways  safe  for  travel,  merely  by  reason  of  an  imposition 
by  statute  upon  a  special  oflBcer  or  board  of  the  duty  to  do  so. 

§  62.  The  rule,  that  a  person  is  not  the  superior  of  the  servants 
of  a  person  with  whom  he  contracts  for  the  proper  doing  of  a  lawful 
thing,  applies  in  favor  of  a  municipality,  which  contracts  with  a 
public  contractor  to  construct  a  sewer,  or  other  public  improvement, 
provided  that  the  contract  requires  that  the  contractor  in  the  case 
of  interference  with  an  existing  highway  shall  keep  it  properly 
guarded. 

§  63.  The  rule,  sic  utere  tuo,  ut  alienum  non  laedas  applies  to  mu- 
nicipal corporations. 

See  art.  IV  of  tit.  IV,  Owners. 

§  64.  The  rule  in  the  last  section  does  not  include  grading  its 
streets  or  sidewalks  unless  the  municipality  attempts  without  follow- 
ing prescribed  requirements  to  alter  a  grade  already  established,  and 
generally  acquiesced  in  by  abutting  owners. 

§  66.  Where  an  unsafe  condition  in  a  highway  is  neither  created 
nor  authorized  by  a  municipality,  any  liability  on  its  part  for  the 
maintenance  thereof  only  begins  after  it  has  received  notice,  actual 
or  constructive,  of  the  existence  thereof. 

QxTEBT. —  Would  it  not  be  a  more  satisfactory  way  to  get  at  the  liabil- 
ity of  a  municipality  in  regard  to  nuisances  not  of  its  own  creation,  to 
put  it  upon  two  grounds?  (1)  If  it  fails  to  discover  the  existence  of 
the  nuisance  within  a  reasonable  time,  it  is  guilty  of  negligence.  (2) 
If  after  actual  discovery  it  fails  to  abate  the  nuisance,  it  is  guilty  of 
maintaining  it.  Are  we  strictly  logical  in  putting  the  liability,  as  we 
now  do  in  the  first  case,  upon  the  doctrine  of  constructive  notice?    We 
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say  that  the  municipality  has  been  maintaining  a  nuisance,  when  it  haa 
existed  long  enough  to  have  fallen  under  the  notice  of  its  officers,  although 
it  had  in  fact  no  knowledge  of  its  existence.  We  put  it  on  the  ground 
that  the  mimicipality  must  be  deemed  to  have  had  knowledge,  because 
it  ought  to  have  had  it.  The  neglect  to  see  it  is  then  at  the  bottom 
of  the  fiction  as  to  constructive  notice.  Why  not  abolish  the  fiction  and 
put  the  liability  directly  upon  the  ground  of  negligence?  The  fiction 
sometimes  gives  rise  to  confusion.  See  Lane  v.  Toum  of  Hancock,  142 
N.  Y.  519,  where  this  language  is  used:  '*  Ck)uld  a  jury  reasonably 
find  that  such  a  defect  in  the  road  for  the  time  mentioned,  without  actual 
notice,  was  actionable  negligence,  under  all  the  circiunstances  of  the 
case?"  True,  this  was  not  spoken  of  a  nuisance.  But  it  is  cited  for 
the  sake  of  illustrating  the  point  that  the  doctrine  of  constructive  notice 
as  usually  stated  rests  upon  something  which  necessarily  engenders  con- 
fusion of  thought.  Bead  the  above  sentence  as  if,  instead  of  the  words, 
"  without  actual  notice,"  it  were  "  upon  constructive  notice  merely,"  and 
it  will  prove  that  the  fiction  is  not  a  convenient  one.  If  we  do  away 
with  the  whole  doctrine  of  constructive  notice,  whether  as  applied  to 
nuisances  or  defects,  and  base  the  liability  of  a  municipality  for  damages 
arising  from  a  nuisance  or  a  defect  in  its  highway,  of  which  it  is  ignorant 
in  fact,  upon  the  ground  of  negligence  in  discovering  it,  we  will  not  only 
free  ourselves  from  an  inconvenient,  illogical  fiction,  but  will  find  a 
ground  upon  which  Barton  v.  City  of  Syracuse^  and  McCarthy  v.  The 
Same,  may  stand,  without  being  out  of  harmony  with  subsequent  decisions. 

§  66.  When  a  highway  gets  out  of  repair,  the  liability  of  the  mu- 
nicipality for  resulting  damages  only  attaches  as  to  those  damages 
which  are  sustained  after  it  has  received  notice,  actual  or  constructive, 
of  the  defect. 

§  67.  When  a  public  work  is  of  such  a  character  that  its  becoming 
unsafe  or  defective  is  inseparable  from  its  use  and  is  an  expectable 
thing,  the  municipality  is  liable  for  the  damages  resulting  therefrom, 
irrespective  of  the  question  of  notice. 

This  seems  to  be  the  rule  to  be  drawn  from  the  Barton  and  McCarthy 
sewer  cases,  which  are  still  cited.  But  wherein  does  a  highway  differ 
from  a  sewer  in  that  respect?  Why  should  a  city  be  held  to  a  liability, 
which  almost  equals  that  of  an  insurer,  as  to  damages  to  property  from 
sewers  out  of  order,  which  are  underground,  and  not  easily  gotten  at, 
and  only  be  held  to  a  liability  for  negligence  after  notice,  actual  or  con- 
structive, as  to  damages  to  the  person  from  a  defective  highway,  on 
top  of  the  ground,  and  easily  inspected?  Is  it  not  to  be  expected  that  a 
highway  will  get  out  of  repair?  If,  as  suggested  in  the  preceding  note, 
the  theory  of  notice  is  entirely  abrogated,  and  a  theory  of  liability,  for 
maintaining  a  nuisance  after  discovery,  and  for  negligence  in  failing  to 
discover  it,  is  adopted  instead,  there  need  not  be  that  disagreement  be- 
tween some  of  the  decisiona,  which  certainly  now  exists. 
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Collected  from  the  Following  Statutes  and  Deoiaiona,  Grouped  Under  these 

Headinga: 
Statutes,  24.  Highways  —  ( Continued ) . 

In  general,  31.  Alleys,  107. 

Reapondeat  auperior.  Bridges,  108. 

In  general,  41.  Docks,  piers,  wharves,  113. 

Contractors,  66.  Drainage,  115. 

Special  officials,  64.  Drains,  118a. 

As  neighbors,  66.  Embankments,  119. 

Notice,  76.  -  Grading,  122a. 

Fimds,  83.  Navigable  streams,  123. 

Not  insiu*ers,  86.  Parks,  124a. 

Plans,  89.  Roads,  126. 

Permits,  96.  Sewers,  131. 

Highways.  Sidewalks,  138. 

What  are,  102.  Streets,  167. 

Trains,  176a. 

Statntet. 

24.  Counties  are  municipal  corporationfl  empowered  to  hold  prop- 
erty, real  and  personal.  (1  Rev.  Stat  364,  §  1;  Oen.  Mun.  Law,  §  1; 
County  Law,  §  2.) 

2b,  Towns  are  municipal  corporations  empowered  to  hold  prop- 
erty, real  and  personal.  (1  Rev.  Stat.  337,  §  1 ;  Oen.  Mun.  Law,  §  1 ; 
Town  Law,  §  2.) 

26.  "  Every  town  shall  be  liable  for  all  damages  to  person  or  prop- 
erty sustained  by  reason  of  any  defect  in  its  highways  or  bridges  ex- 
isting because  of  the  neglect  of  any  commissioner  of  highways  of 
such  town.^*  {The  Highway  Law,  first  fart  of  §  16.  And  see  Laws 
of  1881,  chap.  700,  §  1.) 

27.  The  duties  of  commissioners  of  highwa3r8  are  defined  by  stat- 
ute.    (See  The  Highway  Law,  also  Town  Law.) 

28.  As  there  is  no  general  act  for  the  incorporation  of  cities^  the 
particular  charter  of  each  city  must  be  examined  to  ascertain  the 
duties  with  which  it  has  been  charged. 

29.  Villages  may  be  chartered  under  a  general  law,  but  special 
charteirs  are  still  so  common  that  it  is  not  safe  to  rely  on  the  general 
act.     {Laws  of  1870,  chap.  291,  and  subseq.  am.) 

30.  Upon  the  consolidation  of  the  cities  of  New  York  and  Brook- 
lyn, in  1898,  their  liability  for  damages  sustained  on  their  suspension 
bridge,  having  been  taken  away  in  1891,  was  imposed  upon  the  munici- 
pality formed  by  the  consolidation.  {Laws  of  1891,  chap.  128,  §  7; 
Charter  of  New  York  of  1897,  am.  1901.) 

In  general.^ 

31.  Where  a  municipality  builds  a  bridge  without  authority  to  da 
so,  it  is  not  answerable  for  the  damages  resulting  from  its  neglect 
to  build  it  properly.     {The  Mayor  v.  Cunliffe,  2  N.  Y.  165.) 

APPELLATE  DIVISION. 
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32.  A  municipality  constructing  a  public  work  with  authority  is 
under  a  duty  to  build  it  properiy.  {Rochester  White  Lead  Co.  v. 
City  of  Rochester,  3  N.  Y.  463.) 

33.  A  municipality  possessing  private  powers  as  owners  of  prop- 
erty, as  well  as  governmental  powers,  owes  to  persons  lawfully  pur- 
suing their  vocations  the  duty  of  carrying  out  the  former  powers 
with  due  care.  (Lloyd  v.  The  Mayor,  etc.,  of  New  York,  5  N.  Y. 
369.) 

34.  Where  power  is  conferred  upon  a  municipal  corporation  to 
make  public  improvements  and  keep  them  in  repair,  the  duty  to 
make  them  is  quasi-judicial  and  discretionary,  for  a  failure  to  per- 
form which  no  action  lies.    {MUls  v.  City  of  Brooklyn,  32  N.  Y.  489.) 

35.  A  municipal  corporation,  if  charged  with  the  duty  of  keeping 
its  structures  in  repair,  is  bound  to  exercise  a  reasonable  degree  of 
watchfulness  in  ascertaining  from  time  to  time  their  condition;  or, 

36.  Where  the  dilapidation  of  a  structure  of  a  municipal  corpora- 
tion is  such  that  it  is  an  ordinary  result  of  its  use,  and  would  be  dis- 
covered on  inspection,  the  corporation  is  liable  for  the  damages  re- 
sulting therefrom.     {McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194.) 

37.  A  municipal  corporation  owes  no  duty  to  a  citizen  to  see  that 
its  property,  used  in  a  public  celebration  which  it  has  authorized,  is 
carefully  managed  or  controlled.  {Smith  v.  City  of  Rochester,  76 
N.  Y.  506.) 

38.  A  municipality,  in  the  absence  of  a  notice  of  impurity  of  the 
water  in  its  wells,  is  under  no  duty  to  make  from  time  to  time  an 
analysis  for  the  purpose  of  ascerteining  whether  it  is  pure.  {Dana- 
her  V.  City  of  Brooklyn,  119  N.  Y.  241.) 

39.  Where  the  Legislature  provides  that  a  municipal  corporation 
or  a  quasi-municipal  corporation  shall  succeed  to  all  the  liabilities 
of  another,  and  that  all  claims  for  damages  resulting  from  negli- 
gence which  theretofore  might  be  prosecuted  against  the  latter  shall 
be  prosecuted  against  the  former,  it  does  not  mean  to  include  a 
claim  arising  before  the  passage  of  the  act.  {Reid  v.  The  Mayor, 
etc.,  of  New  York,  139  N.  Y.  534.) 

40.  A  condition  in  a  permit  to  open  a  street,  that  it  shall  be  done 
under  the  supervision  of  the  municipalit/s  inspector,  is  not  ultra 
vires.    {Schumacher  v.  City  of  New  York,  166  N.  Y.  103.) 

Bespondeat  superior. 

In  General.^ 

41.  Where  a  public  work  is  being  carried  on  for  the  benefit  of  a 
municipality  by  commissioners  appointed  pursuant  to  authority 
from  the  Legislature,  the  municipality  is  not  liable  for  the  negli- 

APPELLATB  DIVISION. 
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gence  of  such  persons  or  their  servants.     {Mayor,  etc.,  of  New  York 
V.  Bailey,  2  Den.  433.) 

42.  Where  the  officials  of  a  city,  having  the  power,  by  assessing 
land  benefited  by  an  improvement,  to  raise  the  necessary  funds  to 
pay  the  contractor  for  making  such  improvement,  neglect  to  make 
the  necessary  assessment,  an  action  will  lie  in  favor  of  the  contractor 
against  the  city  to  recover  the  damages  sustained  thereby.  (Bald- 
win V.  City  of  Oswego,  1  Abb.  C.  A.  D.  62.) 

43.  A  town  is  not  the  superior  of  its  assessors  and  collectors  of 
taxes  so  as  to  be  responsible  for  their  mistakes,  whereby  a  taxpayer 
is  made  to  pay  too  much  for  taxes.  {LorUlard  v.  Town  of  Monroe, 
11  N.  Y.  392.) 

44.  A  municipal  corporation  is  not  answerable  for  the  negligent 
acts  of  an  employee  of  a  department  of  such  corporation,  which  is 
created  by  the  Legislature  not  for  the  purpose  of  managing  the  cor- 
poration's property,  but  of  providing  for  the  general  welfare  of  the 
citizens.  (Maximilian  v.  The  Mayor,  etc.,  of  New  York,  62  N.  Y. 
160.) 

45.  The  city  of  New  York  is  not  answerable  for  the  negligence  of 
the  members  of  the  board  of  revision  and  correction  in  failing  to 
confirm  an  assessment.  (Tone  v.  The  Mayor,  etc.,  of  New  York,  70 
N.  Y.  157.) 

46.  The  municipality  of  New  York  city  is  not  responsible  for  the 
negligence  of  officials  appointed  by  its  department  of  public  instruc- 
tion; or, 

47.  It  is  not  the  superior  of  the  officials  in  its  department  of  pub- 
lic instruction.  (Ham  v.  The  Mayor,  70  N.  Y.  459.  See  Walsh  v. 
Mayor,  107  id.  220;  Bridges,  infra.) 

48.  The  master  is  not  liable  for  damages  sustained  by  one  servant 
from  the  negligence  of  a  coservant  in  constructing  a  scaffold  for 
their  joint  use  in  prosecuting  their  work.  (Judson  v.  Village  of 
Olean,  116  N.  Y.  655.) 

49.  Where  a  city,  under  due  authority  of  law,  requires  that  lateral 
connections  between  the  public  mains  in  its  streets  and  adjoining 
lots  shall  be  made  by  its  own  workmen  under  the  direction  of  its 
superintendent,  the  fact  that  it  is  reimbursed  the  cost  by  the  person 
applying  to  have  the  connection  made  does  not  operate  as  matter  of 
law  to  make  such  person,  and  not  the  city,  the  master  of  the  work- 
men.    (Wilson  V.  City  of  Troy,  135  N.  Y.  96.) 

50.  The  management  of  a  county  asylum  by  county  authorities, 
under  special  statutes  prior  to  the  County  Law  of  1892,  constituted 
a  discharge  of  a  public  duty  as  a  political  division  of  the  State, 
and  the  county  itself  did  not  become  responsible  to  an  employee  in 
the  asylum  for  damages  resulting  from  its  negligent  management. 
(Hughes  v.  County  of  Monroe,  147  N.  Y.  49.) 

51.  The  fact  that  an  incidental  revenue  is  derived  from  the  care 
of  certain  of  the  occupants,  or  from  the  sale  of  surplus  farm  products, 
in  the  mansigement  of  a  county  afiylum,  does  not  operate  to  create 
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a  liability  upon  the  county,  not  otherwise  existing,  for  damages  re- 
sulting from  its  negligent  management.  {Hughes  v.  County  of 
Monroe,  147  N.  Y.  49.) 

5^.  The  maintenance  by  a  municipality  of  a  system  of  water  works 
and  appliances  to  put  out  fires  is  an  exercise  of  its  governmental 
functions,  and  it  is  not  responsible  in  damages  for  a  loss  resulting 
from  the  inability  of  its  servants  to  put  out  a  fire  by  reason  of  its 
neglect  to  have  its  system  and  appliances  in  proper  working  order. 
{Springfield  Fire  Ins.  Co.  v.  Village  of  Keeseville,  148  N.  Y.  46.) 

63.  A  municipality  is  not  responsible  in  damages  for  an  unlawful 
arrest  by  one  of  its  policemen,  even  though  it  be  a  part  of  his  duties 
to  act  as  its  servant  in  the  management  of  its  cars  across  its  bridge. 
{Woodhull  V.  The  Mayor,  150  N.  Y.  450.) 

54.  The  removal  of  ashes  and  garbage  from  the  streets,  even 
though  the  charter  directing  it  states  it  to  be  a  measure  for  the  pub- 
lic health,  is  not  such  a  public  function  as  to  require  the  rule^  in 
Maximilian  v.  The  Mayor,  to  be  applied  so  as  to  absolve  the  city 
from  responsibility  for  a  negligent  act  in  such  removal.  {Missano  v. 
The  Mayor,  etc.,  of  New  York,  160  N.  Y.  123.) 

55.  In  administering  a  sewage  system  so  that  it  will  not  be  dan- 
gerous to  health  is  a  governmental  function.  {Hughes  v.  City  of 
Auburn,  161  N.  Y.  96.) 

See  also  art.  I  of  tit.  IV,  Masters,  same  heading. 

CONTRACTOES.^ 

56.  A  clause  in  a  contract  for  work  that  the  contractor  shall  con- 
form the  work  to  such  further  directions  as  shall  be  given  him  by 
the  other  party  does  not  operate  to  make  the  latter  liable  as  a  master 
for  the  negligence  of  the  contractor's  servants  employed  and  paid  by 
him.     {Pack  v.  The  Mayor,  etc.,  of  New  York,  8  N.  Y.  222.) 

57.  A  clause  in  a  contract  for  work  that  the  contractor  shall  do 
the  work  under  the  directions  and  to  the  entire  satisfaction  of  the 
other  party  does  not  operate  to  make  the  latter  liable  as  a  master  for 
the  negligence  of  the  contractor's  servants  employed  and  paid  by 
him.     {Kelly  v.  The  Mayor,  etc.,  of  New  York,  11  N.  Y.  432.) 

58.  A  municipal  corporation,  making  a  contract  for  an  excavation 
in  its  street,  containing  no  requirement  for  guarding  it,  is  liable  for 
the  damages  resulting  to  passers-by  from  the  contractor's  failure  to 
guard  it  properly.     {Storrs  v.  City  of  Utica,  17  N.  Y.  104.) 

59.  The  fact  that  work  is  bedng  done  by  a  contractor  does  not 
relieve  a  municipality  from  responsibility  for  damages  resulting 
from  a  negligent  doing  of  it,  where  such  negligence  is  that  of  one  of 
its  own  officials  under  whose  direction  the  work  is  done,  as  well  as 
that  of  the  contractor.  {Buff.  &  H,  Turnpike  Co.  v.  City  of  Buff., 
58  N.  Y.  639.) 

-        « 
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60.  A  person  who  employs  a  contractor  to  do  work  not  in  its 
nature  a  nuisance,  but  which  becomes  so  by  reason  of  the  manner 
in  which  the  contractor  has  performed  it,  becomes  responsible  for 
the  nuisance,  if  he  accepts  the  work  in  that  condition.  (Vogel  v. 
The  Mayor,  etc.,  of  New  York,  92  N.  Y.  10.) 

61.  Opening  a  street  for  travel  is  equivalent  to  accepting  a  con- 
tractor's work,  so  far  as  obligation  to  the  public  to  keep  the  street 
safe  for  travel  is  concerned.  {Turner  v.  City  of  Newburgh,  109  N. 
Y.  301.) 

62.  Damages  resulting  from  the  noise  of  an  explosion,  from  a 
negligent  blast  in  an  excavation  by  a  contractor  in  a  public  street 
under  a  contract  with  a  municipality  whereby  the  contractor  is  to 
pay  for  all  damages  done  by  the  blasting,  are  not  recoverable  from 
the  municipality.  (Herrington  v.  Village  of  Lansingburgh,  110  N. 
Y.  US.) 

63.  A  municipality,  which  adopts  a  reasonably  safe  plan  for  a 
public  sewer  and  lets  the  doing  of  it  by  contract  to  competent  con- 
tractor, is  not  responsible  for  damages  which,  during  the  progress 
of  the  work,  ma^  be  sustained  by  adjoining  owners  by  a  settling  of 
the  ground  near  the  excavation.  {Vppington  v.  City  of  New  York, 
165  N.  Y.  222.) 

See  also  art.  I  of  tit.  lY,  Masters,  same  heading. 

Special  Officials  Chakged.* 

64.  Where  an  officer  of  a  municipal  corporation  is  charged  with 
the  duty  of  maintaining  its  roads  and  bridges^  the  corporation  is 
responsible  for  the  manner  in  which  he  performs  that  duty.  {Con- 
rad V.  Trustees  of  Village  of  Ithaca,  16  N.  Y.  158.) 

65.  A  foreman  of  sidewalks,  charged  with  supervision  of  them 
and  power  of  repair  on  failure  of  property-owner  to  do  so  as  re- 
quired by  a  cit/s  charter,  is  an  officer  having  charge  of  the  high- 
ways within  the  meaning  of  the  charter,  which  requires  notice  of  an 
unsafe  condition  in  a  sidewalk  to  be  given  to  the  officer  having  such 
charge.     {Sprague  v.  City  of  Rochester,  159  N.  Y.  20.) 

See  also  tit.  Ill,  Public  Officers;  also  chap.  V,  Defenses. 

As  neighbors.^ 

66.  It  is  the  duty  of  owners  of  real  property,  municipal  as  well  as 
private,  to  keep  their  premises  in  such  condition  as  that  they  shall 
not  be  the  cause  of  injury  to  a  neighbor's  property  in  ways  that 
common  prudence  should  foresee.  {The  Mayor,  etc.,  of  New  York 
V.  Bailey,  2  Den.  433.) 

67.  Where  a  municipality,  in  grading  a  street,  does  so  carefully, 
it  is  not  liable  for  the  damages  sustained  by  an  adjoining  owner 
resulting  from  his  land  sliding  into  the  street.  {Radcliff's  Ex.  v. 
The  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  195.) 

APPELLATE  DDTISION. 
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68.  When  an  abutter  owns  to  the  center  of  the  street,  the  munici- 
pality may  not  interfere  with  its  grade,  when  once  established,  ex- 
cept in  accordance  with  specific  statutory  provisions.  (Folmsbee  v. 
City  of  Amsterdam,  142  N.  Y.  118.) 

69.  If  a  city  grants  land  under  water  with  the  privilege  of  filling 
earth  in,  it  must  not  construct  adjacent  sewers  so  as  to  wash  away 
earth  thus  filled  in.  (Duryea  v.  The  Mayor,  etc.,  of  New  York,  62 
N.  Y.  592.) 

70.  Where  the  Legislature  directs  the  common  council  of  a  city  to 
rebuild  at  the  city's  expense  a  dock  to  a  waterway,  which  does  not 
appear  to  be  a  public  highway,  which  dock  had  been  negligently 
constructed  by  commissioners  appointed  by  the  Legislature,  the 
mimicipality  is  not  liable  for  the  damages  sustained  by  an  adjacent 
propers-owner  by  reason  of  the  failure  of  the  common  council  to 
rebuild  such  dock.  {N.  Y.  &  B'klyn  Sawmill  &  Lumb.  Co.  v.  City 
of  Brooklyn,  71  N.  Y.  580.) 

71.  The  rule  as  to  excavations  on  private  premises  near  highways 
does  not  apply  to  excavations  on  private  premises  near  highwater 
mark  on  the  seashore.    {Murphy  v.  City  of  Brooklyn,  98  N.  Y.  642.) 

72.  An  excavation  fifty  feet  from  the  highway  is  not  near  enough 
to  be  within  the  rule  as  to  excavations  on  private  premises  near 
highways.    (Murphy  v.  City  of  Brooklyn,  98  N.  Y.  642.) 

73.  In  constructing  a  wall  along  the  side  of  a  street,  which  is  cut 
along  the  side  of  a  hill,  a  municijmlity  is  under  no  duty  to  an  owner 
of  property  on  the  lower  side  so  to  construct  the  wall  that  water, 
which  before  would  have  flowed  on  to  such  property,  will  no  longer 
do  so.     (Watson  v.  City  of  Kingston,  114  N.  Y.  88.) 

74.  A  municipality,  which  alters  the  grade  of  its  street  without 
conforming  to  the  method  prescribed  by  its  charter,  is  answerable  in 
damages  to  an  abutting  owner  whose  property  is  thereby  injured. 
(Fuller  V.  City  of  Mt  Vernon,  171  N.  Y.  247.) 

See  also  art.  IV  of  tit.  IV,  Owners  of  Property,  sub  nom.  Neigh- 
bors. 

Hotiee.* 

75.  A  municipal  corporation,  whose  charter  requires  it  to  keep 
its  sewers  in  repair,  is  liable  for  the  damages  to  adjoining  property 
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resulting  from  its  failure  to  do  so,  whether  it  has  notice  of  the  defect 
or  not.  {Barton  v.  City  of  Syracuse,  36  N.  Y.  64;  McCarthy  v.  Same, 
46  id.  194.) 

76.  Where  the  dilapidation  of  a  structure  of  a  municipal  corpora- 
tion is  such  that  it  is  an  expectable  result  of  its  use,  and  is  discover- 
able on  inspection,  notice  of  an  actual  dilapidation  is  not  necessary 
to  fix  upon  the  corporation  a  liability  for  the  resulting  damages. 
{McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194.) 

77.  Where  an  excavation  is  made  in  a  city  street  xmder  contract 
with  the  city  or  a  department  thereof,  it  is  immaterial,  upon  the 
question  of  the  city's  liability  for  damages  from  its  dangerous  con- 
dition, that  the  city  had  no  notice  of  such  condition.  {Brusso  v. 
City  of  Buff,,  90  N.  Y.  679.) 

78.  Mere  negligence  in  failing  to  remove  a  temporary  obstruction 
in  its  street  does  not  of  itself  constitute  a  nuisance  so  as  to  render 
the  municipality  liable  for  maintaining  a  nuisance.  {Dickinson  v. 
The  Mayor,  etc.,  of  New  York,  92  N.  Y.  584.) 

79.  When  a  statute  says  that  a  municipality  shall  not  be  liable  for 
damages  sustained  by  reason  of  its  highways  being  imsafe,  unless  its 
officials  have  actual  notice  of  its  condition  at  least  a  day  before  the 
accident,  it  means  what  it  says.  {McNally  v.  City  of  Cohoes,  127 
N.  Y.  350.) 

80.  If  the  trustees  of  a  village,  who  by  statute  are  made  the  com- 
missioners of  highways  for  the  village,  appoint  another  person  as 
street  commissioner  to  superintend  and  examine  the  streets,  notice 
to  him  of  a  defect  is  notice  to  the  corporation.  {McSherry  v.  Vil- 
lage of  Canandaigua,  129  X.  Y.  612.) 

81.  It  is  immaterial  in  what  way  a  municipality's  officer  obtains 
notice  of  a  defect  in  its  highway.  {Sprague  v.  City  of  Rochester, 
159  K  Y.  20.) 

82.  Where  work  in  a  street  is  bein^  done  under  a  permit  and 
supervision  of  an  inspector  of  a  mimicipality,  notice  to  him  is  notice 
to  it.     {Schumacher  v.  City  of  New  York,  166  N.  Y.  103.) 

And  see  chap.  X,  Miscel.  Subj.,  sub  nom.  Notice. 

Punds.^ 

83.  Neither  highway  commissioners  nor  towns  having  their  liabili- 
ties are  responsible  for  an  error  in  judgment  in  repairing  one  high- 
way rather  than  another,  when  for  lack  of  funds  they  have  not 
money  enough  to  make  both  safe  for  travel.  {Monk  v.  Town  of  New 
Utrecht,  104  N.  Y.  552.) 

84.  The  fact  that  commissioners  of  a  town  have  no  money  in 
hand  to  make  a  highway  safe  is  no  excuse  for  neglect  to  do  so,  where 
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they  have  the  power  by  law  to  raise  the  money.     (Ivory  v.  Town  of 
Deer  Park,  116  N.  Y.  476.) 

85.  Under  chapter  700  of  Laws  of  1881,  making  towns  liable  for 
damages  to  any  person  by  reason  of  defective  highways  in  those 
cases  where  commissioners  of  highways  were  liable  at  the  time  it 
was  passed,  the  town  is  not  liable  for  injuries  sustained  in  conse- 
quence of  a  defective  highway,  if  its  commissioner  had  no  funds  in 
hand  to  repair  it,  even  though  its  supervisor  had  the  necessary  funds 
and  had  not  given  them  to  the  commissioner  after  demand.  (Clap- 
per V.  Town  of  Waterford,  131  N.  Y.  382.). 

Not  insurers. 

86.  A  municipal  corporation  is  not  an  insurer  against  injury 
occasioned  by  the  falling  of  a  structure  projecting  over  the  high- 
way.    (Hume  V.  The  Mayor,  etc,  of  New  York,  47  N.  Y.  639.) 

87.  A  municipal  corporation  is  not  a  guarantor  to  the  individual 
citizen  of  the  absolute  safety  of  the  walls  within  its  limits.  (Cain  v. 
City  of  Syracuse,  95  N.  Y.  83.) 

88.  A  municipal  corporation  is  not  an  insurer  against  damages 
from  works  of  its  construction.  (Jenney  v.  City  of  Brooklyn,  120 
K  Y.  164.) 

Plans.® 

89.  Constructing  a  sidewalk  in  a  city  street  with  a  grade  so  steep 
that  passers-by  are  likely  to  slip  on  it,  is,  where  the  natural  grade 
does  not  require  it,  negligence.  (Clemence  v.  City  of  Auburn,  66 
K  Y.  334.) 

90.  A  municipality  owes  no  duty  to  the  public  to  see  that  the 
plans  upon  which  its  public  works  are  construc^d  are  safe.  (Urqu- 
hart  V.  City  of  Ogdensburg,  91  N.  Y.  67.)    ■ 

91.  Acquiescence  by  municipal  authorities  in  an  unauthorized 
change  by  a  lotowner  in  the  plan  of  a  sidewalk,  theretofore  adopted 
by  them,  is  not  to  be  deemed  an  adoption  by  them  of  a  new  plan,  so 
as  to  bring  an  action  for  damages  resulting  from  its  defect  within 
the  rule  that  the  adoption  of  a  plan  is  so  far  a  matter  of  discretion 
that  an  action  will  not  lie  for  damages  resulting  from  a  faulty  plan. 
(Urquhart  v.  City  of  Ogdensburg,  97  N.  Y.  238.) 

92.  Where  it  appears  during  the  building  of  a  public  work  that 
the  original  plan  upon  which  it  is  being  built  is  defective,  and  that 
the  canying  it  out  will  result  in  injury  to  neighboring  owners,  if 
the  municipality  persists  in  canning  out  the  plan,  it  is  liable  for  the 
damages  resulting  to  a  property-owner.  (Siefert  v.  City  of  Brook- 
lyn,  101  N.  Y.  136.) 
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93.  If  a  plan  for  a  sewer  is  reasonably  safe^  a  municipality  is  not 
responsible  for  damages  to  an  abutter  from  settling  of  the  ground 
near  the  excavation.  {Uppingion  v.  City  of  New  York,  165  N.  Y. 
222.) 

94.  When  a  highway  is  unsafe  by  reason  of  its  being  constructed 
on  a  defective  plan,  adopted  by  commissioners  over  which  a  town 
has  no  control,  it  is  not,  under  Laws  of  1881,  chap.  700,  made  re- 
sponsible for  injuries  arising  therefrom.  (Monk  v.  Town  of  New 
Utrecht,  104  N.  Y.  562.) 

95.  Where  a  statute  provides  for  a  public  improvement  by  munici- 
pal authorities,  and  does  not  prescribe  the  plan  or  details  of  the 
work,  by  means  of  which  the  end  is  to  be  accomplished,  but  leaves 
it  to  the  judgment  of  the  persons  empowered  to  do  it,  if  they  act  in 
good  faith  the  corporation  is  not  responsible  for  the  consequences 
of  their  erroneous  jud^nuent  in  the  adoption  of  a  faulty  plan.  (Oar- 
ratt  V.  Trustees  of  Village  of  Canandaxgua,  135  N.  Y.  436.) 

Permits. 

96.  When  a  property-owner  constructs  a  drain  through  a  street  to 
connect  with  a  sewer,  under  permission  from  the  municipality,  the 
latter  must  see  that  it  is  properly  constructed.  (Wendell  v.  Mayor, 
etc.,  of  Troy,  4  Abb.  C.  A.  D.  563.) 

97.  A  municipal  corporation  having  power  by  its  charter  to  give 
permits  to  lotowners  to  make  excavations  in  its  streets  owes  no  duty 
to  the  public  to  see  that  a  street  is  at  once  made  safe  after  such  an 
excavation  has  been  made.     (Masterson  v.  Village  of  Mt.  Vernon, 

68  N.  Y.  391.) 

98.  Where  a  sewer  is  altered  by  a  private  person,  imder  permission 
of  the  municipal  authorities,  it  is  the  duty  of  the  latter  to  see  that 
the  alteration  is  properly  made.     (Nims  v.  The  Mayor,  etc.,  of  Troy, 

69  N.  Y.  600.) 

99.  A  mimicipality  is  not  answerable  to  a  passer-by  for  the  dam- 
ages sustained  by  him  from  an  explosion  in  pipes  tmder  its  streets, 
not  laid  by  itself,  and  where  it  does  not  appear  that  on  giving  its 
permit  to  lay  them  it  had  omitted  to  prescribe  proper  r^ulations 
for,  or  to  exercise  due  supervision  over,  such  laying.  (Hunt  v.  The 
Mayor,  etc,  of  New  York,  109  N.  Y.  134.) 

100.  A  municipality  which  grants  for  compensation  a  permit  to 
store  a  private  wagon  in  a  public  street,  in  violation  of  the  statute 
forbidding  obstructions  of  its  streets,  maintains  a  nuisance.  (Cohen 
V.  The  Mayor,  etc.,  of  New  York,  113  N.  Y.  632;  128  id.  594.) 

101.  Where  a  mayor  is  authorized  by  ordinance  to  grant  a  permit 
to  do  an  act,  which  may  or  may  not  be  a  nuisance  according  as  it  is 
done  in  one  or  another  part  of  the  city,  and  he  by  mistake  of  judg- 
ment grants  permission  for  the  act  to  be  done  in  a  locality  where 
it  is  a  nuisance,  the  municipality  is  answerable  for  the  special  dam- 
ages sustained  by  a  citizen  therefrom.  (Spier  v.  City  of  Brooklyn, 
139  N.  Y.  6.) 
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Highwayi. 


What  Abb.* 


102.  An  ordinance  of  a  municipality  providing  that  all  streets 
and  alle3r8  opened  for  five  years  shall  become  streets  and  alleys  for 
all  purposes^  and  that  the  common  council  shall  have  the  same  au- 
thority over  them  as  over  those  laid  out  by  it,  is  an  acceptance  of 
such  an  alley,  dedicated  by  its  owner,  so  as  to  make  the  municipality 
bound  to  keep  such  alley  in  safe  state  for  travel.  {Reqiui  v.  City  of 
Rochester,  45  N.  Y.  129.) 

103.  Where  a  road  is  used  for  public  travel  for  many  years,  and 
the  town  authorities  recognize  and  treat  it  as  a  highway,  they  must 
keep  it  safe  for  travel  as  a  highway.  {Ivory  v.  Town  of  Deer  Park, 
116  N.  Y.  476;  Bryant  v.  Town  of  Randolph,  133  id.  70.) 

104.  A  municipality  is  imder  no  duty  to  keep  in  a  fit  state  for 
travel  that  part  of  a  street  which,  though  laid  out  as  a  street,  has 
never  been  used  as  such  and  has  been  fenced  off  for  more  than  six 
years.    (Horey  v.  Village  of  Haverstraw,  124  N.  Y.  273.) 

105.  If  a  municipality  allows  an  unopened  street  to  be  used  by 
the  public  as  a  street  it  is  liable  for  the  consequences  resulting  from 
its  neglect  to  keep  it  safe  for  travel.  (Schafer  v.  The  Mayor,  etc., 
of  New  York,  154  N.  Y.  466.) 

106.  Where  a  municipality  takes  proceedings  to  condemn  land  for 
street  purposes,  and  before  all  the  steps  have  been  takeoi  to  put  it 
in  fit  state  for  travel,  it  permits  the  public  to  Tise  it  continudly  as 
a  street,  it  is  answerable  for  the  damages  to  a  passer-by  resulting 
from  its  being  allowed  to  remain  in  an  unsafe  condition.  {Seymour 
V.  Village  of  Salamanca,  137  N.  Y.  364.) 

And  see  art.  HI  of  tit.  IV,  same  heading;  also  chap.  V,  Defenses. 

Alleys. 

107.  When  a  citizen  digs  a  ditch  in  its  alley,  the  municipality, 
knowing  of  it,  must  not  leave  it  open  and  unguarded.  (Hickok  v. 
Trustees  of  Village  of  Plattsburgh,  16  N.  Y.  161,  note.) 


108. 


Bridges.*^ 
A  municipality  constructing  a  bridge  without  authority  is 


under  no  duty  to  build  it  properly. 
165.) 


(The  Mayor  v.  Cunliff,  2  N.  Y. 


APPELLATE  DIVISION. 


dStapleton  v.  Newburgh —      9      39 

Caven  v.  City  of  Troy 16    163 

Deufel  V.  Long  Island  City.     19    620 

NeweU  v.  Stony  Point 69    237 

Dennis  v.  Elmira  Heights. . .     69    404 
Crawford  v.  City  of  N.  ^. . .     68    107 
See  also  same  heading  under  art.  Ill 
of  next  title,  and  under  chap.  IV. 


10  Waller  v.  Town  of  Hebron  6 

Shaw  V.  Potsdam  &  Madrid.  11 

Boyce  v.  Shawangunk 40 

Allen  V.  Town  of  Allen 61 

ReiBs  V.  Town  of  Pelham...  63 

Weber  v.  Town  of  Pelham. .  53 

Pelkey  v.  Town  of  Saranac.  67 

Vandewater  v.  Wappinger. .  69 

Ehle  V.  Town  of  Minder 70 


677 
608 
693 
617 
469 
469 
337 
326 
276 


Digitized  by 


Google 


28  A  Code  of  Negligence.  [PartL 

109.  The  cities  of  New  York  and  Brooklyn  are  liable  for  the 
damages  resulting  to  a  passer-by  from  the  negligence  of  workmen 
on  their  bridge.  (Walsh  v.  The  Mayor,  etc.,  of  New  York,  107  N. 
Y.  220;  superseded  by  Laws  1891,  chap.  128;  Reid  v.  Mayor,  139  N. 
Y.  634.) 

110.  If  a  village  builds  a  foot-bridge  alongside  of  a  highway 
bridge  in  such  a  manner  as  seemingly  to  form  a  part  thereof  and  to 
lead  persons  to  believe  that  they  may  properly  drive  thereon,  it  must 
make  it  strong  enough  to  make  good  its  appearance.  (Fisher  v.  Vil- 
lage of  Cambridge,  133  N.  Y.  527.) 

111.  A  county  of  this  State  may  not  be  held  liable  at  the  suit  of 
a  private  individual  for  damages  for  personal  injuries  by  reason  of  a 
defective  bridge  which  is  maintained  by  it.  (Marhey  v.  County  of 
Queens,  154  N.  Y.  675.) 

112.  The  duty  of  a  municipality  in  respect  of  taking  care  to  guard 
the  entrance  of  its  dismantled  bridge  at  night  does  not  require  it  to 
light  the  bridge  or  lock  the  gates  if  it  erects  barriers  at  the  entrance 
which  are  sufficient  to  show  persons  that  they  are  not  to  go  over  it. 
(Kane  v.  City  of  YonJcers,  169  N.  Y.  392.) 

Docks,  Piers,  Wharves. 

113.  A  pierowner  must  have  string-pieces  on  his  pier  to  protect 
restive  as  well  as  docile  horses.  (Kennedy  v.  The  Mayor,  etc.,  of  New 
York,  73  N.  Y.  365.) 

114.  Ownership  by  a  city  of  a  pier  does  not  cast  upon  it  the  duty 
of  keeping  the  waters  near  the  pier  free  from  obstructions  placed 
there  by  others.    (Seaman  v.  The  Mayor,  80  N.  Y.  209.) 

Drainage.^* 

115.  Where  the  necessity  for  drainage  is  created  by  the  act  of  a 
mimicipality,  the  rule  that  it  is  not  liable  for  an  omission  to  supply 
drainage  does  not  apply.     (Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204.) 

116.  A  municipality  must  not  construct  its  gutters  so  that  they  wiU 
cast  water  on  an  adjoining  lot     (Id.) 

117.  A  municipality,  in  grading  its  streets,  owes  no  duty  to  adjoin- 
ing property-owners  to  provide  means  for  carrying  off  surface  water 
from  the  street  so  as  to  prevent  it  draining  on  to  their  property. 
(Lynch  v.  The  Mayor,  etc.,  of  New  York,  76  N.  Y.  60.) 

118.  Where  a  city  contractor,  in  the  execution  of  a  contract  for 
grading  a  street,  makes  excavations  in  it,  whereby  surface  water  is 
turned  upon  adjoining  lots  and  abandons  the  work,  the  municipality 
is  liable  to  the  lotowner  for  the  damages  sustained  by  him,  if  it  neg- 
lects to  avail  itself  of  a  clause  in  the  contract  permitting  it  upon  such 
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abandonment  to  take  charge  of  the  work.     {Vogel  v.  The  Mayor,  92 
N.  Y.  10.) 

(Drains,  see  Sewers.) 

Embankments.** 

See  Oillespie  v.  City  of  Newburgh,  54  N.  Y.  468,  Chap.  Ill,  Con- 
tributory Negligence,  sub  nom.  Travelers. 

119.  A  municipality  is  under  no  duty  to  keep  safe' for  travel  a  bridge 
and  its  approaches,  used  by  the  public  as  a  highway  in  continuation 
of  a  public  road,  which,  although  within  its  boundaries,  belongs  to 
the  State.     (Carpenter  v.  City  of  Cohoes,  81  N.  Y.  21.) 

120.  A  municipality  owes  no  duty  to  occupants  of  vehicles  to  have 
guard-rails  placed  along  an  embankment  which  is  separated  from  the 
roadway  by  a  wide  sidewalk.  (Uvbbell  v.  City  of  Yonkers,  104  N. 
Y.  434.) 

121.  A  municipal  charter  empowering  a  common  council  to  compel 
railings  to  be  placed  at  "  exposed  places ''  in  the  streets  does  not,  so 
far  as  occupants  of  vehicles  are  concerned,  impose  any  duty  on  the 
municipalily  to  see  that  a  railing  is  placed  along  an  embankment 
which  is  separated  from  a  roadway  by  a  wide  sidewalk.     (Id.) 

1 22.  A  town  is  not  bound  to  put  a  guard-rail  along  an  embankment 
on  a  country  road,  which  is  so  guarded  by  trees  that  no  one  can  drive 
off  except  by  turning  at  right  angles  into  a  narrow  break  of  the  tree 
line,  where  the  highway  has  existed  in  this  condition  for  many  years, 
and  no  accident  from  driving  off  has  ever  occurred  before.  {Olaaier 
V.  Town  of  Hebron,  131  N.  Y.  447.) 

(Grading,  see  "As  Neighbors,^^  8upra,y^ 

Navigable  Streams. 

123.  A  city  is  under  no  obligation  to  keep  the  navigable  waters,  on 
which  it  is  situated,  safe  from  obstructions.  (Seaman  v.  The  Mayor, 
80  N.  Y.  239.) 

124.  Merely  permissive  language  in  a  statute,  giving  a  municipal 
corporation  the  right  to  remove  obstructions  in  a  navigable  stream, 
does  not  create  a  duty  for  it  to  do  so.  (Coonley  v.  City  of  Albany, 
132  N.  Y.  146.) 

Parks.** 
No  cases  in  Court  of  Appeals. 

appellate  division. 
iSKieman  v.  Mayor  N.  Y. .     14    156   w  McCarthy  v.  F.  Kock'way      3    379 
Patchen  v.  Town  of  Walton    17    158    "CRourke  v.  Mayor  N.  Y.     17    349 
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EOADS.** 

125.  A  town  is  not  liable  for  the  negligence  of  the  commissioner  of 
highways  of  such  town  in  failing  to  keep  its  highways  in  repair. 
{People  ex  rel,  Loomis  v.  Board  of  Town  Auditors,  75  N.  Y.  316.) 

(This  was  prior  to  the  act  of  1881.) 

126.  It  cannot  be  said  as  matter  of  law  that  it  is  not  negligent  to 
omit  to  hang  lights  at  night  on  the  guards  of  an  excavation  in  a 
country  road.     {Snowden  v.  Town  of  Somersetj  171  N.  Y.  99.) 

127.  A  municipality  is  as  much  bound  to  keep  the  roads  within  its 
limits  safe  for  travel  as  it  is  the  streets.  (Brusso  v.  City  of  Buffalo, 
90  N.  Y.  679.) 

128.  It  is  the  duty  of  town  commissioners,  having  the  means  to  do 
so,  to  guard  highways  at  curves,  when  they  have  knowledge  that  there 
is  an  excavation  near  by,  so  situated  that  a  traveler  at  night  not 
acquainted  with  the  curve  would  by  pursuing  a  straight  course  be 
likely  to  plunge  into  it.  {Ivory  v.  Town  of  Deer  Park,  116  N.  Y. 
476.) 

129.  A  highway,  in  which  a  road  scraper  has  been  carelessly  left 
over  night,  is  a  defective  highway.  {Whitney  v.  Town  of  Ticonder., 
127  N.  Y.  40.) 

130.  Where  a  town  has  several  hundred  miles  of  roads  within  its 
limits,  many  of  them  in  mountainous  parts,  its  commissioners  of 
highways  are  not  guilty  of  negligence  in  failing  to  observe  the  fact 
that  a  log-fender,  placed  on  the  edge  of  a  mountain  road  in  the 
woods,  has  had  its  utility  as  a  fender  impaired  by  an  accumulation 
of  earth  on  the  roadbed  which  has,  in  the  lapse  of  time,  raised  its 
surface  nearly  to  the  top  of  the  fender.  {Lane  v.  Town  of  H.,  142 
N.  Y.  510.) 

Sewers.^® 

131.  A  municipality  is  not  bound  to  provide  sufficient  sewers  to 
carry  off  all  the  rain  which  may  fall  within  its  boundaries.  {Mills  v. 
City  of  Brooklyn,  32  N.  Y.  489.) 

132.  Sewers  must  be  kept  in  repair,  see  Barton  v.  City  of  Syracuse, 
McCarthy  v.  Same,  supra,  sub  nom.  Notice. 

133.  A  municipal  corporation  is  not  liable  for  the  damages  result- 
ing from  the  overflow  of  a  sewer  due  to  a  casual  obstruction,  where  it 
is  properly  built  and  in  good  repair.  {Smith  v.  The  Mayor,  etc.,  of 
New  York,  66  N.  Y.  295.) 

134.  A  municipal  corporation  is  not  liable  for  damages  to  a  passer- 
by due  to  its  sewer  on  private  property  being  out  of  repair,  where  it 
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has  no  notice  of  the  defect.     {Murphy  v.  City  of  Brooklyn,  98  N".  Y. 
642.) 

135.  A  municipality  is  not  bound  to  maintain  as  a  public  sewer  a 
private  drain  which  it  purchases.  {Kosmdk  v.  The  Mayor,  117  N.  Y. 
361.) 

136.  The  neglect  of  a  mimicipality  to  observe  sanitary  precautions 
against  disease  by  reason  of  its  sewage  system,  does  not  subject  it  to 
pecuniary  responsibility  for  resulting  injuries  to  the  health  of  its 
citizens.     (Hughes  v.  City  of  Auburn,  161  N.  Y.  96.) 

137.  The  destruction  of  an  oyster  bed  by  discharge  of  sewage  from 
an  adjacent  sewer  is  a  taking  of  property  for  which  a  municipality 
must  make  compensation.  (Huffmire  v.  City  of  Brooklyn,  162  N.  Y. 
584.) 

Sidewalks." 

138.  A  village  corporation  is  liable  for  the  damages  resulting  from 
the  negligence  of  its  trustees,  acting  as  commissioners  of  highways, 
in  repairing  its  sidewalk.  (Weet  v.  Trustees  of  Village  of  Brockport, 
16  N.  Y.  161,  note.) 

139.  It  is  negligence  in  a  municipality  to  construct  a  sidewalk  over 
a  deep  hole,  without  filling  it  up.  (McMahon  v.  The  Mayor,  33  N. 
Y.  642.) 

140.  It  is  negligent  in  a  mimicipal  corporation  to  allow  the  exist- 
ence of  an  imguarded  excavation  in  a  sidewalk.  {Davenport  v.  Ruck- 
man  &  Mayor,  etc,  37  N.  Y.  568.) 

141.  A  municipality  must  not  permit  an  obviously  dangerous  cover- 
ing over  a  sidewalk  to  remain.  {Hume  v.  The  Mayor,  etc,  of  New 
York,  74  N.  Y.  264;  47  id.  639.) 

142.  A  provision  in  a  municipal  charter  requiring  lotowners  to 
keep  sidewalks  in  good  repair  does  not  warrant  a  municipality  in  re- 
lying on  a  presumption  that  this  has  been  done.  {Niven  v.  City  of 
Rochester,  76  N.  Y.  619.) 

143.  Even  though  a  mxmicipality  may  not  have  constructed  a  side- 
walk, yet  if  it  has  notice  that  it  is  unsafe,  and  has  power  under  its 
charter  to  make  it  safe,  it  is  bound  to  do  so.  {Saulsbury  v.  Village 
of  Ithaca,  94  N.  Y.  27.) 


APPELLATE  DIVISION. 
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144.  A  village,  on  becoming  incorporated  under  the  Village  Act, 
must  remedy  defects  theretofore  existing  in  its  highways.  (Nelson 
V.  The  Village  of  Canisteo,  100  N.  Y.  89.) 

145.  It  is  not  negligent  in  a  municipality  to  maintain  stepping- 
stones  on  its  sidewalks  for  the  convenience  of  persons  alighting  from 
vehicles.     {Dubois  v.  City  of  Kingston,  102  N.  Y.  219.) 

146.  If  a  municipality  chooses  to  permit  an  unsafe  plank  walk  to 
remain,  partly  on  its  own  sidewalk  proper,  and  partly  on  the  land  of 
an  adjoining  owner,  without  anything  to  mark  the  dividing  line,  it 
is  under  the  same  liabilities  for  damages  to  travelers  over  one  part  as 
over  the  other.    (Jewhurst  v.  City  of  Syracuse,  108  N.  Y.  303.) 

147.  A  municipal  corporation  must  see  that  awnings  over  its  side- 
walks are  safe.     (Bieling  v.  City  of  Brooklyn,  120  N.  Y.  98.) 

148.  It  is  negligence  in  a  municipality  after  notice  to  leave  its  side- 
walks covered  with  water  and  unguarded.  {Bly  v.  Village  of  White- 
hall, 120  N.  Y.  506.) 

149.  A  municipal  corporation  charged  with  the  duty  of  keeping  its 
streets  in  repair  is  liable  to  a  passer-by  for  the  damages  sustained  by 
falling  on  ice  concealed  by  snow  which  had  remained  on  its  sidewalk 
long  enough  for  the  citv  officials  to  become  apprised  of  its  existence. 
(Todd  V.  City  of  Troy,  61  N.  Y.  506 ;  Gillrie  v.  City  of  Lockport,  122 
id.  403.) 

160.  Something  more  than  a  slippery  sidewalk  must  be  shown  to 
enable  a  person,  who  has  slipped  on  it,  to  recover  from  the  munic- 
ipality damages  for  a  fall.     (Kinney  v.  City  of  Troy,  108  N.  Y.  567.) 

151.  The  duty  of  a  municipality  to  keep  its  sidewalk  reasonably 
clear  from  ice  does  not  require  it  in  continuously  severe  weather  to 
remove  from  its  sidewalk  day  by  day  the  ice  formed  over  night  from 
the  drippings  of  improperly  guarded  eaves  of  houses.  (Kaveny  v. 
City  of  Troy,  108  N.  Y.  571.) 

152.  A  municipality  is  entitled  to  a  reasonable  time  to  remove  ice 
from  its  sidewalk,  after  the  failure  of  the  adjoining  lotowner  to 
comply  with  an  ordinance  requiring  him  to  remove  it.  (Taylor  v. 
City  of  Yonkers,  105  N.  Y.  202 ;  Ayers  v.  Village  of  Hammondsport, 
130  id.  665.) 

153.  Where  a  hole,  which  has  become  worn  in  the  flagging  of  a 
sidewalk,  is  not  of  suflBcient  size  as  to  make  danger  to  passers-by 
reasonably  expectable,  the  omission  of  a  municipality  to  replace  the 
broken  flagstones  by  new  ones  is  not  negligence.  (Beltz  v.  City  of 
Yonkers,  148  N.  Y.  67.) 

154.  Where  the  liability  of  the  municipality  for  an  injury  from  a 
defect  in  its  sidewalk  depends,  by  its  charter,  upon  actual  notice  to  a 
designated  oflBcial,  and  that  official's  right  to  make  repairs  at  the 
expense  of  the  property-owner  only  arises  upon  the  expiration  of  a 
certain  number  of  days  after  notice  to  the  latter,  the  municipality  is 
liable  for  an  injury  by  reason  of  such  defect,  if  it  happens  after  the 
expiration  of  the  time  given  to  the  property-owner  to  make  repairs. 
(Sprague  v.  City  of  Rochester,  159  N.  Y.  20.  See  note  to  this  case 
in  part  11.) 
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155.  Leaving  a  plank  on  a  sidewalk  over  night  without  a  light  or 
other  signal  to  apprise  travelers  of  its  presence,  is  evidence  of  neg- 
ligence.    {Fordham  v.  Oouvemeur  Village,  160  N.  Y.  541.) 

156.  A  municipality  must  not  allow  insufficiently  guarded  areas  to 
exist  in  its  sidewalks.  (Donnelley  v.  City  of  Rochester,  166  N.  Y. 
315.) 

See  also  Diveny  v.  City  of  Elmira,  51  N.  Y.  506;  Pomfrey  v. 
Village  of  Saratoga  Springs,  104  id.  459;  McSherry  v.  Trustees  of 
Village  of  Canandaigua,  129  id.  612,  as  to  ice  and  snow. 

Stbebts.*® 

157.  A  municipality  must  duly  guard  excavations  in  its  streets. 
{Lloyd  V.  The  Mayo/,  etc.,  of  New  York,  5  N.  Y.  369.) 

158.  It  is  the  duty  of  a  municipality  when  any  excavation  is  made 
in  its  street,  to  see  that  the  rest  of  the  street,  if  not  closed,  is  kept 
safe  for  passage.  {Hutson  v.  The  Mayor,  etc.,  of  New  York,  9  N. 
Y.  163.) 

159.  A  municipality  is  not  liable  for  damages  resulting  from  ob- 
structions in  its  streets  not  placed  there  by  it,  and  of  which  it  has  no 
notice.     {Oriffin  v.  The  Mayor,  etc.,  of  New  York,  9  N.  Y.  456.) 

160.  A  municipality  having  permitted  a  construction  in  its  highway 
designed  to  facilitate  its  use,  is  bound  to  maintain  the  same  in  safe 
condition.     (Requa  v.  City  of  Rochester,  45  N".  Y.  129.) 

161.  The  duty  of  a  municipal  corporation,  empowered  to  repair  its 
streets,  to  keep  them  in  repair  is  a  ministerial  one,  for  a  negligent 
omission  to  perform  which  an  action  lies  by  a  party  injured  thereby. 
{Hines  v.  City  of  Lockport,  50  N.  Y.  236.) 

162.  The  mere  existence  of  an  obstruction  in  a  street  is  not  suffi- 
cient to  charge  a  mimicipality  with  a  liability  for  damages  resulting 
therefrom  to  a  passer-by.  {Gorham  v.  Trustees  of  Village  of 
Cooperstown,  59  N.  Y.  660.) 

163.  The  rule  as  to  the  liability  of  municipal  corporations  for 
damages  to  the  citizen  from  defective  streets,  applies  to  villages  whose 
charters  give  power  to  trustees  to  appoint  overseers  of  highways  and 
to  require  the  inhabitants  to  aid  in  repairing  streets.  {Weed  v.  ViU 
lage  of  Ballston,  76  N.  Y.  329.) 

164.  It  ie  not  negligence  for  a  municipality  to  maintain  in  its 
street  hydrants  set  in  the  curb,  with  nozzles  projecting  a  short  dis- 
tance over  the  gutter.     {Ring  v.  City  of  Cohoes,  77  N.  Y.  83.) 
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165.  A  municipality  must  keep  its  streets  in  a  safe  condition  for 
traveling  on  them  by  Sabbath  breakers,  as  well  as  for  those  traveling 
lawfully.     (Platz  v.  City  of  Cohoes,  89  N.  Y.  219.) 

166.  The  city  of  New  York  is  responsible  for  the  condition  of  the 
streets  in  the  "Annexed  District.''  (Ehrgott  v.  The  Mayor,  96  N.  Y. 
«64.) 

167.  Where  passage  along  a  street  is  dangerous  by  reason  of  some- 
thing over  which  the  municipality  has  no  control,  it  is  not  negligent 
for  it  to  omit  to  erect  a  barrier  against  the  danger,  if  the  barrier 
itself  might  be  a  source  of  danger  to  the  traveler.  ( Veeder  v.  Village 
of  Little  Falls,  100  N.  Y.  343.) 

168.  A  mimicipality  must  see  that  a  crosswalk,  relaid  after  removal 
for  an  excavation,  is  properly  relaid.  {Turner,  Julia,  v.  City  of  New- 
burgh,  109  N.  Y.  301;  Turner,  Geo.  D.,  v.  Same,  id.  637.) 

169.  As  to  unlighted  piles  of  dirt  along  excavations.  (PettengiU 
V.  City  of  Yonkers,  116  N.  Y.  658.) 

•170.  It  is  negligent  for  a  municipality,  after  notice  thereof,  to 
allow  trucks  to  stand  in  its  streets  over  night.  (Farley  v.  The  Mayor, 
152  N.  Y.  222.) 

171.  Leaving  a  manhole  with  a  cover  projecting  several  inches  above 
the  ground  of  an  unopened  street,  in  anticipation  of  paving,  is  neg- 
ligence, if  the  municipality  allows  the  public  to  use  the  street  as  a 
highway  for  vehicles.     {Schafer  ^  The  Mayor,  154  N.  Y.  466.) 

172.  It  is  not  negligence  for  a  municipality,  in  lining  its  streets 
with  grass  plots  and  trees  between  the  roadway  and  sidewalks,  to 
guard  the  grass  by  isolated  stones  instead  of  a  continuous  gutter. 
(Dougherty  v.  City  of  Horseheads,  159  N.  Y.  154.) 

173.  It  is  not  nerfigent  for  a  municipality  in  removing  snow  from 
its  crosswalks  to  bank  it  in  the  street  on  either  side  of  the  walk. 
(Lichtenstein  v.  The  Mayor,  etc.,  of  New  York,  159  N.  Y.  500.) 

174.  In  removing  snow  from  a  crosswalk  and  banking  it  on  either 
side,  the  municipaliiy  is  imder  no  obligation  to  clear  the  gutters  so 
as  to  allow  the  water  from  the  melting  snow  banks  to  run  oflE. 
(Lichtenstein  v.  The  Mayor,  etc.,  of  New  York,  159  N.  Y.  500.) 

175.  It  is  negligence  for  a  municipality,  in  allowing  a  trench  to  be 
dug  in  its  streets  under  its  inspection,  to  let  it  be  done  in  such  a 
manner  that  adjacent  gutters  and  culverts  are  choked  up.  (Schu- 
macher V.  City  of  New  York,  166  N.  Y.  103.) 

As  to  city  officials  not  being  bound  to  anticipate  that  dirt  carried  from 
a  lot  and  temporarily  left  in  the  street  during  removal  will  be  left  over 
night,  see  Breil  v.  City  of  Buffalo,  144  N.  Y.  163. 

Trains.** 
No  cases  in  Court  of  Appeals. 
See  Common  Carriers,  art.  II  of  title  IV. 

APPELLATE  OIVISIOIT. 

19  Fox  y.  Mayor,  etc 6    849 
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CROSS-RB2FBRB1VCB2S. 

See  title  III,  Public  Officers;  title  IV,  art.  I,  Masters;  Id.  art.  IV, 
Owners;  chap.  Ill,  Contributory  Negligence;  chap.  IV,  Questions  of 
Fact;  and  other  chapters  as  to  various  questions  common  to  actions 
against  municipalities  and  other  defendants;  also  chap.  X,  sub  nom. 
Notice. 

TITLE  III— QUASI-MUNICIPAL  BODIES,  BOARDS,  PUBLIC  OFFICERS^ 
PUBLIC  CONTRACTORS. 

§  68.  Whether  quasi-municipal  corporations,  such  as  boards,  or 
departments  of  a  city  government,  invested  with  corporate  powers 
and  rights  of  property,  are  answerable  at  all  for  the  negligence  of 
persons  employed  by  them,  cannot  be  considered  as  settled. 

§  69.  An  administrative  officer,  who  acts  contrary  to,  or  neglects 
to  act  in  accordance  with,  his  official  duty,  is  answerable  in  a  civil 
action  for  the  resulting  damage  to  any  private  citizen. 

Or:  Administratiye  officers  owe  to  every  citizen  a  duty  to  perform  their 
official  duties  properly. 

§  60.  A  charge  of  nonfeasance  cannot  be  maintained  against  a 
public  officer,  where  an  eicpenditure  of  money  was  necessary  to  enable 
him  to  perform  the  duty,  if  he  did  not  have  sufficient  funds  in  his 
possession,  or  the  power  to  get  them. 

§  61.  A  public  officer,  whose  action  in  a  ministerial  capacity  is  one 
of  the  necessary  steps  toward  enabling  a  citizen  to  obtain  payment 
of  a  valid  claim,  owes  to  that  citizen  a  duty  to  take  that  action. 

§  62.  Militia  officers,  when  on  parade,  are  answerable  for  neglect 
in  giving  orders  to  soldiers,  which  are  likely  to  result  in  injury  to 
spectators,  without  giving  due  warning  thereof  to  the  latter. 

§  63.  A  judicial  officer  is  not  answerable  in  damages  for  any  neg- 
ligence in  the  discharge  of  his  judicial  duties. 

§  64.  Where  a  judicial  officer  is  invested  with  ministerial  duties, 
he  is,  in  the  discharge  of  the  latter,  to  be  treated  as  an  administrative 
officer. 

§  66.  A  public  contractor,  who  contracts  to  keep  a  highway  in  good 
repair,  owes  to  every  citizen  who  has  lawful  occasion  to  use  it,  the 
duty  to  keep  it  safe  for  travel. 
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Collected  from  the  Following  Statutes  and  Deoiaiana,  Grouped  Under  these 

Headinga: 

Statutes,  176.  Sheriffs,  195. 

Boards,  etc.,  180.  Militia  officers,  201. 

Com'rs  of  highways,  183.  Inferior  officers,  203. 

School  officers,  190.  Miscellaneous  officials,  204. 

Judicial  officers,  193.  Public  contractors,  210. 

Statutes. 

176.  The  duties  of  administrative  officers  are  too  numerous  to 
admit  of  recital  here.  Moreover,  changes  are  being  made  in  the 
revision  of  the  general  laws  now  going  on.  (See  The  General  Munic- 
ipal Law,  The  County  Law,  The  Town  Law,  The  Highway  Law,  etc., 
Collins*  Supplement  of  General  Laws,  vols.  V  and  VI  of  the  Sth 
Ed.  of  Rev.  Stat.) 

177.  Commissioners  of  highways  were  for  ten  years  exempt  from  a 
direct  liability  to  the  citizen  for  damages  sustained  by  reason  of  de* 
fective  highways  or  bridges,  and  their  liability  therefor  was  only  to 
the  town  which  had  been  mulcted  in  damages  on  account  thereof. 
{Laws  of  1881,  chap.  700,  §§  1  and  3;  repealed  by  §  180  of  The 
Highway  Law.) 

178.  A  sheriff  who  fails  to  return  a  mandate  as  therein  directed  is 
liable  to  the  party  aggrieved  for  the  damages  sustained  by  him. 
(Code  Civ.  Pro.,  §  102,  am'd  by  Laws  1877,  chap.  416.) 

179.  From  1891  to  1898  the  trustees  of  the  New  York  and  Brook- 
lyn bridge  were  liable  in  "  their  corporate  capacity  "  (whatever  that 
may  mean)  for  any  damages  growing  out  of  negligence  in  the  man- 
agement or  care  of  the  bridge.     {Laws  of  1891,  chap.  128,  §  7.) 

This  act  is  an  excellent  specimen  of  the  carelessness  with  which  statutes 
are  drawn.  It  is  useless  for  our  profession  to  throw  the  blame  upon 
"  ignorant  legislatures."  We  must  bear  it.  The  "  ignorant  legislator  " 
usually  gets  a  lawyer  to  draft  his  bill.  If  a  coach-and-four  can  be 
driven  through  any  act  of  Parliament,  it  may  well  be  asked  through 
what  law  books  and  grammars  do  the  draftsmen  of  our  statutes  gallop? 
Take  the  following  sentence  in  this  act,  italicized  to  emphasize  the  ques- 
tion just  asked.  ''All  claims  and  demands  growing  out  of  the  bridge, 
upon  contract  and  for  negligence  and  for  wronga,  which  heretofore  might 
be  prosecuted  against  the  two  cities  or  either  of  them,  shall  be  prosecuted 
against  the  trustees  of  the  New  York  and  Brooklyn  bridge,  and  they 
shall  be  liable  therefor,  in  their  corporate  capacity.'' 

The  draftsman  not  only  seeks  to  reclassify  choses  in  action,  as  claims 
upon  contract,  for  negligence,  and  for  wrongs,  but  he  has  a  turn  for 
metaphor.  The  bridge  is  a  legal  herbarium.  Negligence  is  a  seed,  which 
some  trustee  sows  upon  the  bridge.  Watered  by  an  accident,  tended 
by  the  zealous  care  of  a  contingent  fee,  it  sprouts  up  as  a  claim!  Inter- 
esting spectacle  to  contemplate,  the  seeds  of  contracts,  of  negligence  and 
of  wrongs  growing  out  of  bridges! 
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There  are  no  words  creating  a  corporation  in  the  act,  and  in  Walsh  v. 
The  Trustees  of  the  N.  Y.  d  Brooklyn  Bridge,  96  N.  Y.  427,  it  was  held 
that  the  original  act  of  1875  did  not  constitute  the  trustees  a  corporation. 

What,  then,  is  the  meaning  and  effect  of  the  phrase,  that  the  trustees 
shall  be  liable  in  their  corporate  capacity?  A  trustee  may  be  liable 
individually,  or  in  his  capacity  as  a  trustee,  but  how  can  any  man  be 
liable  in  a  corporate  capacity  unless  he  is  a  corporation  sole?  Did  the 
Legislature  intend  to  create  a  corporation?  There  is  not  another  word  in 
the  act  from  which  such  intention  can  be  gathered. 

By  section  601  of  the  Charter  of  Greater  New  York  the  office  was 
abolished,  and  the  powers  and  duties  of  the  trustees  were  vested  in  a 
commissioner  of  bridges.     {Laws  of  1897  and  1901.) 

Boards^  eto.^ 

180.  The  doctrine  of  respondeat  superior  does  not  apply  to  the  com- 
missioners of  emigration  in  the  case  of  the  loss  of  an  emigrants 
haggage  at  Castle  Garden.  {Murphy  v.  Commissioners  of  Emigror 
Hon,  28  N.  Y.  134.) 

181.  The  Board  of  Education  in  the  city  of  New  York  is  not  re- 
sponsible for  damages  resulting  from  the  negligence  of  those  in  charge 
of,  or  repairing,  the  public  schools.  (Donovan  v.  Board  of  Educa- 
tion, 85  N.  Y.  117.) 

182.  Trustees  appointed  by  the  Legislature  to  build  a  structure  for 
a  municipality,  to  be  owned  by  it,  are  not  responsible  for  the  negli- 
gence of  their  employees  engaged  in  the  work.  (Walsh  v.  Trustees 
of  New  York  &  Brooklyn  Bridge,  96  N.  Y.  427.) 

Commissioners  of  highways. 

183.  Where  commissioners  of  highways  have  not  suflBcient  funds 
to  repair  all  the  highways  under  their  care,  negligence  cannot  be 
predicated  of  their  failure  to  repair  one  rather  than  another. 
(Oarlinghouse  v.  Jacobs,  29  N.  Y.  297.) 

184.  Commissioners  of  highways,  having  funds  in  hand  or  under 
their  control  to  repair  a  bridge,  are  liable  to  an  individual  for  the 
damages  specially  sustained  by  him  from  a  negligent  omission  to  repair 
it.     (Hover  v.  Barkhoof,  44  N.  Y.  113.) 

185.  Commissioners  of  highwajrs  are  not  liable  for  the  neglect  of 
their  predecessors.    (Oould  v.  Booth,  66  N.  Y.  62.) 

186.  Commissioners  of  highways  when  grading  a  highway  owe  no 
duty  to  adjoining  owners  to  provide  a  channel  for  drainage  of  surface 
water.    (Id.) 

187.  The  duty  of  a  public  oflScer  to  maintain  streets  and  bridges  in 
good  repair  and  safe  for  travel  does  not  include  a  duty  to  protect 

APPELLATE  DIVISION. 

1  Rogers  v.  N.  Y.  &  B.  Bdge.    11    141  i  Reynolds  v.  6d.  Education. .    33      88 
affd.  159  N.  Y.  556.  Rhall  v.  Bd.  Ed.  of  N.  Y...    40    412 
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travelers  from  an  unsafe  condition  of  the  highway  produced  by  open- 
ing a  drawbridge,  over  the  operation  of  which  they  have  no  control. 
(FiizpatricJc  v.  Slocum  et  al,,  89  N.  Y.  358.) 

188.  Highway  commissioners  are  not  responsible  for  an  error  in 
judgment  in  repairing  one  highway  rather  than  another,  when  for 
lack  of  funds  they  have  not  money  enough  to  make  both  safe  for 
travel.     {Monk  v.  Town  of  New  Utrecht,  104  N.  Y.  552.) 

189.  A  street  commissioner  who  has  been  negligent  in  the  perform- 
ance of  an  official  duty  is  personally  liable  for  the  resulting  damages. 
{Bennett  v.  Whitney,  94  N.  Y.  302.) 

School  officers. 

190.  A  school  trustee,  who  has  not  been  charged  by  the  board  of 
which  he  is  a  member  with  the  performance  of  a  duty  of  the  board, 
is  not  liable  individually  for  the  neglect  of  the  board  to  perform  its 
duty.     {Bassett  v.  Fish,  75  N.  Y.  303.) 

191.  Ward  trustees  of  public  schools,  acting  gratuitously  for  the 
public  are  not  responsible  for  the  negligence  of  persons  employed  by 
them  to  do  things  which  they  are  not  personally  bound  to  do.  {Dono- 
van V.  McAlpin,  85  N.  Y.  185.) 

192.  A  school  superintendent  whose  duty  is  to  superintend  the  re- 
pairs to  public  school  buildings  is  not  the  superior  of  workmen  em- 
ployed by  the  school  trustees  to  make  repairs.     {Id.) 

Judicial  officers. 

193.  A  justice  of  the  peace  is  not  answerable  as  for  negligence  in 
failing  to  decide  a  case  within  the  statutory  time.  {Evarts  v.  Kiehl, 
102  N.  Y.  296.) 

194.  It  is  not  negligent  in  a  surrogate  to  deposit  money  of  an 
estate  in  good  faith  with  a  private  banker  in  good  standing  and  credit, 
pending  proceedings  to  determine  the  parties  entitled  thereto.  {The 
People  ex  rel.  Nash  v.  Faulkner,  107  N.  Y.  477.) 

Sheriffs.^ 

195.  The  neglect  of  a  sheriff  to  take  into  his  own  possession  goods 
levied  upon  by  him  under  execution  renders  him  liable  for  any  loss 
of  them  by  fire.     {Browning  v.  Hanford,  5  Den.  586.) 

196.  The  negled;  of  a  sheriff  to  return  an  execution  on  or  before 
its  return  day  renders  him  liable  for  its  amount.  {Ledyard  v.  Jones, 
7  N.  Y.  550.) 

(If  he  could  not  have  collected  it  the  burden  is  on  him  to  show  it,  in 
which  case  the  damages  are,  under  General  Term  decisions,  only  nominaL) 

APPEUATB  DIVISION. 
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197.  The  return  by  a  sheriff  of  an  execution  a  few  days  after  its 
return  day  is  no  defense  to  an  action  against  him  for  damages  for 
neglecting  to  return  it  within  the  time.  (Brookfield  v.  Bemsen,  1 
Abb.  C.  A.  D.  210.) 

198.  The  mere  failure  of  a  sheriff  to  remove  property,  levied  on  by 
him,  from  the  position  in  which  he  finds  it,  is  not  by  itself  negligence 
on  his  part.     {Moore  v.  Westervelt,  21  N.  Y.  103.) 

199.  A  sheriff  is  not  an  insurer  of  goods  in  his  custody  as  sheriff. 
(Moore  v.  Westervelt,  27  N.  Y.  234.) 

200.  A  sheriff  is  not  guilty  of  negligence  in  failing  to  collect  an 
execution  out  of  property  levied  on  by  him,  where  the  judgment 
creditor  has  not  tendered  him  a  bond  of  indemnity  after  a  sheriff's 
jury  has  on  due  notice  to  the  creditor  found  the  title  to  it  not  to  be 
in  the  judgment  debtor.    {The  People  v.  Ames,  35  N.  Y.  482.) 

Hilitia  officers. 

201.  It  is  negligent  for  a  militia  officer,  drilling  soldiers  in  the 
presence  of  spectators,  to  order  his  men  to  fire  when  their  guns  are 
pointed  toward  the  spectators,  even  though  he  has  previously  taken 
precautions  that  their  guns  shall  not  be  loaded  with  ball.  {Castle  v. 
Duryea,  1  Abb.  C.  A.  D.  327.) 

202.  A  militia  oflBcer,  who  orders  the  soldiers  under  his  command 
at  drill  to  fire  as  a  part  of  the  drill,  whereby  a  spectator  in  range  of 
the  guns  is  wounded  by  a  ball,  is  guilty  of  trespass,  without  regard 
to  the  precautions  that  were  taken  by  him  and  his  subordinate  oflBcers 
against  the  guns  being  loaded  with  ball.    (Id.) 

Inferior  officers. 

203.  An  inferior  public  oflScer  charged  with  the  duty  of  repairing 
highways  and  bridges  out  of  specific  funds  to  be  collected  by  him, 
but  being  under  the  general  directions  of  a  superior,  is  not  liable  for 
damages  resulting  from  an  omission  to  repair  a  particular  bridge. 
{Bartlett  v.  Crozier,  17  Johns.  439.) 

Miscellaneons  officials.^ 

204.  A  supervisor  of  a  town,  who  neglects  to  present  to  the  county 
board  of  supervisors  a  property-owner's  claim  for  damages  assessed 
for  lajring  out  a  highway  through  his  land,  must  himself  respond  in 
damages.     {Clark  v.  Miller,  64  N.  Y.  528.) 

205.  A  person,  who  loses  a  claim  against  a  municipality  through 
the  negligence  of  a  public  official  in  failing  to  take  the  necessary  steps 
to  make  the  obligation  a  valid  one,  may  recover  the  amount  from  the 
officer  himself.     {Olmsted  v.  Dennis,  77  N.  Y.  378.) 

206.  Failure  by  a  public  official  to  exercise  a  power  of  appointment 
of  policemen  to  guard  a  public  way  is  not  a  neeligent  omission  of 

APPELLATE  DIVISION. 
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duty,  if  he  has  allowed  a  subordinate  to  appoint  them.     (Hannon  v. 
Agnew,  96  N.  Y.  439.) 

207.  Where  there  are  no  data  from  experience  on  which  to  found 
a  judgment  as  to  the  number  of  men  necessary  to  guard  a  public  way, 
a  public  official  is  not  bound  to  foresee  how  many  will  be  needed. 

(Id.) 

208.  Where  assessors  of  personal  property  for  purpose  of  taxation 
have  neglected  to  correct  an  error  in  the  roll,  before  the  expiration  of 
the  time  allowed  by  law  for  its  completion,  they  cannot  correct  it  at 
all.     (The  People  ex  reh  Chamberlain  v.  Forrest,  96  N.  Y.  544.) 

209.  The  mere  failure  of  a  county  treasurer  to  collect  a  bond  and 
mortgage  in  his  hands  as  such  is  not  negligence.  {Woolley  v.  Bald- 
win, 101  N.  Y.  688.) 

Public  oontraotors.^ 

210.  A  contractor  employed  by  the  State  pursuant  to  law  to  keep 
its  highway  in  proper  condition  for  travel  is  answerable  in  damages 
to  any  one  specially  injured  through  his  neglect  to  do  so.  {Robinson 
V.  Chamberlain,  34  N.  Y.  389;  Fulton  Fire  Ins.  Co.  v.  Baldwin,  37 
id.  648.) 

211.  It  is  the  duty  of  a  public  contractor,  when  replacing  the  soil 
of  a  highway,  to  anticipate  and  provide  for  the  natural  eflEect  of  rain 
upon  earth  excavated  and  replaced.  (Johnson  v.  Friel,  50  N.  Y. 
679.) 

212.  Must  guard  excavations  for  sewers.  (Farley  v.  McConnell,  52 
N.  Y.  630.) 

213.  A  person  who  has  contracted  to  keep  a  highway  in  repair,  and 
to  pay  all  damages  resulting  from  his  failure  to  do  so,  is  responsible 
in  damages  to  a  person  injured  through  such  failure,  without  r^ard 
to  the  fact  that  an  official  of  the  State  had  not  thought  the  repair 
necessary.     (French  v.  Donaldson,  57  N.  Y.  496.) 

214.  A  contractor,  obligated  to  provide  facilities  for  an  inspection 
of  his  work  by  an  inspector  for  the  other  party  to  the  contract,  is  not 
liable  for  the  damages  resulting  to  the  inspector  from  the  negligence 
of  his  servant  in  the  management  of  a  car,  upon  which  the  inspector 
rides  to  the  scene  of  inspection,  which  car  was  not  one  of  the  facilities 
the  contractor  was  bound  to  or  did  afford  for  the  purposes  of  the 
inspection.     (Morris  v.  Brown,  111  N.  Y.  318.) 

215.  It  is  not  a  ground  to  relieve  a  contractor  from  liability  for 
damages  resulting  to  a  passer-by  on  a  sidewalk  from  the  negligence  of 
his  workmen  in  leaving  a  hole  in  it  unguarded,  that  the  contractor's 
work  on  the  sidewalk  was  not  the  subject  of  a  special  contract,  but 
was  done  under  direction  of  the  city  authorities  by  virtue  of  a  clause 

APPEUATB  DIVISION. 
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in  a  contract  for  other  work,  which  reserved  to  the  city  the  power  to 
vary  or  extend  the  same.    (Charlock  v.  Freel,  125  N.  Y.  357.) 

216.  A  public  contractor,  prosecuting  a  public  work  under  due 
authority  from  the  State,  is  not  liable  to  a  private  citizen  for  any 
resulting  damage,  if  he  is  not  negligent.  (Benner  v.  Atlantic  Dredg- 
ing Co,,  134  N.  Y.  156.) 

216a.  Where  the  bed  of  a  stream  is  interfered  with  by  a  contractor, 
under  contract  with  its  owner,  in  a  manner  intended  to  be  temporary 
and  not  intended  to  be  unlawful,  and  the  result  is  not  only  a  tempo- 
rary diminution  of  a  neighbors  water  supply,  but  its  permanent  loss 
through  an  underground  drainage  which,  though  not  expectable,  was 
the  result  of  such  interference,  the  contractor  is  not  liable  for  the 
damages  resulting  from  such  permanent  loss,  but  only  for  the  injury 
sustained  during  the  temporary  interruption  of  the  flow  of  the  stream. 
{Covert  V.  Cranford,  141  N.  Y.  521.) 

See  also  next  title,  arts.  I  and  V,  sub  nom.  Contractors. 

CROSS-REFERBHCBS. 

'  See  next  title,  art.  I,  Master,  sub  nom.  Reap.  Super.;  art.  IV, 
Owners,  sub  nom.  Neighbors;  chap.  Ill,  Contributory  Negligence; 
chap.  IV,  Question  of  Fact;  chap.  V,  Defenses,  and  subsequent 
chapters. 

TITLE  IV.— INDIVIDUALS,  AND   HEREIN  OF   CORPORATIONS. 

Aktiole  I. —  Masters. 

§  66.  The  acts  of  an  agent  in  carrying  on  an  undertaking  on  be- 
half of  a  principal,  under  the  latter's  instructions,  general  or  specific, 
direct  or  through  another,  are,  whether  in  obedience  or  disobedience 
to  such  instructions,  considered  in  law  to  be  the  acts  of  the  principal 
himself,  as  to  every  person  except  fellow-servants  in  the  same  under- 
taking. 

Or:  Respondeat  su/perior. 

It  is  well  to  bear  in  mind,  that  the  reason  for  the  rule  that  the  princi- 
pal must  answer  is  found  in  the  almost  identical  maxim,  qui  faoit  per 
aUum  facit  per  ae.  (The  former  is  used  more  particularly  in  actions  ew 
delicto^  the  latter  in  those  on  contract.  Broom's  Legal  Mawims,  §  43.)  If 
the  rule  is  stated  in  the  terms  of  the  text,  it  is  evident  that  a  master's 
liability  to  third  persons  for  the  negligence  of  his  servants,  is  not  really 
an  exception  to  the  general  rule  that  one  man  is  not  answerable  for  the 
misdoing  of  another.  The  master  is  held  liable  for  the  act  of  his  ser- 
vant because  it  is  his  own  act.  If  the  act  of  a  servant,  for  which  he  is 
sought  to  be  charged  cannot  be  considered  as  his  act,  he  cannot  be  held. 

§  67.  Where  two  or  more  masters  join  in  a  common  undertaking, 
each  retaining  the  direction  and  control  of  his  own  servants,  the  acts 
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of  the  respective  servants  in  carrying  an  the  work,  are  to  be  con- 
sidered as  the  acts  of  their  respective  masters. 

§  68.  Where  a  master  details  a  servant  to  work  for  another  person, 
under  whose  direct  instructions  the  servant  is  to  pass,  but  in  whose 
work  he  is  really  doing  the  work  of  his  own  master,  his  acts  in  so 
doing  are  to  be  considered  as  the  acts  of  the  latter. 

That  to  say,  such  was  the  law  until  the  recent  decision  in  Halleti  t. 
y,  Y.  Central,  etc.,  167  N.  Y.  643,  which  holds  that  a  servant  so  detailed 
ceases  to  be  the  servant  of  the  master  who  so  details  him.  The  con- 
tradictory rulings  on  this  much  mooted  point  are  brought  together  under 
the  heading,  "  Detailing  Servants  to  other  Masters." 

See  note  to  this  case  in  Part  II. 

§  69.  A  person  who  contracts  with  another  person  to  have  a  lawful 
thing  done  in  a  lawful  manner,  free  from  his  own  instructions  as  to 
the  way  in  which  it  shall  be  done,  is  not  to  be  regarded  as  a  principal 
who  is  doing  a  thing  by  means  of  an  agent. 

Or:  One  party  to  a  lawful  contract  is  not  answerable  for  the  manner 
in  which  it  is  performed  by  the  other  party  or  his  servants,  where  he 
neither  gives,  nor  has  the  right  to  give,  any  instructions  as  to  the  way  in 
which  it  shall  be  performed. 

§  70.  The  rule  as  to  nonliability  for  the  negligence  of  a  contractor 
does  not  apply  where  the  subject-matter  of  the  contract  involves  doing 
something,  which  is  only  lawful  when  permission  is  obtained,  and  no 
provision  is  made  in  the  contract  for  getting  the  permission. 

§  71.  The  master  is  not  responsible  to  one  of  his  servants  for  the 
negligence  of  a  fellow-servant,  unless  the  latter  was  at  the  time 
occupying  as  to  the  former,  the  place  of  the  master. 

Or  in  other  words,  was  the  cUter  ego  of  the  master. 

If  the  theory  on  which  a  master  can  be  held  liable  to  one  servant  for 
the  negligence  of  another  were  steadily  remembered,  the  difficulties  of 
this  much  disputed  subject  would  be  greatly  lessened. 

The  liability  of  a  master  to  a  servant,  or  to  an  outsider,  for  his  own 
negligence  falls  imder  the  general  rule  that  every  man  is  answerable 
for  his  own  acts.  His  liability  to  an  outsider  for  his  servant's  n^li- 
genoe  is  based  on  the  rule  that  the  act  of  his  servant  is  his  act.  Upon 
what,  then,  should  hang  a  liability  to  one  servant  for  the  act  of  another? 
It  "does  not  depend  upon  the  doctrine  of  respondeat  superior"  (per 
Eapallo,  J.,  in  Crispin  v.  Babbitt,  81  N.  Y.,  at  p.  620).  The  reason  of 
that  rule  prevents  any  such  dependence.  The  master  is  liable  to  an 
outsider  for  the  act  of  a  servant  or  the  joint  act  of  several,  because  it  is 
the  master's  act  quoad  him.    He  is  not  liable  to  other  servants  for  such  an 
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act,  because  it  is  not  his  act  quoad  them.  How  can  the  things  which 
they  do  for  him  be  considered,  as  between  the  doers  of  them,  to  be 
his  acts?  There  is  no  reason  why  they  should  be.  Viewed  in  this 
way,  there  would  seem  to  be  no  necessity  for  the  phrase  so  often 
used,  as  a  refuge  in  close  cases,  that  the  servant  assumes  the  risks  of 
such  and  such  a  thing.  If  a  man  is  injured  through  the  negligence  of 
another  man,  justice  demands  that  he  obtain  redress  from  that  other 
man,  and  from  no  one  else,  imless  he  can  find  some  one,  who  occupied 
as  to  the  wrongdoer  the  position  of  a  person,  of  whom  it  must  be  said 
that  the  act  of  the  wrongdoer  was  his  act.  The  injured  man  cannot 
find  such  a  person  in  his  own  master,  except  in  a  case  where  the  master 
has  put  the  wrongdoer  into  his  own  place.  Where,  owing  his  servant 
some  special  duty,  he  has  sought  to  perform  it  through  the  wrongdoer, 
his  liability  is,  not  for  the  negligence  of  the  wrongdoer,  but  for  his  own. 
He  owes  to  his  servant  a  special  duty  by  virtue  of  the  relation  existing 
between  them.  Any  plea  on  his  part  that  he  attempted  to  perform  it 
through  a  servant,  who  neglected  to  do  it,  is  immaterial.  It  indeed 
proves  the  charge  that  he  has  not  performed  his  duty.  Performance  of 
one's  duty  cannot  be  proved  by  showing  a  delegation  of  that  duty  to 
some  one  else,  who  has  not  performed  it.  Duty  cannot  be  performe<k 
negligently.  A  negligent  attempt  to  perform  duty  is  no  performance 
at  all. 

If  this  reasoning  is  sound  there  is  nothing  left,  in  stating  the  law  as 
to  masters,  but  to  state  when  a  servant  is  to  be  considered  as  the  alter 
ego  of  the  master,  and  also  what  duties  the  master  is  held  to  owe  to  his 
servants. 

The  recent  act,  which  has  been  styled  the  Employers  Liability  Act 
(Laws  of  1902,  chapter  600,  taking  effect  July  1),  but  which  can  only 
be  considered  as  tentative,  a  mere  step  towards  an  act  which  shall  really 
be  such,  seeks  apparently  to  enlarge  the  master's  liability  to  a  servant 
for  defects  in  his  "ways,  works  and  machinery."  Its  result  is  likely, 
however,  to  narrow  the  liability.  As  it  only  applies  to  cases  where  written 
notice  of  an  accident  is  given  to  the  employer,  and  does  not  change  the 
law  in  case  none  is  given,  the  above  section  is  left  without  a  qualification, 
which  can  only  be  accurately  made  after  construction  by  the  courts.  The 
act  will  be  found  entire  in  chapter  X. 

§  72.  A  servant  is,  as  to  a  fellow  servant,  to  be  considered  as  the 
alter  ego  of  the  master  in  the  following  cases : 

(1)  When  the  master  is  a  corporation,  and  the  duties  which 
such  servant  performs  are  things  which,  when  the  master  is  an 
individual,  are  usually  done  by  himself. 

(2)  When  the  master  invests  the  servant  with  the  general  con- 
trol or  superintendence  of  his  business,  or  of  a  general  depart- 
ment thereof. 

(3)  When  the  master  invests  the  servant  specially  with  au- 
thority to  take  his  place  in  a  particular  matter,  or  to  perform 
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acts,  which  are  in  their  nature  acts  requiring  obedience  by  the 
other  servants  to  his  instructions,  as  instructions  not  emanating 
merely  from  such  servant  as  a  superior  servant,  but  from  the 
master  himself. 

The  foregoing  section  is  put  forth  very  hesitatingly.  No  comprehen- 
sive statement  of  the  rule  of  alter  ego  has  fallen  under  the  author's 
notice.  It  is  easier  to  say  in  a  particular  instance  that  a  servant  was  or 
was  not  acting  in  the  master's  place. 

It  is  often  said  that  a  servant  is  alter  ego,  when  he  is  performing 
master's  duties.  In  the  strict  sense  of  the  word  duty,  that  does  not 
include  all  cases.  See  on  this  subject,  Hankins  v.  A?.  Y.,  Lake  Erie  d 
W,  R,  R.  Co,,  142  N.  Y.  416. 

§  73.  The  rule  as  to  the  liability  of  the  master  to  one  servant  for 
the  negligence  of  another  servant,  who  is  acting  as  his  alter  ego,  only 
extends  to  the  actions  of  such  servant  in  that  capacity. 

§  74.  A  master  owes  to  each  of  his  iservants  the  following  duties: 

(1)  To  promulgate  for  their  guidance  and  protection  ade- 
quate rules  for  the  proper  transaction  of  his  business. 

(2)  To  see  that  his  rules  do  not  fall  into  general  disuse. 

(3)  To  have  minors  and  inexperienced  servants  instructed  as 
to  any  dangers  in  the  work  they  are  employed  to  do,  as  to  which 
they  are  uninformed. 

(4)  To  employ  servants  who  are  competent  to  do  what  they 
are  employed  to  do. 

(5)  To  discharge  a  servant  who  becomes  incompetent. 

(6)  To  employ  a  sufficient  number  of  servants  to  do  his  work 
properly  and  safely. 

(7)  To  see  that  the  place  where  his  servants  are  to  work  is 
reasonably  safe. 

(8)  To  see  that  the  machines,  tools,  or  other  appliances,  which 
he  provides  are  in  good  order  and  reasonably  fit  for  the  work  in 
hand. 

(9)  To  warn  his  servants  of  risks  in  their  work,  which  are  not 
obvious. 

(10)  In  factories  to  provide  fire-escapes. 

For  various  statutory  duties,  see  statutes  cited,  infra. 

§  76.  A  master  must  teach  his  apprentice  the  art  or  mystery  of  the 
trade  or  craft  to  which  the  apprentice  has  been  indentured,  and  pro- 
vide him  with  suitable  board,  lodging,  and  medical  attendance. 
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§  76.  Sailors  must  be  provided  with  such  medical  attendance  as  the 
master  of  the  vessel  can  himself  give^  or  obtain. 

§  77.  A  master  cannot  escape  responsibility  for  the  nonperformance 
of  a  duty  he  owes  to  his  servant,  by  delegating  that  duty  to  a  servant. 

§  78.  The  rule  as  to  nonliability  for  a  contractor's  negligence  ap- 
plies in  favor  of  a  master,  who  has  contracted  with  an  outsider  for 
the  furnishing  of  a  machine,  tool,  or  other  appliance  for  the  use  of 
his  servants. 

It  is  doubtful  whether  the  cases,  as  a  whoie,  go  quite  so  far  as  here 
stated.  Certainly,  Devlin  v.  Smith,  standing  by  itself,  seems  to  warrant 
the  proposition.  Query:  Is  there  any  reason  in  principle  for  a  dis- 
tinction between  delegating  a  master's  duty  to  a  servant  and  delegating 
it  to  a  contractor?    It  would  seem  not. 

§  79.  The  rule  as  to  the  promulgation  of  adequate  rules  does  not 
require  the  master  to  provide  against  every  conceivable  accident  which 
may  happen  to  his  servants. 

§  80.  The  rule  as  to  safe  places,  proper  machinery,  tools,  and  ap- 
pliances does  not  apply  in  favor  of  those  servants  whom  the  master 
employs  to  keep  the  same  in  good  repair. 

§  81.  The  rule  as  to  defective  machines  does  not  require  the  master 
to  discard  machines  of  an  antiquated  pattern  for  new  ones  with  im- 
proved safety  devices,  but  it  does  require  the  master,  when  providing 
a  new  machine  for  his  servant's  use,  to  provide  one  with  such  latest 
improvements  for  the  safety  of  those  who  use  it  as  are  in  general  use. 

It  cannot  be  considered  as  settled  whether  a  master  is  bound  to  apply 
new  safety  devices  upon  old  machines. 

If  a  machine  were  antiquated,  and  very  dangerous,  and  the  new  device 
were  simple,  easily  applied,  and  inexpensive,  it  would  probably  be  held 
that  a  proper  regard  for  the  safety  of  a  fellow-man  would  require  it  to  be 
applied. 

§  82.  A  servant  who  waives  the  performance  by  his  master  of  a 
duty  which  the  latter  owes  to  him,  cannot  afterward  hold  the  master 
liable  for  the  consequences  of  its  nonperformance. 

§  83.  The  master  is  not  an  insurer  as  to  the  due  performance  of 
his  duties  to  his  servants. 

§  84.  Notice  to  the  master,  express  or  constructive,  of  a  necessity 
to  promulgate  a  new  rule,  or  to  discharge  a  servant  who  has  become 
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incompetent^  or  to  repair  his  premises^  machines^  tools,  or  appliances^ 
is  an  element  of  liability  on  his  part  for  a  breach  of  such  duties. 

Collected  from  the  Following  Statutes  and  Dedsiona,  Grouped  Under  these 

Headings: 

Statutes,  217.  Master's  duties  —  Continued, 
Respondeat  superior,  224.  As  to  safe  place,  371. 

Scope  of  employment,  250.  As  to  machines,  399. 

Contractors,  etc.,  266.  As  to  vehicles,  408. 

Coservants.  As  to  loading  vehicles,  415. 

Liability  for,  280.  As  to  managem.  of  vehicles,  417. 

Who  are.  294.  As  to  tools  and  appliances,  420. 

Concurring  negligence  of,  313.  As  to  safety  appliances,  440. 

Transportation  of,  316.  As  to  fire-escapes,  449. 

Serv.  of  different  masters,  318.  Minors,  451. 

Detailing  servants,  332.  Warning  servants,  457. 

Master's  duties.  Delegation  of  master's  duty,  460. 

As  to  rules,  333.  Vigilance  of  master,  466. 

As  to  seeing  rules  obeyed,  350.  Waiver  by  servant,  467. 

As  to  competent  serv.,  357.  Notice  under  Liability  Act,  468. 

As  to  suffic.  no.  of  eerv.a  366.  Inspection,  468a. 

Statutes.^ 

217.  As  to  statutory  duties  of  masters  to  apprentices.  {Dom.  ReL 
Law,  Laws  of  1896,  chap.  272.) 

218.  Persons  engaged  in  providing  amusements  must  not  employ 
children  under  the  age  of  sixteen  **  in  any  practice,  exhibition  or  place 
dangerous  or  injurious  to  the  life,  limb,  health,  or  morals  of  the 
child."    (Laws  of  1876,  chap.  122;  Penal  Code,  §  292.) 

If  the  case  were  to  arise,  it  would  probably  be  held  that  Rickey  v. 
Taafe  does  not  prevent  this  section  of  the  Penal  Code  from  applying 
where  a  master  employs,  to  tend  a  dangerous  machine,  a  child  so  young 
as  to  make  the  mere  fact  of  such  employment  a  highly  improper  thing 
for  the  master  to  do. 

219.  As  the  excise  law,  forbidding  the  employment  and  retention 
of  intemperate  servants  in  certain  capacities,  in  all  probability  does 
not  impose  any  additional  liability  upon  an  employer  civiliter,  only  a 
reference  need  be  made.  {Laws  of  1867,  chap.  628,  §  31;  Laws  of 
1892,  chap.  401.) 

220.  Employers  are  required  by  statute  to  do  various  things  for  the 
safety  and  welfare  of  their  employees,  such  as  guarding  machinery, 
furnishing  seats  for  female  employees,  limiting  hours  of  labor,  whidi 

APPELLATE  DIVISION. 

1  For  cases  in  App.  Div.  involving  l  ence  to  duties  of  master,  see  Statu- 
construction  of  Labor  Law,  in  refer- 1  tory  Duties,  chap.  X. 
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provisions  being  subject  to  yearly  change  by  the  Legislature  need  not 
be  enumerated  here.  {Labor  Law,  Laws  of  1897,  chap.  415,  and 
amendments;  see  also  Penal  Code.) 

221.  It  was  not  the  intention  of  the  Legislature  to  require  every 
piece  of  machinery  in  a  factory  to  be  covered  or  guarded  without  re- 
gard to  the  question  of  its  being  dangerous.  {Olens  Falls  Port.  Cem. 
Co.  V.  Travelers  Ins.  Co.,  162  N.  Y.  399.) 

222.  There  is  an  interesting  "  act  for  the  moral  protection  of  mes- 
senger boys,"  which  may  possibly  give  some  right  of  action  for  dam- 
ages.    {Laws  of  1887,  chap.  532.) 

223.  Under  a  recent  act  the  same  right  of  compensation  for  an 
injury  by  reason  of  defects  in  the  employer's  "ways,  works,  and 
machinery,'"'  due  to  the  negligence  of  the  latter,  or  of  a  person  charged 
with  supervision  thereof,  is  given  to  the  employee  under  certain  con- 
ditions, as  he  would  have  if  he  were  not  an  employee.  {Laws  of  1902> 
chap.  600.    The  act  is  given  in  full  at  the  end  of  this  Code.) 

See  chap.  X,  sub  nom.  Statutory  Duties. 

Bespondeat  superior.^ 

224.  A  corporation  is  not  responsible  for  a  willful  trespass  com- 
mitted by  its  president  or  other  agent  by  means  of  its  property  which 
is  in  his  charge,  but  which  it  has  not  authorized  to  be  so  used. 
{Vanderbilt  v.  Richmond  Turnpike  Co.,  2  N.  Y.  479.) 

225.  The  commissioners  of  emigration  are  not  the  superiors  of  per- 
sons licensed  by  them  to  transport  emigrants'  baggage.  {Murphy  v. 
Com.  of  Emig.,  28  N.  Y.  134.) 

226.  A  master  is  not  liable  for  a  false  arrest  of  a  person  instigated 
by  his  servant  without  his  authority,  express  or  implied.  {Mali  v. 
Lord,  39  N.  Y.  381.    See  also  Art.  II,  sub  nom.  Arrests.) 

227.  Where  a  servant,  while  aiding  his  master  to  resist  an  entry  of 
a  person  on  the  master's  land,  kills  him,  the  master  is  not  liable  under 
the  Death  Act,  if  the  servant  deliberately  intended  to  kill  him. 
{Fraser  v.  Freeman,  43  N.  Y.  666.) 

228.  A  trustee  for  bondholders  under  a  railroad  mortgage  who  has 
bid  in  the  road  on  foreclosure,  and  is  operating  it  for  their  benefit, 
is  to  be  regarded  as  a  common  carrier  of  the  goods  shipped  over  it. 
{Rogers  v.  Wheeler,  43  N.  Y.  598.) 

229.  A  charterer  of  a  vessel  does  not  become  the  superior  of  her 
pilot,  by  virtue  simply  of  a  chartering  by  his  agent  under  a  special 
authori^  to  charter  her  on  the  best  terms  he  can,  which  terms  in- 
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elude  paying  the  pilot  {Martin  v.  Famsworth,  49  N.  Y.  555.  See 
also  Art,  V,  Misc,  Defts.,  sub  nom.  Charterers,  Owners  of  Vessels, 
Agents;  also  Tit.  Ill  of  chap.  Ill,  Imput.  Neg.) 

230.  The  law  of  the  road  in  the  Revised  Statutes,  making  owners 
of  vehicles  for  transportation  of  persons  on  public  highways  liable  for 
all  damages  occasioned  by  the  willful  act  of  their  drivers,  does  not 
apply  to  owners  of  street  cars  running  on  tracks.  (Whittaker  v. 
Eighth  Ave.  R.  R.  Co.,  61  N.  Y.  295.) 

231.  A  corporation  whose  property  and  franchises  have  passed  into 
the  possession  of  an  assignee  by  virtue  of  hostile  legal  proceedings,  is 
not  the  superior  of  the  persons  engaged  in  canying  on  the  business. 
(Metz  V.  Buff.,  Corry  &  P.  R.  R.  Co.,  68  N.  Y.  61.) 

232.  Assignees  and  receivers  of  railroad  companies  are  not  person- 
ally responsible  for  the  damages  resulting  from  the  negligence  of 
subordinates  operating  the  road.  (Cardot  v.  Barney,  63  N.  Y.  281. 
See  also  Art.  V,  Misc.  Defts.,  sub  nom.  Receivers.) 

233.  A  corporation  is  responsible  for  the  damages  sustained  by  a 
holder  of  spurious  stock,  apparently  valid,  but  obtaining  that  appear- 
ance only  through  the  fraud  of  one  officer  and  the  negligence  of 
another.  (Titus  v.  President,  etc.,  Great  West.  Turnpike  Road,  61 
N.  Y.  237.) 

234.  The  master  of  a  ship  is  the  superior  of  all  persons  in  the  service 
of  the  ship.  (Ryall  v.  Kennedy,  67  N.  Y.  379.  Erroneously  reported 
as  Kennedy  v.  Ryall.) 

236.  As  to  passengers,  a  railroad  company  is  the  superior  of  porters 
of  parlor  cars  of  other  companies.  (Thorpe  v.  N.  Y.  C.  R.  R.  Co.,  76 
N.  Y.  402.) 

236.  One  who  takes  an  assignment  of  the  money  to  grow  due  on  a 
contract  for  work,  and  then  does  the  various  things  which  a  person 
would  do  to  carry  the  contract  out,  stands  in  the  relation  of  master 
to  the  men  doing  the  work.    (Manning  v.  Hogan,  78  N.  Y.  615.) 

237.  If  a  railroad  is  leased  without  legislative  authority,  the  cor- 
poration making  the  lease  is  to  be  regarded  as  the  superior  of  those 
operating  the  road.  (Abbott  v.  Johnstown  0.  &  K.  Horse  R.  Co.,  80 
N.  Y.  27.) 

238.  The  fact  that  a  person,  who  operates  a  railroad  as  a  lessee 
under  a  lease,  is  a  receiver  of  a  connecting  railroad,  and  entered  into 
the  lease  as  such  receiver  under  permission  of  the  court,  does  not 
relieve  him  from  personal  responsibility  as  the  lessee  of  such  road. 
(Kain  v.  Smith,  80  N.  Y.  458.) 

239.  A  person  who  lets  his  lands  on  shares  agreeing  to  pay  the 
tenant  "a  specified  sum  per  acre  for  clearing  so  much  of  the  land  as 
the  tenant  should  choose  to  clear,  is  not  answerable  for  the  damages 
sustained  by  a  neighbor  from  a  fire  negligently  kindled  by  the  tenant 
in  clearing  the  land.  (Ferguson  v.  Hubbell,  97  N.  Y.  507.  See  also 
Marsh  v.  Hand,  120  N.  Y.  316;  Art.  IV,  sub  nom.  Lessors.) 

240.  The  owner  of  a  boiler  bought  from  its  makers  under  guaranty 
owes  no  duty  to  the  servants  of  the  latter,  who  are  sent  to  repair  it, 
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beyond  that  of  notifying  them  of  any  defects  which  have  come  or 
ought  to  have  come  to  his  knowledge.  {Olive  v.  Whitney  Marble  Co,, 
103  N.  Y.  292.) 

241.  Unless  there  has  been  such  a  demise  of  a  vessel  as  to  take  from 
her  owners  all  control  of  her,  they  are  liable  for  the  damages  sus- 
tained by  a  seaman  in  consequence  of  the  neglect  of  the  master  to 
furnish  proper  medical  care.     {Scarff  v.  Metcalf,  107  N.  Y.  211.) 

242.  The  owner  of  a  vessel  is  not  liable  in  damages  for  willful 
assault  upon  a  seaman  by  the  master  on  the  high  seas.  (Odbrielson  v. 
Way  dell,  135  N.  Y.  1.) 

243.  Janitors  of  apartment-houses  are  agents  of  the  landlords,  not 
of  the  tenants,  as  to  the  duty  of  opening  and  closing  coal-holes  when 
tenants*  coal  is  being  delivered.  (Jennings  v.  Van  Schaick,  108  N". 
Y.  530.) 

244.  The  fact  that  a  person  is  to  be  benefited  by  the  performance 
of  a  contract  between  two  other  persons,  by  reason  whereof  he  in- 
terests himself  to  send  a  person  appl3ring  for  work  to  one  of  the  parties 
to  the  contract,  does  not  make  him  responsible  for  the  way  in  which 
the  work  is  done.     {Kelly  v.  Doody,  116  N.  Y.  575.) 

245.  A  vendor  of  fireworks,  who  sends  with  them  persons  to  take 
charge  of  the  display  under  the  purchaser's  instructions,  is  not  answer- 
able for  their  negligence  in  setting  them  oflE.  {Wylie  v.  Palmer,  137 
N.  Y.  248.) 

246.  An  owner  of  a  telegraph  pole,  who  licenses  another  person  to 
use  one  of  its  cross-arms  with  their  accompanying  pins,  is  not  re- 
sponsible for  a  negligent  use  thereof  by  the  licensee.  {Quill  v. 
Empire  State  Tel,  &  Tel,  Co,,  159  N.  Y.  1.) 

247.  In  the  supervision  of  the  erection  of  a  building  under  contract, 
according  to  the  plans  of  an  architect,  the  latter  is  not  the  agent  of 
the  owner  as  to  persons  who  are  injured  by  reason  of  the  contractor's 
departure  from  the  plans.     {Burke  v.  Ireland,  166  ST.  Y.  305.) 

248.  A  business  corporation  which  holds  itself  out  to  the  public 
as  having  a  dental  establishment,  is  responsible  for  the  damages  re- 
sulting from  the  malpractice  of  one  of  the  dentists  therein  employed, 
even  though  as  matter  of  fact  such  dental  establishment  is  not  owned 
by  it,  and  such  negligent  dentist  is  not  its  agent.  {Hannon  v.  Sieg el- 
Cooper  Co,,  167  N.  Y.  244.) 

249.  A  person,  who  hires  a  wagon  and  horses  and  driver  by  the 
week  for  the  delivery  of  his  goods,  as  the  exigencies  of  his  business 
requires,  is  answerable  for  the  driver's  negligence  while  engaged  in 
such  delivery.     {Howard  v.  Ludwig,  171  N.  Y.  507.) 

See  titles  I,  II,  III,  and  the  other  articles  of  this  title,  especially 
art.  V,  Misc.  Defts.,  also  chap.  Ill,  V  and  X ;  also  Scope  of  Employ- 
ment, infra.  Examples  will  be  found  in  all  these  places  where  per- 
sons in  special  circumstances  have  been  held  answerable  or  not  an* 
swerable  for  the  acts  of  others. 
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Scope  of  employment.^ 

The  subject,  scope  of  employment,  is  so  closely  connected  with  re- 
spondeat superior,  that  most  of  the  cases  in  the  one,  fall  under  the  other. 
There  are,  however,  some  that  may  be  more  easily  classified  under  the 
one  than  the  other,  although  the  dividing  line  is  that  of  a  shadow. 

250.  If  it  is  part  of  a  servant's  duty  to  have  an  oversight  of  his 
master's  properly  during  hours  belonging  to  himself,  adjusting  what 
may  be  amiss,  his  master  is  responsible  for  the  servant's  negligent  use 
of  such  property  for  his  own  purposes  in  his  own  time.  {Chapman  v. 
N.  r.  Cent  R.  R.  Co,,  33  N.  Y.  369.) 

251.  A  servant,  who  speeds  his  master's  departing  guest  by  kicking 
her  off  his  vehicle,  is  not  acting  within  the  scope  of  his  employment. , 
(Isaacs  V.  Third  Avenue  R.  R.  Co.,  47  N.  Y.  122,  soon  overruled.) 

252.  The  words  "  with  great  force  and  violence  "  do  not  import  that 
an  act  found  to  be  negligent  was  willful.  {Metcalf  v.  Baker,  57  KT. 
Y.  662.) 

253.  A  street  car  company  is  responsible  for  the  act  of  a  conductor 
in  throwing  off  from  the  platform  of  a  car  a  person,  who  in  crossing 
the  street  passes  over  the  platform  because  it  is  obstructing  the 
crossing.     (Shea  v.  Sixth  Ave.  R.  R.  Co.,  62  N.  Y.  180.) 

254.  That  an  injury  is  due  to  a  servant's  disregard  of  his  master's 
instructions  as  to  the  manner  of  doing  his  work  is  no  ground  for  re- 
lieving the  master  from  liability  for  damages  resulting  from  his 
negligently  doing  the  work.     (Cosgrove  v.  Ogden,  49  N.  Y.  255.) 

255.  Where  a  carman  has  general  authority  to  receive  and  cart  goods 
consigned  to  another  person,  the  latter  is  responsible  for  his  neg- 
ligence in  caring  for  them.     (Purcell  v.  Jay  cox,  59  N.  Y.  288.) 

256.  It  is  within  the  scope  of  any  servant's  employment  to  see  that 
his  master's  property  is  not  stolen,  even  though  the  master  employs 
a  watchman  specially  for  that  purpose.  (Courtney  v.  Baker,  60  N. 
Y.  1.) 

257.  The  fact  that  the  servant  joins  malice  with  obedience,  does 
not  excuse  the  master  from  responsibility  for  his  manner  of  carrying 
out  his  master's  orders.  (Rounds  v.  Del.,  L.  &  W.  R.  R.  Co.,  64  N. 
Y.  129.) 

258.  The  fact  that  a  carrier's  servant,  having  authority  to  remove 
trespassers  from  its  trains,  removes  a  trespasser  in  an  illegal  manner, 
does  not  exonerate  the  carrier  from  liability  for  the  damages  occa- 
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Bioned  thereby.    {Hoffman  v.  N.  Y.  C.  &  H,  R.  R,  R,  Co.,  87  N.  Y. 
25.) 

259.  A  master  is  responsible  for  a  willful  injury  inflicted  by  a 
servant,  when  it  is  done  in  a  heat  of  passion  to  further  the  master's 
business.    (Cohen  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  69  N.  Y.  170.) 

260.  The  fact  that  a  person  is  being  carried  free  without  the  knowl- 
edge of  the  master,  does  not  as  to  third  persons  operate  to  make  the 
action  of  the  servant  in  transferring  such  free  passenger  from  a  ferry- 
boat to  another  boat  during  a  trip,  one  which  is  not  within  the  scope 
of  his  employment.     {Quinn  v.  Power,  87  N.  Y.  535.) 

261.  In  putting  off  from  its  conveyances  persons  stealing  rides,  a 
carrier's  servants  are  within  the  scope  of  emplojrment  even  when  need- 

-lessly  threatening  bodily  injury.     (Ansteth  v.  Buffalo  Ry.  Co.,  145 
N.  Y.  210.) 

262.  The  fact  that  unnecessary  bodily  violence  upon  a  trespasser  is 
not  actually  committed  by  an  ejecting  servant  until  after  the  tres- 
passer is  off  the  master's  premises  is  not  suflBcient  to  free  the  master 
from  responsibility  for  it,  if  the  attempt  to  commit  it  was  begun 
while  the  trespasser  was  on  the  premises.  (Oirvin  v.  N.  Y.  Cent 
&  H.  R.  R.  R.  Co.,  166  N.  Y.  289.) 

263.  The  master  is  responsible  for  the  negligence  of  his  servants  in 
doing  his  work  in  disobedience  as  well  as  in  obedience  of  his  in- 
structions.    {Keep  V.  Walsh,  164  N.  Y.  604.) 

264.  Same  rule  as  in  Keep  v.  Walsh,  164  N.  Y.  604.  {Riegler  v. 
Tribune  Assn.,  167  N.  Y.  542.) 

See  Resp.  Super.,  supra. 

See  also  Cutting  v.  Marlor,  78  X.  Y.  454,  title  V,  suh  nom.  Banlvs. 

See  also  Ochsenbein  v.  Shapley,  85  N.  Y.  214. 

Contractors  and  their  senrantt.^ 

265.  Where  a  person  contracts  with  another  to  do  a  lawful  thing, 
retaining  no  supervision  or  control  over  the  manner  of  carrying  out 
the  contract,  he  is  not  liable  for  the  negligence  of  the  contractor  in 
doing  such  thing.     (BlaJce  v.  Ferris,  5  N.  Y.  48.) 

266.  Where  a  person  contracting  for  an  act  which  will  obstruct  a 
sidewalk,  omits  to  obtain  permission  to  do  so,  the  fact  that  an  injury 
resulting  from  such  obstruction  occurred  through  the  act  of  the  con- 
tractor does  not  shield  him  from  liability  therefor.  {Congreve  v. 
Smith,  18  N.  Y.  79.) 

267.  Where  an  excavation  in  a  highway  is  dug  without  license  from 
the  proper  authorities,  the  fact  that  it  was  dug  by  a  contractor  does 
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not  shield  the  person  for  whom  it  was  dug  from  liability  for  damages 
resulting  from  it.     {Creed  v.  Hartmann,  29  N.  Y.  591.) 

268.  He  who  furnishes  a  structure  to  a  contractor  for  use  on  his 
own  premises,  owes  a  duty  to  the  contractor's  employees  who  are  to 
use  it,  to  have  it  properly  constructed.  (Coughtry  v.  Globe  Woollen 
Co.,  56  N.  Y.  124.) 

269.  The  rule  that  a  contractor's  servants  are  tO  be  considered  as 
the  servants  of  the  other  party  to  the  contract  only  as  to  illegal  acts, 
which  must  be  done  to  carry  out  the  contract,  applies  to  the  case  of  a 
railroad  company  constructing  its  road  by  contract.  {McCafferty  v. 
Spuyten  Duyvel  &  P.  M,  R,  R.  Co,,  61  N.  Y.  178.) 

270.  A  clause  in  a  contract  for  the  erection  of  a  building,  providing 
that  it  shall  be  done  to  the  satisfaction  and  under  the  direction  of  an 
architect,  does  not  take  from  the  contractor  the  control  and  direction 
of  the  work.     (Slater  v.  Mersereau,  64  N.  Y.  138.) 

271.  Owners  of  logs,  floated  down  a  river  under  contract,  are  not 
responsible  for  the  damages  occurring  through  the  contractcor^S  neg- 
ligence.    {Town  of  Pierrepont  v.  Loveless,  72  X.  Y.  211.) 

272.  The  fact  that  an  owner  of  property,  on  which  building  opera- 
tions are  being  carried  on  by  contractors,  employs  an  agent  to  overlook 
their  work  and  give  them  instructions,  does  not  operate  io  make  the 
owner  liable  for  damages  resulting  from  the  negligence  of  the  con- 
tractors in  the  absence  of  evidence  showing  that  such  injury  was  the 
result  of  the  instructions.     {Morton  v.  Thurber,  85  N.  Y.  550.) 

273.  Where  a  person  contracts  to  furnish  to  another  an  appliance 
to  be  used  by  the  latter's  servant,  he  owes  a  duty  to  the  latter  to  see 
that  it  is  safe  for  such  use.  {Devlin  v.  Smith,  89  N.  Y.  470.  See 
also  King  v.  N.  Y.  C.  &  U.  R,  R.  R.  Co.,  GG  id.  181.) 

274.  A  person  who  employs  a  contractor  to  do  a  work  not  in  its 
nature  a  nuisance,  but  which  becomes  so  by  reason  of  the  manner  in 
which  the  contractor  has  performed  it,  becomes  responsible  for  the 
nuisance,  if  he  accepts  the  work  in  that  condition.  {Vogel  v.  The 
Mayor,  92  N.  Y.  10.) 

275.  Mechanics,  employed  to  do  repairs  in  their  own  way,  by  their 
own  servants,  and  without  stipulated  price  for  their  work,  are  to  be 
considered  as  contractors  for  whose  negligence  in  carrying  out  a  law- 
ful contract  the  other  party  is  not  responsible.  {Hexamer  v.  Webb, 
101  N.  Y.  377.) 

276.  The  rule  as  to  the  nonliability  of  an  owner  of  premises  for  a 
contractor's  negligence  in  performing  a  contract  in  regard  to  them, 
applies  to  the  case  of  the  negligent  taking  down  of  a  wall,  which  was 
safe  enough  as  it  stood,  and  would  not  necessarily  have  fallen  if  taken 
down  properly.     {Engel  v.  Eureka  Club,  137  N.  Y.  100.) 

277.  As  to  admissibility  of  agreement  with  contractor  under  general 
denial,  see  chap.  VII,  Evidence.    {Roemer  v.  Striker,  142  N.  Y.  134.) 

278.  Contractor  not  liable  for  subcontractor's  negligence  in  blast- 
ing.    {French  v.  Vix,  143  N.  Y.  90.) 

279.  An  owner  of  land  on  which  a  building  is  being  erected  by  con- 
tractor whose  contract  binds  him  to  build  it  according  to  the  plans 
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of  a  competent  architect,  is  not  responsible  for  the  damages  resulting 
to  one  of  the  workmen  from  the  contractor's  failure  to  follow  the 
plans.     (Burke  v.  Ireland,  166  N.  Y.  305.) 

See  also  tit.  II,  Pub.  Contr.;  also  art.  V  of  tit.  IV,  Misc.  Deft., 
sub  nom.  Contractors ;  also  Deming  v.  Term,  By,,  169  N.  Y.  1. 

Coservants. 

Liability  to  Servant  for  Acts  of  Fellow-Servant.** 

280.  A  master,  not  at  fault  himself,  is  not  responsible  for  an  in- 
jury to  one  servant  through  the  negligence  of  a  coservant.  (Coon  v. 
Syracuse  &  Utica  B.  B.  Co.,  5  N.  Y.  492.) 

281.  The  master  is  not  liable  to  one  servant  for  the  damages  result- 
ing to  him  from  another  servant's  disregard  of  prudence  in  carrying 
out  the  master's  regulations.  {Wright  v.  N.  Y.  Central  B.  B,  Co.,  25 
K  Y.  562.) 

282.  The  master  is  liable  for  negligence  of  a  train-starter  in  send- 
ing out  a  train  with  an  insufficient  crew.  {FliJce  v.  Boston  &  Albany 
B.  B.  Co.,  53  N".  Y.  549.    But  see  next  two  subdivisions.) 

283.  A  railroad  company  is  not  answerable  to  its  servants  for  the 
damages  resulting  to  them  from  the  negligent  starting  of  its  trains 
from  its  depot  only  a  few  minutes  apart,  in  the  absence  of  proof  that 
it  has  failed  to  adopt  proper  rules  on  ttie  subject.  (Bose  v.  Boston 
&  Albany  B.  B.  Co.,  58  N.  Y.  217.) 

284.  Negligence  in  sending  out  a  train  to  follow  too  quickly  after 
another  train  cannot  be  predicated  from  the  mere  fact  of  collision, 
and  in  the  absence  of  evidence  as  to  how  much  time  elapsed  between 
their  departures.  {Booth  v.  Boston  &  Albany  B.  B.  Co.,  67  N.  Y. 
593.) 

285.  The  negligence,  if  any,  in  failing  to  station  a  brakeman  at 
the  rear  of  that  portion  of  a  train  which  is  being  removed  from  an- 
other portion  left  standing  for  repair,  is  that  of  a  coservant.  {Beset 
V.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  70  N.  Y.  171.) 

286.  The  negligence  of  a  brakeman  in  failing  to  be  at  his  post  upon 
freight  cars  when  being  shunted  is  not  the  negligence  of  the  company. 
{Potter  V.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  136  IST.  Y.  77.) 

287.  When  the  master  has  employed  enough  men  for  his  work  and 
put  them  under  a  superintendent's  orders,  he  is  not  bound  to  see  that 
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the  superintendent  details  a  sufficient  number  of  them  for  particular 
parts  of  the  work.     (Hussey  v.  Coger,  112  N.  Y.  614.) 

288.  The  fact  that  a  vicious  animal  has  been  enabled  to  inflict  an 
injury  on  a  servant  through  the  negligence  of  a  coservant,  is  no  de- 
fense to  the  master.     (Muller  v.  McKesson,  73  N.  Y.  195.) 

289.  Where  by  reason  of  the  master's  defective  appliance,  a  servant 
is  imable  to  extricate  himself  from  a  perilous  place,  and  sustains  an 
injury,  the  fact  that  he  was  placed  in  peril  through  the  negligence  of 
a  coservant  does  not  operate  to  excuse  the  master.  {Lilly  v.  N.  Y.  C. 
&  H.  R,  R.  R.  Co.,  107  N.  Y.  566.) 

290.  Where  an  injury  happens  to  a  servant  through  the  carelessness 
of  a  coservant  in  managing  an  elevator,  the  fact  that  it  has  no  safety 
clutches  which,  if  on  it,  would  have  arrested  its  fall  and  prevented 
the  injury,  does  not  operate  to  make  the  master  liable.  (Stringham 
V.  Hilton,  111  N.  Y.  188.) 

291.  The  master  is  not  liable  for  damages  sustained  by  one  servant 
from  the  negligence  of  a  coservant  in  constructing  a  scaffold  for  their 
use  in  prosecuting  the  work.  (Judson  v.  Village  of  Olean,  116  N. 
Y.  655.) 

292.  When  trains  are  being  run  under  telegraphic  orders  emanating 
from  the  master's  headquarters,  it  is  part  of  the  master's  duty  to  see 
that  the  orders  thus  given  will  properly  protect  the  servants  who  obey 
them.  {Hankins  v.  New  York,  Lake  Erie  &  W,  R.  R.  Co.,  142  N.  Y. 
416.    See  Slater  case,  infra.) 

293.  Negligence  of  a  servant  in  failing  to  ask  for  instructions  in  a 
matter  within  his  discretion,  or  in  using  his  own  judgment  instead 
of  asking  for  instructions  is  not  the  negligence  of  the  master. 
^Wooden  v.  Western  New  York  &  Penn.  R.  R.  Co.,  147  N.  Y.  508.) 

Who  ake  Coservants,  and  Who  Alter  Ego  of  Master.® 

294.  Servants  of  unequal  grade,  engaged  in  a  common  undertaking 
for  master,  are  fellow-servants.  (Sherman  v.  Rochester  &  Syracuse 
R.  R.  Co.,  17  N.  Y.  153.) 
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295.  The  fact  that  the  injured  servant  is  under  the  orders  of  the 
one  by  whose  negligence  he  is  injured  does  not  take  the  case  out  of 
the  rule  as  to  the  master's  nonliability  to  one  servant  for  the  negli- 
gence of  a  coservant.  {Sherman  v.  Rochester  &  Syracuse  B.  R.  Co., 
17  N.  Y.  153.) 

296.  A  servant  engaged  in  constructing  a  new  track,  and  one  en- 
gaged in  running  a  train  on  it,  are  coservants  within  the  rule  as  to 
nonliability  of  master  to  one  servant  for  damages  occasioned  through 
the  negligence  of  another.  {Boldt  v.  N.  Y.  Cent.  R.  R.  Co.,  18  N.  Y. 
432.) 

297.  A  person  who  boards  another's  horses  under  a  contract  with 
their  owner  is  not  a  fellow-servant  of  another  who  is  employed  by  the 
owner  to  take  care  of  them.  {Stone  v.  Western  Transp.  Co.,  38  N.  Y. 
240.) 

298.  The  fact  that  a  person  taking  care  of  horses  for  their  owner  is 
boarded  under  contract  with  their  owner  by  a  person  who,  under  the 
same  contract,  boards  the  horses,  does  not  make  him  the  servant  of 
the  latter  person.     {Stone  v.  Western  Transp.  Co.,  38  N.  Y.  240.) 

299.  The  general  business  manager  of  an  employer,  to  whom  is 
confided  the  care  of  the  business  in  the  employer's  absence,  is  to  be 
regarded  as  Iei  fellow-servant  with  other  employees  as  to  those  acts  of 
service  which  do  not  come  within  the  scope  of  his  duties  as  general 
manager.     {Crispin  v.  Babbitt,  81  N.  Y.  516.) 

300.  A  yardmaster  of  a  railroad  and  an  employee  engaged  imder 
his  directions  in  moving  a  broken  car  to  the  repair  shop,  are  fellow- 
servants.     {McCosker  v.  Long  Island  R.  R.  Co.,  84  N.  Y.  77.) 

301.  A  foreman  is  a  coservant.  {Newbauer  v.  N.  Y.,  Lake  Erie  & 
W.  R.  R.  Co.,  101  N.  Y.  607.) 

302.  Where  the  master  has  employed  a  sufficient  number  of  servants 
for  an  undertaking,  and  placed  them  under  a  superintendent's  orders, 
the  negligence  of  the  latter  in  detailing  an  insufficient  number  of 
men  to  do  a  particular  thing  in  the  general  undertaking  is  the  negli- 
gence of  a  coservant  and  not  that  of  the  master.  {Hussey  v.  Coger, 
112  N.  Y.  614.) 

303.  A  person  in  charge  of  a  drum  on  a  dock,  the  use  of  which 
with  such  person  to  manage  it  is  let  by  the  dockowner  to  a  stevedore 
for  the  loading  of  a  vessel  at  the  dock  under  contract  with  her  master, 
is  not  a  fellow-servant  of  the  servants  of  the  stevedore.  {Sanford  v. 
Standard  Oil  Co.,  118  N.  Y.  571.) 

304.  The  negligence  of  a  foreman  of  a  quarry  in  superintending  the 
operations  of  blasting  in  it,  whereby  a  servant  is  injured,  is  the  n^* 
ligence  of  a  fellow-servant,  not  of  the  master. 

Or, 

305.  An  owner  of  a  quarry,  having  furnished  a  safe  place  to  work 
in  and  proper  appliances  for  blasting  and  a  competent  foreman,  owes 
no  duty  to  his  servants  to  see  that  his  foreman  carefully  superintends 
the  operations  of  blasting.     {Cullen  v.  Norton,  126  N.  Y.  1.) 

306.  A  train  despatcher,  in  giving  telegraphic  orders  for  the  move- 
ment of  trains,  is  the  alter  ego  of  the  master,  and  his  negUgenoe  in 
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giving  such  orders  is  that  of  the  master.     (Hankins  v.  N.  Y.,  Lake 
Ene  &  W.  B.  B.  Co.,  142  N.  Y.  416.) 

307.  A  foreman  of  a  repair  gang,  who  is  not  charged  by  the  master 
with  the  duty  of  furnishing  to  the  men  imder  him  materials  for  their 
repairs,  does  not  represent  the  master  in  directing  a  repairer  to  get 
the  needed  material,  and  a  direction  to  get  it  in  a  dangerous  place  or 
manner  cannot  be  treated  as  an  order  of  the  master,  which  entitled 
the  servant  to  be  protected  by  him  while  getting  it.  (Keenan  v.  N.  Y., 
Lake  Ene  &  17.  B,  B.  Co.,  145  N.  Y.  190.) 

308.  If  an  emergency  arises  which  warrants  an  employee  to  engage 
outside  assistance,  any  negligence  of  his  in  placing  a  young  boy  in  an 
unsafe  position  while  so  assisting  is  the  negligence  of  the  employer. 
{Marks  v.  Bochester  By.  Co.,  146  N.  Y.  181.) 

309.  Any  negligence  of  an  officer  of  a  ship  in  not  seeing  a  port 
properly  closed  at  night  is,  as  to  those  employed  on  board,  the  negli- 
gence of  a  coservant.     {Oeoghan  v.  Atlas  S.  S.  Co.,  146  N".  Y.  369.) 

310.  The  negligent  starting  of  a  passenger  train  while  under  in- 
spection during  a  stop  at  a  station  where  inspection  is  regularly  made, 
by  which  negligent  starting  an  inspecting  employee  is  injured,  is  the 
negligence  of  a  coservant.    {Warn  v.  N.  Y.  Cent,  etc.,  157  N".  Y.  109.) 

311.  Under  a  rule  that  trainmen  as  well  as  special  inspectors  must 
iQspect  cars,  the  trainmen  as  to  each  other  occupy  the  position  of  in- 
spectors, whose  negligence  in  making  an  inspection  is  that  of  the 
master  and  not  of  a  coservant.  {Eaton  v.  N.  Y.  Cent,  &  E.  B.  B.  B. 
Co.,  163  N.  Y.  391.) 

312.  The  question  as  to  whether  a  servant,  who  is  detailed  by  one 
master  to  work  for  another,  is  a  coservant  of  the  servants  of  either, 
is  one  which  cannot  be  considered  as  settled  in  view  of  recent  de- 
cisions.    (See  Detailing  servants  to  other  masters,  infra.) 

CoNcuBRiNG  Negligence  of  Coservant.'' 

313.  The  fact  that  negligence  of  a  coservant  co-operated  with  that 
of  the  master  in  causing  an  injury  to  a  servant,  does  not  excuse  the 
master.     {Cone  v.  Del,  Lack.  &  F.  B.  B.  Co.,  81  N.  Y.  206.) 

314.  A  master^s  own  negligence  is  not  excused  by  the  concurring 
negligence  of  a  coservant.  {Ellis  v.  iV.  Y.,  Lake  Erie  &  W.B.B. 
Co.,  95  N.  Y.  546.) 

See  also  Oalvin  v.  The  Mayor,  112  N.  Y.  223. 

315.  Eule  in  Cone  case,  81  IST.  Y.  206,  and  Ellis,  95  N.  Y.  546,  ae 
to  concurring  negligence  of  coservant  applied.  {Coppins  v.  N.  Y.  C. 
&  Hudson  B.  B.  B.  Co.,  122  IST.  Y.  557.) 
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Transportation  of.® 

316.  Where  a  servant,  who  is  carried  by  his  master  to  and  from  his 
work  without  charge,  is  by  the  terms  of  the  agreement  to  render  ser- 
vice in  the  management  of  the  conveyance,  he  is  a  coservant  with 
all  the  others  so  engaged.    (Russell  v.  U,  R.  R.  R.  Co,,  17  N.  Y.  134.) 

317.  Where  the  contract  between  master  and  servant  includes  the 
free  transportation  by  the  master  of  the  servant  to  and  from  his  work, 
the  master  is  not  answerable  to  such  servant  for  damages  resulting 
from  the  negligence  of  other  servants  in  so  transporting  him.  {Viclc 
V.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  95  N.  Y.  267.) 

Servants  of  dilFerent  masters.^ 

318.  Where  a  person  is  injured  by  the  negligent  act  of  defendant's 
servant,  it  is  inmiaterial  that  the  latter  was  acting  pursuant  to  a  con- 
tract by  defendant  with  the  master  of  the  injured  person.  (Smith  v. 
N.  Y.  &  Harlem  R.  R.  Co.,  19  N.  Y.  127.) 

319.  Persons  working  on  the  same  job,  but  under  pay  and  orders 
of  different  masters  are  not  fellow-servants.  (Svenson  v.  Atlantic  M. 
8.  8.  Co.,  67  N.  Y.  108.) 

320.  Where  work  upon  one  man's  property  is  being  done  under  con- 
tract by  another  man,  and  the  owner  of  the  property  lends  one  of  his 
servants  to  assist  the  other  under  such  other's  directions,  the  owner 
is  not  responsible  to  the  latter  for  the  negligence  of  such  servant 
while  so  engaged.    (Olive  v.  Whitney  Marble  Co.,  103  N.  Y.  292.) 

321.  When  a  railroad  company  lets  to  another  company  the  use, 
conjointly  with  itself,  of  its  yard  with  attendance  by  its  servants, 
such  servants  and  the  servants  of  the  tenant  company  are  not  fellow- 
servants.     (8ullivan  v.  Tioga  R.  R.  Co.,  112  N.  Y.  643.) 

322.  A  person  managing  a  guy  rope  of  a  vessel  discharging  cargo 
at  a  port,  where  it  is  the  custom  for  the  guy  rope  to  be  managed  by 
the  captain,  and  who  was  directed  to  do  so  by  the  captain  is  not  a 
fellow-servant  of  an  employee  of  flie  stevedore  who  unloads  the  cargo 
under  contract  with  its  purchaser.  (Kilroy  v.  Del.  &  Hud.  C.  Co., 
121  N.  Y.  22.) 

323.  A  master  who  hires  to  another  a  machine  and  a  servant  to 
tend  it  under  orders  from  the  servant  of  the  other,  is  responsible  for 
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the  damages  resulting  to  such  other  servant  from  the  negligence  of 
the  machine  tender  in  failing  to  obey  the  directions  given  by  such 
servant.  (Sanford  v.  Standard  Oil  Co.,  118  N.  Y.  571;  Johnson  v. 
Neth.  Am.  St.  Nav.  Co.,  132  id.  576.) 

324.  Where  a  railroad  company,  under  an  arrangement  with  a  ship- 
per, sends  its  engine  and  crew  upon  the  shipper's  private  switch  to 
draw  out  cars,  any  duty  it  may  owe  to  the  servants  of  the  shipper 
engaged  in  moving  the  cars  is  discharged  by  notifying  the  shipper  of 
the  arrival  of  the  engine  and  crew  and  their  readiness  to  aid  his  em- 
ployees in  moving  the  cars.  (Mclnemey  v.  Pres.,  etc.,  Del.  &  Hud. 
C.  Co.,  151  N.  Y.  411.) 

325.  Where  a  master  under  an  arrangement  with  another  master 
details  his  servants  to  work  for  such  other  master,  he  is  not  to  be  con- 
sidered as  their  master  while  they  are  doing  such  other  master's  work, 
and  any  negligence  of  theirs  in  doing  the  same  by  which  the  servants 
of  the  latter  are  injured  cannot  be  considered  as  the  n^ligence  of  the 
first  master.  {Mclnemey  v.  Pres.,  etc.,  Del.  &  Hud.  C.  Co.,  151  N. 
Y.  411.) 

326.  Where  a  master,  details  an  employee  to  operate  his  machine  in 
the  work  of  another  master  under  the  orders  of  an  employee  of  the 
latter,  he  is  not  responsible  for  an  injury  resulting  to  such  employee 
of  the  latter  from  the  negligence  of  the  employee  so  detailed  while 
tending  such  machine.  {Higgins  v.  West.  Union  Tel.  Co.,  156  N.  Y. 
75.) 

327.  Case  of  carelessness  in  use  of  an  elevator  by  servants  of  a 
contractor  to  put  in  electric  plant  in  a  brewery,  whereby  employee  of 
brewery  passing  along  the  bottom  of  shaft  was  killed.  {Hoes  v. 
Edison  Gen.  El.  Co.,  161  N.  Y.  35.) 

328.  Where  one  employer  details  his  employee  to  work  under  the 
instructions  of  another  employer  for  the  purpose  of  doing  work  for 
the  latter  with  the  latter^s  employees,  the  servant  so  detailed  does  not 
become  their  coservant  so  as  to  relieve  their  employer  from  liability 
to  him  for  the  results  of  their  negligence.  {Murray  v.  Dwight,  161 
N.  Y.  301.) 

329.  A  servant  of  a  railroad  company,  who  is  detailed  by  it  to  turn 
its  switches  under  the  direction  and  pay  of  a  telegraph  company  while 
the  latter  is  transporting  material  from  point  to  point  in  stringing 
wires  along  the  track,  ceases  while  so  engaged  to  be  a  servant  of  the 
master  so  detailing  him,  and  the  latter  must  see  to  it  that  such  switch- 
tender  does  not  leave  its  switches  open.  {Hallett  v.  N.  Y.  Cent.  & 
H.  R.  R.  R.  Co.,  167  N.  Y.  543.    See  note  on  this  case  in  Part  II.) 

330.  A  contractor  for  work  at  one  stage  of  a  building  is  not 
responsible  for  injury  resulting  to  the  servant  of  a  contractor  for  a 
subsequent  stage  from  a  defect  in  the  work  of  a  contractor  on  a  prior 
stage,  unless  when  he  began  his  own  work  upon  the  latter's  work  he 
knew  or  had  reason  to  believe  that  such  prior  work  was  so  defective 
as  to  make  it  unsafe  for  him  to  proceed  upon  it  with  his  owb. 
{Cochran  v.  Sees,  168  N.  Y.  372.) 
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331.  When  servants  of  different  masters  are  engaged  in  a  common 
undertaking  in  the  course  of  which  those  of  one  leave  the  work  at  one 
point  and  those  of  the  other  take  it  up^  and  it  has  been  the  custom 
of  the'  former  in  so  leaving  it  to  do  a  certain  thing  which,  if  undone, 
would  probably  result  in  injury  to  some  one  of  the  latter,  a  duty 
rests  on  the  former  not  to  neglect  such  custom  without  notice  to  those 
of  the  latter  who  would  be  injured.  {O'Leary  v.  Erie  R.  R.  Co,,  169 
N.  Y.  289.) 

Detailing  servants  to  other  masters. 

332.  Where  a  master  details  a  servant  to  work  for  another  master, 
the  liabilities  of  the  respective  masters  for  injuries  resulting  to  such 
detailed  servant  for  negligence  of  their  other  servants,  or  for  injuries 
resulting  to  them  from  his  negligence,  cannot  be  stated  in  any  concise 
rule  which  will  harmonize  conflicting  decisions. 

There  are  several  aspects  of  this  question: 

A.  The  liability  of  the  detailing  master. 

(1)  To  his  other  servants. 

(2)  To  the  other  master's  servants. 

(3)  To  the  detailed  servant. 

B.  The  liability  of  the  other  master. 

(4)  To  his  own  servants. 

(5)  The  first  master's  other  servants. 

(6)  To  the  detailed  servant. 

The  Court  of  Appeals  has  passed  on  three  of  the  situations,  and  its 
conflicting  rulings  give  no  indication  as  to  what  is  the  law  as  to  the 
other  three. 
It  will  appear  from  the  cases  cited  under  the  preceding  heading  that, 
In  situation  No.  1, 

The  ruling  was  adverse  to  master  in  Ballet t  v.  New  York  Cent., 
etc. 
In  situation  No.  2, 

adverse  to  master  in  Banford  v.  Standard  Oil  Co.,  and  Johnson 

V.  Am.  8t.  Nav.  Co., 
and  favorable  to  master  in  Olive  v.  Whitney  Marble  Co.,  Kilroy 
V.  Del.  d  Hud.  C.  Co.,  Mclnemey  v.  Same,  and  Biggins  v. 
West.  Union  Tel.  Co. 
In  situation  No.  6, 

adverse  to  master  in  Murray  v.  Dwight. 
The  old  tests,  by  which  such  problems  were  formerly  solved,  viz., 
which  master  paid  the  wages  of  the  detailed  servant,  and  which  had  the 
right  to  discharge  him,  seem  to  have  been  lost  sight  of,  especially  in  the 
Hallett  case.  Clearly,  the  telegraph  company  which  had  asked  the  rail- 
road company  to  detail  a  man  to  guard  its  switches,  had  no  right  to  dis- 
charge him  from  that  work;  and  yet  it  was  held  that  he  became  its 
employee,  and  ceased  to  be  the  servant  of  the  railroad  company,  and  the 
latter  was  liable  to  an  engineer  of  a  derailed  train  for  a  failure  to  keep 
its  tracks  safe,  due  to  the  negligence  of  a  servant  whom  it  had  detailed 
to  do  that  very  thing.  See  English  cases  cited  in  note  on  Sanford  case. 
Part  n. 
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Master's  duties. 


As  TO   BULES.**^ 


333.  A  railroad  company  is  under  no  obligation  to  a  car  repairer, 
repairing  cars  of  a  train  on  its  repair  track  according  to  cnstom,  to 
take  meagures  to  protect  him  from  accident  by  the  descent  against 
him  of  other  cars.  {Besel  v.  N.  Y.  C.  £  H.  R.  R,  R.  Co.,  70  N.  Y. 
171.) 

334.  A  master  must  see  that  the  rules  he  adopts  for  the  conduct  of 
his  business  are  adequate  for  its  safe  conduct.  (Sheehan  v.  N.  Y.  C 
£  U.  R,  R.  R.  Co.,  91  X.  Y.  332.) 

335.  It  is  the  duty  of  the  master  to  adopt  and  promulgate  proper 
rules  for  the  protection  of  his  servants  while  engaged  in  their  work. 
(Abel  V.  Del  &  Hud.  C.  Co.,  103  X.  Y.  581.) 

336.  The  fact  that  servants  agree  among  themselves  upon  certain 
rules  for  their  own  protection  in  prosecuting  their  work,  does  not 
absolve  the  master  from  his  duty  to  adopt  and  promulgate  •  proper 
rules.     (Id.) 

337.  In  providing  for  the  safety  of  a  car  repairer  whUe  at  work  on 
cars  on  a  track,  a  railroad  company  should  make  a  proper  rule  gov- 
erning the  taking  down  of  the  danger  signal  as  well  as  the  putting 
it  up.     (Abel  V.  Del  &  Hud.  C.  Co.,  128  N.  Y.  662.) 

338.  A  railroad  company  must  provide  by  rule  against  cars  being 
shunted  down  a  track  against  a  car  which  is  being  repaired.  {Murphy 
V.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  118  X.  Y.  527.) 

339.  The  fact  that  rules  do  not  contain  a  specific  prohibition 
against  doing  a  certain  thing,  does  not  make  them  amenable  to  the 
criticism  of  being  insufficient,  if  such  prohibition  can  be  fairly  gath- 
ered from  them.  (Corcoran  v.  Del.,  Lack.  &  West.  R.  R.  Co.,  126 
X.  Y.  673.) 

340.  The  obligation  of  a  railroad  company  to  protect  a  car  repairer 
while  at  work  on  a  car  on  a  repair  track  does  not  include  a  duty  to 
do  so  while  at  work  on  a  different  track  in  doing  something  not  or- 
dered by  an  employee  who  represents  the  company  in  giving  the 
order.    (Keenan  v.  N.  Y.,  Lake  Erie  &  TF.  R.  R.  Co.,  145  X.  Y.  190.) 

341.  A  rule  of  a  railroad  company  devised  to  protect  its  employees 
while  working  on  detached  cars  on  sidings,  has  no  application  to  a 
passenger  train  which,  during  transit,  stops  at  a  station.  (Warn  v. 
N.  Y.  Cent,  etc.,  157  X.  Y.  109.) 

342.  It  is  not  sufficient  for  a  railroad  company  to  promulgate  a 
general  rule  as  to  all  freight  that  its  employees  must  see  that  it  is 
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safely  loaded,  but  if  a  special  kind  of  freight  needs  certain  things  to 
be  done  in  order  to  make  it  safe  for  transit,  a  special  rule  must  be 
made  requiring  those  things  to  be  done.  {Ford  v.  Lake  Shore  & 
Mich.  S.  R.  Co.,  124  N.  Y.  493.) 

343.  A  railroad  company  is  under  no  duty  to  promulgate  a  rule 
that  danger  signals  shall  be  given  when  a  car  is  being  coupled. 
{Berrigan  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  131  N.  Y.  582.) 

344.  Where  an  injury  to  an  employee  is  due  to  his  failure  to  obey  a 
rule  published  in  a  book  by  the  master  for  the  use  of  his  employees,  the 
fact  that  the  master  has  not  furnished  the  book  to  that  particular 
employee  is  immaterial,  if  he  knew  of  its  existence,  had  access  to  it, 
and  knew  it  contained  the  rules  for  his  guidance.  {Lacroy  v.  N.  Y., 
Lake  Erie  £  W.  R.  R.  Co.,  132  N.  Y.  670.) 

345.  A  master  is  not  boimd  to  provide  by  rules  against  the  danger 
of  his  workman  being  run  over,  while  working  with  unnecessary  zeal 
under  a  car  to  clear  the  track  for  the  car's  passage.  (Morgan  v.  Hud. 
Riv.  Ore  &  I.  Co.,  133  N.  Y.  666.) 

346.  An  injured  servant  cannot  claim  that  his  injury  was  due  to  his 
master's  negligent  omission  to  promulgate  proper  rules,  if  he  does  not 
suggest  the  rule  which  would  have  prevented  the  accident.     {Id.) 

347.  When  employees  are  known  to  be  in  the  habit  of  doing  their 
work  in  a  negligent  manner  and  dangerous  to  other  employees  the 
employer  owes  a  duty  to  the  latter  to  stop  the  practice  of  the  former 
by  suitable  rules  and  regulations.  {Doing  v.  N.  Y.,  Ont.  &  W.  R.  R. 
Co.,  151  N.  Y.  579.) 

348.  Where  a  foreman  is  in  general  charge  of  work,  in  which  an 
engine  is  used,  and  the  engineer  is  under  his  orders,  it  is  to  him 
rather  than  to  the  engineer,  that  the  employer  must  communicate 
any  rule  as  to  the  way  which  the  engine  should  be  managed.  {Daley 
V.  Brown,  167  N.  Y.  381.) 

349.  Rules  to  protect  car  repairers  at  work,  which  provide  for  a 
blue  signal  as  a  notice  that  they  are  at  work  and  a  red  signal  to  stop, 
are  insufficient  to  protect  them  against  the  results  of  kicking  cars 
on  a  down  grade,  and  if  the  employer  permits  a  custom  of  kicking 
cars  on  a  down  grade  to  be  followed  while  cars  are  being  repaired  on 
the  same  track  he  is  negligent  if  he  omits  to  devise  a  special  rule  for 
the  protection  of  such  repairers.  {Dowd  v.  N.  Y.,  Ont.  &  West.  Ry. 
Co.,  170  N.  Y.  459.) 

See  also  Potter  v.  N.  Y.  C.  &  II.  R.  R.  R.  Co.,  136  N.  Y.  77. 

As  TO  Seeing  Rules  Obeyed." 

350.  A  railroad  company  owes  a  duty  to  its  servants  to  see  that  its 
rule,  as  to  sending  out  its  train  with  a  certain  number  of  men  for  a 
crew,  is  obeyed.     {Booth  v.  Bost.  &  All.  R.  R.  Co.,  73  N.  Y.  38.) 
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351.  After  a  train  has  started  a  railroad  company  is  tinder  no  duty 
to  its  train  hands  to  see  that  its  rules  as  to  the  management  of  ite 
trains  are  obeyed.     (Slater  v.  Jewett,  85  N.  Y.  61.) 

352.  When  a  master  promulgates  a  sufficient  rule  for  the  purpose 
of  protecting  his  servants  against  an  unsafe  place  in  his  premises,  he 
is  not  responsible  to  a  servant  for  the  damages  sustained  by  him 
through  the  violation  of  that  rule  by  another  servant. 

Or, 

A  servant  assumes  the  risk  of  his  coservants  obeying  the  master's 
duly  promulgated  rules.     {Anthony  v.  Leeret,  105  JT.  Y.  591.) 

353.  A  railroad  company,  which  has  provided  by  adequate  rules  for 
the  performance  of  its  duty  to  see  that  its  cars  are  properly  loaded 
for  transit,  is  not  answerable  to  one  servant  for  the  consequences  of 
another  servant's  failure  to  obey  the  rule.  (Byrnes  v.  N,  Y.,  Lake 
Erie  &  F.  E.  B.  Co.,  113  N.  Y.  251.) 

354.  A  master  must  not  allow  the  rules  which  he  has  adopted  to 
fall  into  disuse.    (Whittaker  v.  Del.  &  Hud.  C.  Co.,  126  N.  Y.  544.) 

355.  The  failure  of  a  brakeman  to  be  upon  freight  cars  which  are 
being  shunted  is  not,  in  the  absence  of  proof  that  the  master  had  not 
promulgated  a  proper  rule  on  the  subject,  the  negligence  of  the 
master.     (Potter  v.  N.  Y.  C.  £  H.  B.  B.  B.  Co.,  136  N.  Y.  77.) 

356.  A  master  must  see  that  his  rules  for  inspecting  his  machinery 
so  as  to  keep  it  safe  for  servant's  use  are  carried  out.  (Bailey  v. 
Borne,  Water.  &  Ogdensburg  B.  B.  Co.,  139  N.  Y.  302.) 

As  TO  Competent  Sebvants.^ 

357.  A  superintendent,  who  details  one  servant  to  take  another's 
place  to  meet  an  emergency  occasioned  by  sickness,  is  not  doing  mas- 
ter's duty  within  the  rule  requiring  masters  to  employ  competent 
servants.     (Wright  v.  N.  Y.  C.  B.  B.  Co.,  25  N.  Y.  562.) 

358.  A  master  owes  a  duty  to  his  servant  to  discharge  another  ser- 
vant, who  has  to  his  knowledge  become  incompetent.  (Laning  v. 
N.  Y.  Cent.  B.  B.  Co.,  49  N.  Y.  521 ;  Brickner  v.  N.  Y.  C.  B.  B.  Co., 
49  id.  672.    See  Tenney  v.  Bost.  &  Alb.  B.  B.  Co.,  52  id.  632.) 

359.  A  master  has  the  right  to  rely  on  a  presumption  of  continu- 
ance, as  to  the  good  character  and  proper  qualifications  once  existing 
in  his  servant,  until  he  has  notice  of  a  change,  or  of  facts  which 
should  put  him  on  inquiry.  (Chapman  v.  Erie  Bailway  Co.,  55  N". 
Y.  579.) 

360.  Negligence  in  retention  of  a  negligent  servant  cannot  be 
predicated  of  a  master,  who  investigates  a  charge  of  alleged  negli- 
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gence  on  such  servant's  part,  and,  on  its  appearing  doubtful  whether 
such  servant,  who  had  been  in  his  employ  for  years,  or  another,  had 
been  guilty,  retains  the  former.  (Baulec  v.  N.  Y.  <&  H.  R.  B.  Co.,  59 
N.  Y.  356.) 

361.  The  fact  that  the  master  has  negligently  employed  an  inex- 
perienced servant  or  overworks  him,  is  immaterial,  if  the  injury  to  a 
fellow-servant  results  not  from  such  servant's  inexperience  or  over- 
work, but  only  from  forgetfulness.  {Harvey  v.  N.  Y.  C.  &  H,  R.  R. 
R.  Co.,  88  N.  Y.  481.) 

362.  Negligence  of  a  coservant  in  ordering  another  servant  to  do 
work  for  which  he  was  employed,  but  which  he  is  not  fit  to  do,  does 
not  relieve  the  master  from  responsibility  for  negligence  in  employing 
such  incompetent  servant.  (Mann  v.  Del.  &  Hud.  C.  Co.,  91  N.  Y. 
495.) 

363.  A  servant  who  habitually  neglects  his  duty  is  an  incompetent 
servant  within  the  meaning  of  the  rule  requiring  masters  to  employ 
competent  servants.  {Coppins  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  122 
N.  Y.  557.) 

364.  Neglect  of  a  servant  for  four  months  to  obey  a  rule  is  not 
suflBcient  to  cast  upon  the  master  a  liability  for  failure  to  discharge 
him  unless  such  neglect  was  of  a  kind  to  come  within  the  observation 
of  the  master  or  some  employee  representing  him.  {Cameron  v.  N. 
Y.  Cent,  etc.,  Co.,  145  N.  Y.  400.) 

365.  On  the  issue  of  the  competency  of  an  engineer,  the  fact  that 
he  has  no  license  as  an  engineer  is  irrelevant.  {Smith  v.  N.  Y.  Cent., 
etc.,  164  N.  Y.  491.) 

As  TO  Sufficient  Number  of  Servants.^' 

366.  A  railroad  company  owes  a  duty  to  its  servants  to  have  its 
trains  sufficiently  manned  when  started.  {Flike  v.  Bost.  &  Alb.  R. 
R.  Co.,  53  N.  Y.  549.) 

367.  A  railroad  company  having  employed  a  suflBcient  number  of 
trainmen  to  handle  its  trains,  is  under  no  obligation  to  see  that  they 
are  attending  to  their  duty.  {Besel  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70 
N.  Y.  171.) 

368.  The  omission  to  send  out  a  conductor  with  a  dirt  train  is  im- 
material, where  it  does  not  appear  that  his  presence  would  have  pre- 
vented the  injury.    {Henry  v.  Stat.  Is.  R.  R.  Co.,  81  N.  Y.  373.) 

369.  A  master  is  under  no  duty  to  employ  a  servant  to  take  care 
that  other  servants  while  riding  on  freight  elevators  are  not  injured. 
{Riordan  v.  Ocean  S.  S.  Co.  of  S.,  124  N.  Y.  655.) 
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370.  A  railroad  company,  which  allows  a  dangerous  switch  to  be 
operated  by  trainmen  in  order  to  dispense  with  the  services  of  a  switch- 
man, fails  to  perform  its  duty  of  employing  a  sufficiency  of  men  to 
operate  its  road  safely.  {Young  v.  Syracuse,  Bing.  &  N.  Y.  iiy,  Co., 
166  N.  Y.  227.) 

As  TO  Safe  Place  to  Work.^* 

371.  The  master  owes  a  duty  to  his  servants  to  keep  his  premises 
in  a  safe  condition  for  their  use.     (Ryan  v.  Fowler,  24  N".  Y.  410.) 

372.  A  master,  who  has  erected  a  structure  properly,  employed 
skillful  agents  to  supervise  it  from  time  to  time,  applying  such  tests 
as  custom  and  experience  have  prescribed,  and  has  no  notice  of  any 
defects  therein,  is  not  responsible  to  his  servant  for  injuries  received 
from  its  fall  on  account  of  gradual  decay.  ( Warner  v.  Erie  Railway 
Co,,  39  K.  Y.  468.) 

373.  A  railroad  company,  when  it  buys  a  bridge  already  in  use, 
constructed  on  an  unsafe  plan,  must  see  that  it  is  made  safe  for  its  ser- 
vants to  pass  over.  ( Vosburgh  v.  Lake  Shore  &  M.  S.  R,  R.  Co,,  94 
N.  Y.  374.) 

374.  Where  a  railroad  company  comes  into  possession  of  a  bridge, 
built  by  some  one  else,  one  of  the  abutments  of  which  develops  defects, 
which  require  its  rebuilding,  and  upon  such  rebuilding  defects  of 
construction  not  otherwise  visible  are  discovered  of  a  kind  which 
would  be  likely  to  exist  in  the  other  abutment,  it  is  a  question  of 
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fact  whether,  in  omitting  to  inspect  such  other  abutment  for  similar 
defects,  it  was  negligent  (Bogart  v.  Del,  Lack.  &  W,  B.  B.  Co,,  145 
N.  Y.  283.) 

375.  A  railroad  company  owes  a  duty  to  its  brakemen  to  see  that 
the  places  where  they  shall  be  ordered  by  its  conductors  to  couple 
cars  shall  be  safe.  {Plank  v.  N.  Y.  C.  <&  E,  B.  B.  B.  Co.,  60  N.  Y. 
607.) 

376.  A  railroad  company  is  under  no  obligation  to  those  of  its 
employees  who  inspect  its  passenger  trains  when  stopping  at  stations 
to  provide  special  signals  by  which  the  crews  of  such  trains  shall 
know  that  such  inspection  is  being  made.  ( Warn  v.  N.  Y.  Cent,  etc., 
157  K  Y.  109.) 

377.  A  master  owes  no  duty  to  his  servant  to  make  alterations  in 
his  property  to  secure  greater  safety  from  apparent  danger.  (Oibson 
V.  Erie  Bailway  Co.,  63  N.  Y.  449;  De  Forest  v.  Jewett,  88  id.  264.) 

378.  The  location  by  a  railroad  company  of  an  appliance,  which  is 
useful  in  the  conduct  of  its  business,  near  enough  to  its  track  to  be 
dangerous  to  men  on  its  trains  is  not  negligence,  unless  by  use  of 
reasonable  care  it  might  accomplish  its  purpose  and  at  the  same  time 
protect  its  employees  from  danger.  {Sisco  v.  Lehigh  &  Hudson  B, 
B.  Co.,  145  N.  Y.  296.) 

379.  Track  repairers  on  railroads  do  not  come  within  the  protection 
of  the  rule  that  the  master  owes  a  duty  to  his  servants  to  keep  the 
place  where  they  work  safe.  (Brick  v.  Boch.,  N.  Y.  &  Penn.  B.  B, 
Co.,  98  N.  Y.  211.) 

380.  Mine  owners  must  protect  their  workmen  from  the  conse- 
quences of  rifts  opening  in  the  rocks  of  their  mine.  (Pantzar  v. 
Tilly  Foster  I.  M.  Co.,  99  N.  Y.  368 ;  and  see  Leonard  v.  Collins,  70 
id.  90.) 

381.  The  removal  of  overhanging  rock  after  a  blast  in  the  course 
of  excavation,  so  that  it  will  not  fall  on  workmen  beneath  is  merely 
part  of  the  general  work  which  they  are  employed  to  do,  and  does  not 
fall  within  the  rule  requiring  the  master  to  provide  a  reasonably 
safe  place  for  his  workmen.  (Perry  v.  Bogers,  167  N".  Y.  261; 
Capasso  v.  Woolfolk,  163  id.  472.) 

382.  The  fact  that  after  a  blast  it  is  the  master  rather  than  the 
foreman  who  orders  the  men  to  go  to  work  is  immaterial,  if  the  cir- 
cumstances are  such  that  the  order  if  given  by  the  foreman  would 
not  have  been  negligent.     (Capasso  v.  Woolfolk,  163  N".  Y.  472.) 

383.  The  fact  that  a  rock  whose  fall  injures  an  employee  ordered 
to  remove  rock  after  a  blast,  was  cast  by  a  blast  on  to  the  edge  of  the 
cliflf  instead  of  being  loosened  in  its  bed,  does  not  operate  to  take  a  case 
out  of  the  rule  in  Perry  v.  Bogers,  167  N.  Y.  251.  (De  Yito  v. 
Craje,  165  N.  Y.  378.) 

384.  Where  a  master  puts  his  servant  to  work  in  a  trench,  he  must 
see  that  the  servant  is  protected  from  caving  in  of  its  sides.  (Kranz 
V.  Long  Island  B.  B.  Co.,  123  N.  Y.  1 ;  Stuber  v.  McEntee,  142  id, 
200.) 
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385.  The  master  is  not  bound  to  protect  his  servants  engaged  in 
digging  trenches  from  a  cave-in  of  its  side,  which  is  not  due  to  any 
apparent  treachery  of  the  soil  but  to  a  prior  interference  with  it^  pro- 
vided he  has  no  knowledge  of  such  interference  or  of  anything  to 
give  him  notice  of  it.     {Del  Sejnore  v.  Hallinan,  153  N.  Y.  274.) 

386.  A  railroad  company  must  keep  the  space  between  its  tracks 
in  its  yards  safe  for  its  car-couplers  to  work  in,  while  coupling  cars, 
{Earr  v.  N,  Y,  C,  &  U,  B.  R,  R.  Co,,  114  N.  Y.  623.) 

387.  A  railroad  company  must  notify  its  brakemen  on  freight  trains 
of  the  existence  of  an-  arch  in  its  tunnel,  which  reduces  the  height 
inside  below  the  height  at  the  ends.  {Hunter  v.  N.  Y.,  0.  &  TF.  R. 
R.  Co.,  116  N.  Y.  615.) 

388.  A  railroad  company  owes  a  duty  to  its  train  servants  to  keep 
the  fences  along  its  tracks  in  such  repair  that  collisions  between  its 
train  and  animals  straying  from  adjoining  property  may  not  happen. 
{Donnegan  v.  Erhardt,  119  N.  Y.  468.) 

389.  When  the  place  where  the  servant  is  at  work,  being  usually 
safe,  is  temporarily  rendered  unsafe  by  a  fellow-servant^s  failure  to 
obey  the  master's  instructions,  the  rule  as  to  unsafe  places  does  not 
apply.     {FilbeH  v.  Del  &  Hud,  C.  Co,,  121  N.  Y.  207.) 

390.  Scaffolds  are  not  places,  but  appliances.  {Butler  v.  Town- 
send,  126  N.  Y.  105,  infra,  sub  nom.  Appliances.  Query. — ^Are  ele- 
vators places  or  machines  ?) 

391.  A  railroad  company  owes  no  duty  to  its  employees  to  ballast 
its  tracks  so  as  to  make  them  safe  for  brakemen  to  walk  on  while 
coupling  cars.  {Finnell  v.  Del,  Lack.  &  TF.  R.  R,  Co.,  129  N.  Y. 
669.) 

392.  A  railroad  company  owes  no  duty  to  shovelers  in  its  ashpits 
between  tracks,  not  to  put  a  watering  place  so  near  the  ashpit  that 
locomotives  in  watering  will  stand  over  the  pit.  {Reichell  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  130  N.  Y.  682.) 

393.  A  master  is  under  no  duty  to  his  servants  employed  in 
his  factory  to  provide  for  escape  from  it  in  case  of  fire,  in  any  other 
way  than  by  stairways,  unless  such  duty  is  enjoined  by  statute. 
{Pauley  v.  Steam  Gauge  &  Lantern  Co.,  131  N.  Y.  90.) 

394.  Where  a  statute  enjoins  upon  a  factory-owner  the  duty  of  pro- 
viding other  specified  means  of  escape  from  fire  than  stairways,  and 
provides  for  the  appointment  of  inspectors  to  enforce  its  require- 
ments, the  factory-owner  is  under  no  duty  to  his  employees  to  provide 
all  the  means  of  escape  directed  by  the  statute,  if,  with  the  approval 
of  the  inspector,  he  erects  an  equivalent.     {Id.) 

395.  A  telegraph  company  owes  no  duty  to  its  linemen  to  see  that 
the  cross-arms  on  its  poles  are  strong  enough  to  bear  their  weight. 
{Flood  V.  Western  Union  Tel  Co.,  131  K  Y.  603.) 

396.  In  building  a  structure,  the  master  owes  a  duty  to  his  work- 
men to  adopt  such  a  method  of  securing  it  as  to  prevent  its  falling 
apart.    {Davidson  v.  Cornell,  132  N.  Y.  228.) 

397.  The  provisions  of  the  statute  (formerly  called  the  Factory 
Act  and  now  known  as  the  Labor  Law)  in  respect  of  guarding  elevator 
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shafts  in  factories,  have  no  application  to  a  building,  which  is  not  a 
manufacturing  establishment.  {Malloy  v.  New  York  Real  Estate 
Assn.,  166  N.  Y.  205.) 

398.  The  fact  that  the  poles  on  which  a  telegraph  company  strings 
its  wires  belong  to  another  company,  does  not  relieve  it  from  the  duty 
to  its  own  linemen  to  inspect  them.  {McOuire  v.  Bell  Tel.  Co.,  167. 
N.  Y.  208.) 

See  also  Fire-escapes,  infra. 

As  TO  Machines.^® 

399.  A  master  owes  to  his  servant  a  duty  to  repair  his  machine 
after  notice  that  it  has  become  defective  and  dangerous.  (Keegan  v. 
Western  R.  R.  Co.,  8  N.  Y.  175.) 

400.  If  the  master  allows  his  employees  to  ride  on  a  freight  ele- 
vator, he  is  bound  to  see  that  it  is  safe.  (Corcoran  v.  Holbrook,  69 
N.  Y.  517.) 

401.  A  railroad  company  must  furnish  locomotives  fit  and  proper 
for  use  by  employees.  (Kirkpatrick  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co,,  79 
N.  Y.  240.) 

402.  The  negligence  of  servants  who  repair  the  master's  machinery, 
is,  as  to  other  classes  of  servants,  the  master's  negligence.  (Fuller  v. 
Jewett,  as  Rec'r,  etc.,  80  N.  Y.  46.) 

403.  The  rule  of  masters'  liability  for  an  injury  to  a  servant  from 
a  defective  machine,  does  not  apply  to  servants,  who,  while  repairing  a 
machine,  are  injured  by  each  other's  negligence.  (Murphy  v.  Boston 
&  Alb.  R.  R.  Co.,  88  N.  Y.  146.) 

404.  A  master  owes  no  duty  to  his  servants  to  discard  old-fash- 
ioned machines  for  new  ones,  or  to  put  new  safety  appliances  on  the 
old  ones,  where  they  are  not  of  defective  construction  and  their  use, 
with  care,  is  not  absolutely  dangerous.  (Sweeney  v.  Berlin  &  Jones 
Em.  Co.,  101  N".  Y.  520.) 

405.  A  railroad  company  owes  no  duty  to  its  employees  to  furnish 
locomotives  which  are  adequate  to  draw  its  cars.  (Bajus  v.  Syr., 
Bing.  &  N.  Y.  R.  R.  Co.,  103  N".  Y.  312.) 

406.  When  an  appliance  or  machine  not  obviously  dangerous  has 
been  in  daily  use  for  a  long  time,  and  has  uniformly  proved  adequate, 
safe,  and  convenient,  its  use  may  be  continued  vrithout  the  imputation 
of  imprudence  or  carelessness.  (Stringham  v.  Hilton,  111  N.  Y. 
188.) 
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407.  Improper  construction  cannot  be  predicated  of  a  new  kind  of 
a  machine  merely  because  it  does  not  always  work  as  it  was  designed 
to  do.    {DeVau  v.  Penn.  &  N.  Y.  Canal  &  K,  R.  Co.,  130  N.  Y.  632.) 

As  TO  Vehicles.^^ 

408.  A  railroad  company  is  not  bound  to  use  the  best  kind  of 
brakes  on  its  dirt  trains.  {Henry  v.  Stat.  Isl.  R.  R.  Co.,  81  N.  Y. 
373.) 

409.  A  railroad  company  owes  a  duty  to  its  servants  to  see  that  the 
eye-bolts  on  its  brake-rods  are  large  enough  to  stand  the  strain  of 
applying  the  brakes.     {Painton  v.  North.  Cent.  R.  Co.,  83  N.  Y.  7.) 

410.  A  railroad  company  owes  a  duty  to  its  servants  to  see  that  the 
buffers  on  the  cars  composing  the  trains  are  so  placed  that  they  will 
serve  their  purpose.  {Ellis  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  95 
N.  Y.  646.) 

411.  The  absence  of  deadwoods  from  freight  cars  is  not  the  proxi- 
mate cause  of  an  injury  to  a  car-coupler  by  having  his  hand  caught 
between  drawheads  while  coupling  cars.  {Hannigan  v.  Lehigh  & 
Hudson  Riv.  R.  R.  Co.,  157  N.  Y.  244.) 

412.  Where  a  railroad  company  receives  from  another  road  for 
transportation  on  its  own  road  a  car  so  constructed  as  to  be  unsafe 
for  its  servants  to  handle,  and  this  unsafe  condition  is  discoverable 
by  ordinary  inspection  and  easily  remedied,  it  owes  a  duty  to  its  ser- 
vants to  put  the  car  in  safe  condition  before  transporting  it.  {Gott- 
lieb V.  N.  Y.,  Lake  Erie  £  W.  R.  R.  Co.,  100  N.  Y.  462.) 

413.  It  is  the  duty  of  a  railroad  company,  on  receiving  a  strange  car 
for  transit  on  its  road,  to  see  that  it  is  in  a  fit  state  for  safe  coupling 
to  its  own  trains.  {Goodrich  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  116  N". 
Y.  398.) 

414.  It  is  not  negligent  in  a  street  car  company  to  arrange  the  rear 
platform  of  its  one-horse  car  in  such  a  way  that  its  length  is  only 
one-half  the  width  of  the  car  and  its  dashboard  still  less  in  width. 
{Marks  v.  Rochester  Ry.  Co.,  146  N.  Y.  181.) 

As  TO  Loading  Vehicles.*^ 

416.  A  railroad  company  which  has  allowed  its  car  to  be  loaded  by 
the  shipper,  owes  a  duty  to  its  servants  to  see  that  the  shipper  has 
loaded  it  properly  for  transportation.  {Bushby  v.  N.  Y.,  Lake  Erie 
&  W.  R.  R.  Co.,  107  N.  Y.  374.) 

416.  A  master  owes  no  duty  to  his  servants  to  see  that  his  vehicles 
are  properly  loaded,  other  than  to  promulgate  proper  rules  in  that 
respect.     {Ford  v.  Lake  Shore  &  M.  S.  R.  Co.,  117  N.  Y.  638.) 

▲FPELLA.TE  DIVISION. 

16  Edall  V.  N.  E.  R.  R.  Co. . .     18    216  I  Deane  v.  City  of  Buffalo. ...     42    205 
Fowler  v.  Buffalo  F.  Co. . . .    41      84   iTBaUey  v.  D.  &  H.  Can.  Co.    27    305 
app.  dis.  160  N.  Y.  666. 
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As  TO  Management  of  Vehicles. 

417.  It  is  negligent  to  shunt  cars  down  a  track  against  a  car  which 
it  is  known  is  being  repaired.  (Murphy  v.  N.  Y.  C.  &  H.  R,  R,  R, 
Co.,  118  N.  Y.  627.) 

418.  The  practice  of  kicking  cars  toward  the  closed  doors  of  a 
repair  shop  is  negligent  {Doing  v.  N.  Y.,  Ont.  &  W.  R.  R,  Co.,  151 
N.  Y.  579.) 

419.  Kicking  cars  on  tracks  where  car-repairers  are  at  work  is  negli- 
gence.    {Dowd  V.  N.  Y.,  Ont  &  Vf.  R.  R.  Co.,  170  N.  Y.  459.) 

As  TO  Tools  and  Appliances.^* 

420.  A  slight  defect  in  an  appliance,  easily  remedied  by  care  on  the 
part  of  the  person  who  uses  it,  is  not  such  a  defect  as  to  make  the 
master  liable  for  an  injury  occurring  to  one  servant  through  the  omis- 
sion of  another  to  use  such  care.  (Sammon  v.  N.  Y.  &  Harl,  R,  R. 
Co,  62  N.  Y.  251.) 

421.  A  master  is  under  no  duty  to  furnish  his  servants  with  appli- 
ances which  will  not  break  in  the  using,  where  injury  from  such 
breaking  is  not  expectable.  {DeOraif  v.  N.  Y.  C.  &  H,  R.  R.  R.  Co., 
76  X.  Y.  125.) 

422.  A  master  owes  a  duty  to  his  servant  to  see  that  one  part  of  an 
appliance  is  strong  enough  to  stand  the  strain  when  another  part  is 
put  in  operation.     (Painton  v.  North.  Cent.  R.  Co.,  83  X.  Y.  7.) 

.  423.  Where  an  appliance  furnished  by  the  master  for  the  servant's 
use  is  a  simple  one  any  defects  in  which  are  fully  understood  by  the 
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servant,  the  servant  in  using  it  takes  the  risk  of  such  defects.    {Marsh 
V.  ChicJcenng,  101  N.  Y.  396.) 

See  also  Lilly  v.  N.  Y.  C.  &  H,  R,  R.  R.  Co.,  107  N.  Y.  566,  supra, 
sub  nom,  Coservants. 

424.  A  master,  who  furnishes  tools  to  take  the  place  of  other  tools 
which  become  dangerous  through  use,  is  not  bound  to  see  that  the 
old  tool,  when  it  becomes  worn  out,  is  replaced  by  another.  (Webber 
V.  Piper,  109  N".  Y.  496.) 

425.  A  saw  is  not  a  defective  tool  merely  because  it  is  dull.     (Id.) 
426  A  master,  who  furnishes  his  servants  with  spare  circular  saws 

to  take  the  place  of  other  saws  when  they  become  dull,  is  not  bound 
to  see  that  the  old  saws  are  replaced  by  the  new  ones.     (Id,) 

427.  The  rule  that  the  master  is  bound  to  provide  safe  appliances 
for  his  servants'  use,  does  not  extend  to  the  case  of  an  appliance  con- 
structed by  themselves  to  facilitate  their  work.  {Judson  v.  VUl.  of 
Olean,  116  N.  Y.  655.) 

428.  A  sudden  development  of  insecurity  in  an  appliance  furnished 
by  a  master  for  his  servant's  use  will  not  excuse  the  master,  if  the 
failure  to  ascertain  the  defect  beforehand  was  attributable  to  want  of 
proper  inspection.     (Murray  v.  Usher,  117  N".  Y.  542.) 

429.  To  those  servants  who  are  employed  to  handle  defective  ap- 
pliances for  purposes  of  repairs,  the  master  owes  no  duty  to  see  that 
precautions,  usually  adopted  to  make  them  less  dangerous  in  handling, 
are  in  each  case  observed.     (Arnold  v.  D.  &  H,  C.  Co.,  126  N".  Y.  15.) 

430.  Where  servants  for  their  own  convenience  build  a  structure 
for  doing  their  work,  it  is  not  the  master's  duty  to  see  that  it  is  prop- 
erly built.     (Hogan  v.  Smith,  125  N.  Y.  774.) 

431.  A  scaffold  is  not  a  place  but  an  appliance.  (Butler  v.  Town- 
send,  126  N.  Y.  105.) 

432.  The  fact  that  a  master,  whose  servants  are  to  use  a  scaffold 
built  under  contract,  directs  his  foreman  to  see  that  it  is  safe,  does  not 
render  him  liable  for  damages  resulting  from  its  being  unsafe.     (Id.) 

And  see  Devlin  v.  Smith,  infra.  Delegation  of  Duties. 

433.  Under  the  Labor  Law,  as  amended  by  chapter  415  of  the 
Laws  of  1897,  the  master  is  liable  for  the  damages  resulting  to  a 
servant  from  a  fall  of  a  scaffold  erected  by  him  without  proof  as  to 
the  cause  of  the  fall,  the  fall  being  sufficient  proof  that  it  was  not 
constructed  as  required  by  the  statute.  (Stewart  v.  Ferguson,  164 
K  Y.  553.) 

434.  Where  the  appliances  furnished  by  the  master  are  of  simple 
character,  quickly  wearing  out,  and  the  master  keeps  on  hand  an 
ample  supply  of  them  for  the  servant's  use  upon  call,  he  is  not  bound 
to  keep  daily  watch  to  see  that  when  such  an  appliance  becomes  worn 
out,  it  shall  at  once  be  replaced  by  another.  (Cregan  v.  Marston, 
126  N".  Y.  568.) 

435.  The  rule  in  Hegeman  v.  Western  R.  R.  Co.,  13  N.  Y.  1, 
does  not  apply  to  appliances  furnished  by  a  master  for  his  servant's  use. 
(Carlson  v.  Phomix  Bridge  Co.,  132  N.  Y.  273.) 
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435a.  Where  an  appliance  furnished  by  the  master  to  the  servant  is 
made  from  material  bought  by  the  master  from  a  reputable  dealer  as 
the  best  in  the  market,  the  master  is  not  responsible  for  a  break  in  it 
due  to  a  defect  in  the  material  not  discoverable  by  inspection  or  by 
any  test  which  will  not  destroy  its  usefulness  for  the  purpose  for  which 
it  was  bought     {Carlson  v.  Phoenix  Bridge  Co,,  132  N.  Y.  273.) 

436.  Negligence  cannot  be  predicated  as  to  a  master  for  supplying 
his  servant  vith  a  defective  appliance,  merely  upon  proof  that  there 
are  in  the  market  several  kinds  thereof,  as  to  the  respective  merits 
of  which  experts  differ.  {Harley  v.  Buff.  Car  Mfg.  Co.,  142  N.  Y. 
31.) 

437.  An  employer  is  under  no  duty  to  an  employee  to  see  that  safe 
appliances,  which  he  has  furnshed  for  use  together,  shall  be  properly 
fastened  to  each  other  so  as  not  to  fall  apart.  (McCampbell  v. 
C'unard  S.  S.  Co.,  144  N.  Y.  652.) 

438.  When  an  appliance  in  addition  to  the  wear  and  tear,  to  which 
it  is  subjected,  while  being  used  for  the  purpose  for  which  it  was  de- 
signed, is  also  subjected  to  usage  which  might  tend  to  break  it  in  a 
different  way  from  that  by  its  designed  use,  the  master  should  provide 
for  inspection  adequate  to  guard  against  the  results  of  such  additional 
usage.     (Byrne  v.  Eastmans  Co.  of  N.  Y.,  163  N".  Y.  461.) 

439.  Where  there  is  nothing  in  the  appearance  of  a  piece  of  iron, 
from  which  a  ring  is  made,  to  indicate  any  defect  and  the  workmen 
employed  to  make  it  are  competent,  and  inspection  of  it  while  in  use 
is  made  from  time  to  time  by  independent  persons  of  a  nature  to  re- 
veal any  flaw  that  could  be  discovered  by  inspection,  it  is  error  to 
leave  it  to  the  jury  to  say  that  a  concealed  defect  could  have  been 
discovered  when  it  was  being  made  and  whether  there  was  proper  in- 
spection of  it  while  it  was  being  used.  (Smith  v.  N.  F.  Cent.,  etc., 
164  N".  Y.  491.) 

As  TO  Safety  Appliances.*® 

440.  The  rule  requiring  the  master  to  adopt  a  safety  device  in  gen- 
eral use  does  not  require  him  to  do  so,  in  a  case  where  by  reason  of 
special  circumstances  the  device  will  not  insure  safety.  (Piper  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  56  N.  Y.  630.) 

441.  The  removal  by  a  master  of  an  additional  safeguard  from  a 
dangerous  machine,  placed  on  it  by  him  as  an  experiment  and  found 
not  to  work  well,  is  not  negligence.    (HicJcey  v.  Taafe,  105  N.  Y.  26.) 

442.  A  master  is  not  bound  to  put  safety  clutches  on  his  freight  ele- 
vators.    (Stringham  v.  Hilton,  111  N.  Y.  188.) 

443.  When  a  master,  on  providing  an  elevator  for  his  servant^s  use, 
furnishes  one  which,  with  its  equipments,  is  of  the  most  approved 
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kind  and  pattern  for  the  purpose  to  which  it  is  applied,  and  has  it 
carefully  looked  after  and  inspected,  he  has  done  all  that  the  law- 
exacts.     {Hart  V.  Naumburg,  123  N.  Y.  641.) 

444.  A  master  is  not  bound  to  put  safety  appliances  on  a  freight 
elevator,  where  his  servants  are  excluded  from  it,  and  from  the  ele- 
vator shaft.     {Kern  v.  DeCastro  <&  D.  Bug.  Ref,  Co.,  125  N.  Y.  50.) 

445.  A  railroad  company  owes  no  duty  to  employees  who  are  en- 
gaged in  building  its  road,  to  use  at  temporary  switches  the  safety 
devices  which  are  in  general  use  on  completed  roads.  {Bennett  v. 
Long  Island  R,  R.  Co.,  163  N.  Y.  1.) 

446.  It  is  not  negligence  at  common  law  for  employer  to  obstruct 
the  passage  through  a  factory  window  to  a  fire-escape  by  fastening 
together  light  and  easily-broken  window  sashes  so  as  to  prevent  their 
being  raised  by  his  employees  and  thereby  disturbing  the  temperature 
in  his  factory  which  is  necessary  in  the  conduct  of  his  business. 
{Huda  V.  Am.  Olucose  Co,,  154  N.  Y.  474.) 

447.  The  duty  to  oil  safety  devices  so  as  to  keep  them  in  proper 
condition  to  act  is  not  one  which  the  employer  owes  to  his  employees 
after  he  has  given  them  instructions  to  have  it  done.  {Quigley  v. 
Levering,  167  N".  Y.  59.) 

448.  When  a  safety  device  is  safe,  if  properly  looked  after,  the  fact 
that  there  is  another  kind  used  elsewhere,  even  though  it  be  a 
standard  article,  is  immaterial.     {Quigley  v.  Levering,  167  N.  Y.  69.) 

Fire  Escapes.^ 

449.  An  employer  fails  to  furnish  a  proper  fire  escape  within  the 
meaning  of  the  Factory  Act  who  erects  a  dangerous  structure  under 
it  and  leaves  the  platform  on  to  which  an  escaping  employee  is  to 
drop  from  the  fire-escape  so  narrow  that  he  will  fall  on  the  struc- 
ture rather  than  the  platform.  {Johnson  v.  Steam  Gauge  &  L.  Co., 
146  N.  Y.  152.)    See  393,  supra. 

450.  Where  the  article  made  in  a  factory  requires  a  high  and  uni- 
form temperature  and  the  employees  persist  in  raising  the  windows 
to  the  injury  of  the  product,  it  is  not  a  breach  of  the  requirements  of 
the  Factory  Law  as  to  fire  escapes  and  accessible  landings  for  the 
employer,  who  provides  light  and  easily  broken  window  sashes,  to 
fasten  them  together  so  that  they  cannot  be  raised.  {Huda  v.  Am. 
Olucose  Co.,  154  N.  Y.  474.) 

Minors.^^ 

See  Finnerty  v.  Prentice,  75  N".  Y.  615. 

451.  The  Children's  Protective  Act  (Laws  of  1876,  chap.  122)  only 
applies  to  employments  either  vicious  in  themselves  or  those  which 
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partake  of  the  character  of  amusement,  and  has  no  application  to 
productive  industries,  or  useful  or  necessary  business  or  occupation. 
{Hickey  v.  Taaffe,  99  N.  Y.  204;  Hayes  v.  Bush  &  Denslow  Mfg. 
Co.,  102  id.  648.) 

452.  The  master's  negligent  failure  to  warn  an  employee  of  im- 
mature years  of  the  dangerous  character  of  a  machine,  which  such 
employee  is  to  tend,  becomes  immaterial  when  the  employee  is  other- 
wise informed  of  and  understands  the  danger.  {Hickey  v.  Taaffe, 
105  N.  Y.  26;  White  v.  Witiemann  Uth.  Co.,  131  id.  631.) 

453.  It  is  not  negligent  for  a  master  to  put  a  boy  at  work  at  a 
machine  having  cogs.  (Buckley  v.  Outta  Percha  &  R.  Mfg.  Co., 
113  N.  Y.  540.) 

454.  The  fact  that  there  is  no  guard  on  a  dangerous  machine  as  re- 
quired by  the  act  to  protect  minors,  imposes  no  liability  on  the  em- 
ployer, in  a  case  where  the  minor,  knowing  of  its  absence,  and  of  the 
danger,  voluntarily  meddles  with  it.  {White  v.  Wittemann  Lith.  Co., 
131  N.  Y.  631.) 

455.  A  boy  of  sixteen,  working  with  a  buzz  saw  and  fully  apprised 
of  its  dangers,  cannot  saddle  upon  his  employer  the  damages  resulting 
from  its  cutting  ofE  his  fingers,  merely  because  the  latter  did  not  warn 
him  of  the  danger.     {Ogley  v.  Miles,  139  N.  Y.  458.) 

456.  The  rule  that  the  master  is  answerable  for  his  omission  to  give 
a  minor  instructions  how  to  work  at  a  dangerous  machine,  and  as  to 
the  danger  to  be  apprehended  from  it,  does  not  apply  to  a  case  where 
the  minor  is  told  by  a  foreman  to  do  something  else  at  a  machine 
which  he  was  not  employed  to  do,  and  the  risk  of  doing  which  was 
obvious  to  him.     {Crown  v.  Orr,  140  N.  Y.  450.) 

Warning  servants  of  dangers.^^ 

457.  The  master's  own  knowledge  of  the  duties  an  inexperienced 
servant  is  set  to  do,  is  not  the  measure  of  the  amount  of  instruction 
in  regard  to  them,  which  the  master  is  bound  to  see  that  such  servant 
receives,  but  he  is  bound  to  provide  a  competent  instructor  and  to  see 
that  such  instructor  properly  instructs.  {Brennan  v.  Cordon,  118 
N.  Y.  489.) 

458.  When  a  master  employs  a  day  laborer  to  tend  a  machine  at  a 
particular  place  in  a  particular  manner,  which  is  perfectly  safe  to  do, 
he  is  not  bound  to  warn  him  against  the  danger  of  repairing  it  while 
in  motion,  when  it  gets  out  of  order  at  a  d^erent  place.  {McCue 
V.  Nat  Starch  Mfg.  Co.,  142  N.  Y.  106.) 

459.  An  owner  of  private  premises,  who  employs  a  person  to  do 
work  in  his  cellar,  owes  a  duty  to  him  to  inform  him  of  any  pitfall 
which  he  might  not  discover  in  the  dim  light.  (Eastland  v.  Clarke, 
165  N.  Y.  420.) 

See  also  chapter  III,  Servants,  sub  nom.  Assumption  of  Risk. 
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Delegation  of  master's  duties.^ 

460.  A  master  who  delegates  to  a  servant  the  performance  of  duties 
which  the  master  owes  to  his  servants  does  not  thereby  escape 
responsibility  for  the  way  in  which  those  duties  are  perform^!. 
Corcoran  v.  Holhrook,  59  N.  Y.  517.) 

461.  Where  a  master  employs  a  competent  person  to  keep  his  prem- 
ises in  a  safe  condition,  he  is  not  liable  to  a  servant  for  the  damages 
resulting  from  the  negligence  of  such  person  in  performing  that  duty. 
{Malone  v.  Hathaway,  64  N.  Y.  5.) 

462.  A  railroad  company  owes  to  its  employees,  not  only  the  duty 
to  inspect  its  tracks,  but  to  inspect  them  properly. 

Or, 

The  judgment  of  a  track  inspector  that  the  track  is  safe,  is  not 
res  ad  judicata  against  an  employee.  (Durkin  v.  Sharp,  88  N".  Y. 
225.) 

463.  A  master,  by  delegating  to  a  competent  contractor  the  duty  of 
providing  a  safe  appliance  for  the  use  of  his  servants,  escapes  respon- 
sibility to  his  servants  for  the  insecurity  of  the  appliance.     (Devlin 

.V.  Smith,  89  N".  Y.  470.) 

464.  Rule  in  Devlin  v.  Smith,  89  N.  Y.  470,  as  to  nonliability  of 
master  for  defective  scajffold  built  under  contract,  applied.  (Butler 
V.  Townsend,  126  N".  Y.  105.) 

465.  When  a  master  delegates  to  a  servant  the  duty  of  inspection 
and  repair  of  the  appliances  for  the  use  of  coservants  or  places  where 
they  work,  he  does  not  thereby  escape  the  responsibility  incumbent  on 
him  of  seeing  that  they  are  kept  safe  for  servant's  use.  (Murray  v. 
Usher,  117  N.  Y.  542.) 

Vigilance.^ 

466.  A  master  is  not  bound  to  do  everything  he  can  to  prevent  an 
accident  by  which  a  servant  may  be  injured.  (Leonard  v.  Collins, 
70  N".  Y.  90.) 

Waiver  by  servant.* 

467.  Where  a  servant,  having  knowledge  of  a  danger,  declines  a 
master's  proffer  to  guard  him  against  it,  the  master  is  freed  from 
responsibility  about  it.     (Shaw  v.  Sheldon,  103  N.  Y.  667.) 

Consult  also  Employers'  Liability  Act,  as  to  failure  to  inform 
master  of  defect.     (Laws  of  1902,  chap,  600.) 
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Notice  under  Liability  Act. 

468.  Written  notice  of  time,  place  and  injury  by  reason  of  a  defect 
in  the  employer's  ways,  works  or  machinery  within  120  days  after 
an  accident  is  a  condition  precedent  to  an  action  under  the  statute. 
(Laws  of  1902,  chap.  600,  §  2.) 

Inspection.^ 

See  428,  434,  435,  438,  439,  462,  465,  supra. 

CROSS-RESFESRBIfCBS. 

For  other  illustrations,  see  cases  cited  under  other  articles  of  this 
title,  and  other  titles  of  this  chapter,  in  many  of  which  the  acts  giving 
rise  to  the  controversy  were  acts  of  servants  of  the  various  defendants. 
They  are  not  mentioned  under  this  article,  as  the  points  decided  did 
not  turn  upon  questions  of  master  and  servant. 


Akticle  II — Common  Carriers. 
A.— Of  Passengers. 

§  85.  A  common  carrier  of  passengers  owes  to  his  passengers  the 
following  duties: 

(1)  To  keep  his  premises,  where  they  take  and  leave  his  con- 
veyances, in  fit  condition  for  them  to  do  so  safely. 

(2)  To  keep  his  conveyances  in  which  they  travel  roadworthy. 

(3)  To  keep  the  roadbed,  along  which  they  travel  and  the 
premises  at  its  side,  so  far  as  the  same  are  under  his  control, 
safe  for  travel. 

(4)  To  use  reasonable  diligence  in  ridding  his  premises  and 
conveyances  of  ice  and  snow,  if  their  presence  imperils  his  pas- 
sengers* safety. 

(6)  To  adopt  the  latest  appliances  for  the  safety  of  his  pas- 
sengers, which  are  well  known  and  in  general  use  in  his  line  of 
business. 

(6)  To  give  his  passengers  reasonable  opportunity  to  safely 
get  on  and  off  from  his  conveyances  while  at  a  full  stop. 

(7)  To  give  them  seats  in  his  conveyances. 
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(8)  To  protect  his  passengers  from  any  expectable  unpro- 
voked assault  from  copassengers  or  third  persons. 

(9)  To  insure  his  passengers  against  unprovoked  assaults  oy 
his  servants. 

Quest. —  How  would  it  be  in  the  case  of  an  assault  bj  a  servant  who 
suddenly  becomes  insane? 

(10)  To  carry  his  passengers  to  their  destination  with  reason- 
able diligence  and  in  safety. 

§  86.  In  the  management  of  his  conveyance  the  degree  of  care 
which  the  carrier  must  use  varies  according  to  the  dangers  to  which 
the  passenger  may  be  exposed,  and  his  own  power  of  control  over 
the  forces  which  he  adopts  to  propel  his  conveyance. 

§  C7.  A  carrier  may  limit  by  contract,  express  or  implied,  but  not 
by  mere  notice,  his  liability  to  a  free  passenger  for  the  negligence  of 
his  servants. 

§  88.  Whether  the  carrier  may  limit  his  liability  to  a  free  pas- 
senger for  his  own  negligence,  is  an  open  question  in  this  State. 

Nor  is  it  decided  whether  the  carrier  may  limit  his  liability  to  a  paying 
passenger  for  his  servant's  acts.  The  word  limit  does  not  mean  ex- 
tinguish, it  is  a  word  of  limited  scope.  The  public  policy  of  fifty  years 
ago,  when  it  was  first  decided  in  a  general  way  that  he  might  limit  by 
contract  his  liability,  was  the  public  policy  at  a  time  when  the  carrier  was 
a  person  of  limited  power,  and  the  traveling  public  limited  in  its  desire 
to  travel.  Railroads  were  competing  with  horses.  The  speed  of  travel 
was  so  limited,  that  it  was  supposed  to  be  dangerous  to  go  fast.  It  was 
negligent  to  run  fast  if  a  cow  were  grazing  near  the  track.  Brown  v. 
"N,  y.  Cent,  R,  R.  Co.,  infra.  Now  our  "  limited  trains  "  are  run  at  un- 
limited speed.  The  public  must  travel.  It  is  obliged  to  go  by  rail.  It 
has  no  choice.  The  parties  in  contracting  do  not  stand  on  equal  groimd. 
The  carrier  has  become  all  powerful.  He  dictates  legislation.  What 
our  public  policy  requires  at  the  present  time  is  something  the  courts  have 
yet  to  decide. 

§  89.  The  carrier,  although  not  an  insurer  of  his  passengers  against 
accidents,  is  yet  bound  to  a  degree  of  care,  which  rises  to  the  utmost 
care  in  proportion  as  the  danger  to  them  increases. 

§  90.  Whether  an  action  by  a  passenger  against  a  carrier  to  re- 
cover damages  for  a  breach  of  the  latter^s  duty  as  carrier  is  an  action 
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ex  contractu  or  ex  delicto  is  not  settled,  except  that  it  is  held  to  be 
immaterial. 

The  very  fact  that  a  decision  of  this  point  has  always  been  avoided, 
and  that  it  can  be  evaded  on  the  ground  of  immaterialitj,  shows  that 
the  distinction  between  such  actions  is  arbitrary  and  illogical.  A  man 
who  fails  to  keep  his  contract  is  guilty  of  a  breach  of  duty,  equally  with 
one  who  fails  to  avoid  his  neighbor  on  the  highway.  The  difference  is  in 
degree,  not  in  kind. 

§  91.  From  the  moment  the  relation  of  carrier  and  passenger  is 
entered  upon  to  the  moment  it  ends,  the  carrier  is  answerable  for 
all  the  consequences  to  the  passenger  from  the  willful  misconduct 
or  negligence  of  the  persons  employed  by  him  in  the  execution  of 
the  contract  which  he  has  undertaken  towards  the  passenger. 

§  82.  The  carrier's  duty  to  travelers  on  Sunday  is  the  same  as 
to  those  on  other  days  without  regard  to  the  purpose  of  their  journey. 

§  93.  When  a  person  enters  the  premises  of  the  carrier  with  the 
intention  to  pay  for  and  take  passage  in  his  conveyance,  in  the  manner 
prescribed  by  his  reasonable  regulations,  the  relation  of  carrier  and 
passenger  begins. 

§  94.  A  passenger,  who  refuses  to  comply  with  the  reasonable 
regulations  prescribed  by  the  carrier  for  the  orderly  and  safe  conduct 
of  his  business,  may  be  ejected  from  his  premises,  in  a  careful  manner 
and  without  more  violence  than  is  necessary  to  accomplish  the  object. 

§  95.  Where  a  carrier  sells  through  passage  over  the  lines  of  him- 
self and  several  connecting  carriers,  whether  by  one  ticket  for  all  of 
them,  or  a  separate  ticket  for  each,  he  is  answerable  for  the  damages 
sustained  by  the  passenger  upon  any  part  of  the  journey,  in  the  same 
manner  as  if  he  owned  the  whole  route. 

§  96.  A  person  who,  without  intention  of  paying  for  his  passage, 
obtains  entrance  in  the  carrier's  conveyance,  or  goes  upon  his  prem- 
ises without  his  permission,  express  or  implied,  is  a  trespasser  who 
may  be  summarily  ejected  from  the  carrier^s  premises. 
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Collected  from  the  Follotoing  Deoisiona,  Grouped  Under  these  Headings: 

Statutes,  469.  Carrier's  Duties—  {Continued,) 

The  relation^  477.  (4)  Management  of  boats,  542. 

Free  passengers,  483.  (5)  Passengers  getting  on  or  off. 

Sunday  passengers,  485.  (a)  Stages,  547. 

Ejection  of  passengers,  486.  (b)  Street  cars,  548. 

Several  carriers,  496.  (c)  Trains,  557. 

Carrier's  duties.  (d)  Boats,  571a. 

As  to  premises,  etc.,  498.  As  to  assistance,  572. 

As  to  road-bed,  514.  As  to  foresight,  573. 

As  to  vehicles,  518.  As  to  warning,  574. 

As  to  diligent  carriage,  528.  As  to  arrest,  576. 

As  to  seating,  534.  As  to  protection. 

As  to  safe  carriage.  (1)  From  assault,  578. 

(1)  Management  of  trains,  532.              (2)  From  robbery,  583. 

(2)  Management  of  stages,  538.              (3)  From  doctors,  585. 

(3)  Management   of   street    cars,  (4)  From  storms,  586. 

539.  (5)  From  collisions,  588. 

Statutes. 

The  various  statutes  passed  from  time  to  time  looking  to  the  protection 
of  passengers  have,  had  but  little  part  to  play  in  the  development  of  the 
law  on  this  subject,  and  a  bare  reference  to  them  is  all  that  can  be 
needed. 


469.  Horses  of  carrier's  carriage  must  not  be  left  untied.  (Rev. 
Stat.  696,  §  6;  Highway  Law  of  1890,  chap.  568,  §  160.) 

470.  Carrier  liable  for  willful  act  of  driver.  (Id.  %  Q;  id. 
§  161.) 

471.  Carrier  must  not  employ  servants  in  any  way  connected  with 
the  moving  power  who  drink  intemperately.  (1  Rev.  Stat.  695,  §  2; 
Highway  Law,  §  158;  Excise  Law  of  1892,  chap.  401,  §  39,  and  see 
that  of  1867,  chap.  628,  §  31.) 

472.  In  regard  to  emigrants.     (Laws  of  1848,  chap.  219,  §  2.) 

473.  Prohibiting  passengers  riding  on  platforms  of  cars.  (Laws 
1850,  chap.  140,  §  46;  Railroad  Law  1890,  §  53,  am.  in  1892.) 

474.  In  regard  to  carriers  by  boat.  (See  Rev.  Stat.,  last  ed., 
sub  nom.  Navigation.) 

475.  In  r^ard  to  liabilily  for  injuries  on  sleeping  and  parlor  cars, 
run  by  one,  owned  by  another  company.  (Laws  1858,  chap.  125,  §  4 ; 
R.  R.  Law  1890,  §  41,  am.  in  1892.) 

476.  Regulating  starting,  stopping  of  trains,  also  as  to  gates  on 
elevated  railroads.  (Laws  1881,  chap.  399;  The  R.  R.  Law  1890, 
§§  138,  1390 
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The  relation.^ 

477.  A  person  who  takes  a  place  in  a  common  carrier's  conveyance 
intending  to  pay.  fare  when  required  to  do  so  is  a  passenger,  and  as 
such  entitled  to  protection.  (Buffett  v.  Troy  &  Boat,  R,  R.  Co,,  40 
N.  Y.  168.) 

478.  A  common  carrier  owes  no  duty  of  care  to  persons  unlawfully 
on  its  trains.     {Eaion  v.  Del,  Lack.  &  W.  R.  R,  Co,,  57  N.  Y.  382.) 

See  infra,  sub  nom.  Ejection. 

479.  When  the  relation  of  carrier  and  passenger  is  once  entered 
upon,  the  carrier  is  answerable  for  all  consequences  to  the  passenger 
of  the  willful  misconduct  or  negligence  of  the  person  employed  by  it 
in  the  execution  of  the  contract  which  it  has  undertaken  toward  the 
passengers.     (Palmeri  v.  Manhattan  R.  Co,,  133  N.  Y.  261.) 

480.  A  steamer,  carrying  passengers  and  furnishing  them  with 
rooms  and  entertainment,  is  for  all  practical  purposes  a  floating  inn, 
and  the  liabilities  of  inn-keeper  attach  to  the  carrier.  (Adams  v. 
N.  J.  Steamboat  Co,,  151  N.  Y.  163.) 

481.  Persons,  who  with  the  permission  of  a  railroad  company  enter 
its  station  to  meet  passengers  on  incoming  trains,  are  to  be  considered 
as  there  by  invitation  and  not  as  mere  licensees.  {Godfrey  v.  N.  Y, 
C.  &  H.  R,  R,  R.  Co,,  161  K  Y.  565.) 

482.  The  duty  which  a  common  carrier  owes  to  its  passengers  to 
take  care  in  laying  its  tracks  and  managing  its  cars  that  they  shall 
not  be  injured  by  coming  in  contact  with  immovable  objects  in  too 
close  proximity  to  its  tracks,  does  not  extend  to  passengers  of  other 
carriers  who  are  allowed  to  run  their  cars  over  its  tracks.  {Bias  v. 
Rochester  Ry.  Co.,  169  N.  Y.  118.) 

Free  passengers. 

483.  A  common  carrier,  undertaking  to  carry  a  person  without 
compensation,  is,  in  the  absence  at  least  of  an  express  agreement 
exempting  it,  liable  to  such  person  for  injuries  sustained  through  its 
negligence.  (Nolton  v.  Western  R,  R.  Co,,  15  N".  Y.  444,  and  see 
chap.  V,  Defenses,  sub  nom.  Exemptions.) 

484.  Where  there  is  anything  in  the  circumstances  to  create  a  duty 
either  to  an  individual  or  the  public,  any  neglect  to  perform  that  duty 
from  which  injury  arises  is  actionable.     {Id,) 

Snnday. 

485.  When  a  common  carrier  carries  passengers  on  Sunday,  of 
whose  purpose  in  traveling  it  is  ignorant,  it  owes  the  same  duty  of 
care  to  those  unlawfully,  as  to  those  lawfully,  traveling.  {Carroll 
V.  ataten  Island  R.  R.  Co,,  58  N.  Y.  126.) 

APPELLATE  DIVISI0I7. 
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Ejectment  of  passengers.^ 

486.  A  regulation  made  by  a  railroad  company  requiring  pas- 
sengers to  exhibit  their  tickets  whenever  requested  and  directing 
ejection  from  their  cars  of  those  who  refuse  to  do  so  is  a  reasonable 
and  proper  one.    {Hibbard  v.  N.  Y.  &  Erie  R.  R,  Co.,  15  N.  Y.  455.) 

487.  A  common  carrier  ejecting  a  person  from  the  conveyance  for 
nonpayment  of  fare  must  not  do  so  in  a  negligent  manner.  {Sanford 
V.  Eighth  Ave.  R.  R.  Co.,  23  N.  Y.  343.) 

488.  If  a  passenger  remains  on  a  train  after  it  has  passed  a  station 
where  he  should  have  changed  cars  for  the  place  to  which  he  had 
bought  a  ticket,  and  refuses  to  follow  the  conductor's  instructions  to 
take  a  train  back  from  the  next  station,  he  may  be  ejected  if  he  will 
not  pay  additional  fare  for  carriage  on  the  train  where  he  insists  upon 
remaining.     {Barker  v.  N.  Y.  C.  R.  R.  Co.,  24  N.  Y.  599.) 

489.  Where  a  carrier's  conductor  is  acting  under  the  carrier's  orders 
to  eject  passengers  from  its  conveyance  who  refuse  to  pay  a  specified 
fare,  it  is  answerable  for  anything  he  does  in  carrying  out  the  orders, 
if  the  fare  is  illegal,  and  if  the  fare  is  legal,  it  is  answerable  for  any 
excessive  zeal  on  the  part  of  the  conductor.  (Jackson  v.  Second  Ave. 
R.  R.  Co.,  47  N".  Y.  274.) 

490.  Where  a  passenger  proffers  a  ticket  stamped  as  only  good  on 
a  day  different  from  the  date  of  the  proffer,  and  refuses  to  pay  his 
fare,  he  may  be  put  off  the  train.     (Elmore  v.  Sands,  54  N".  Y.  512.) 

491.  The  fact  that  a  passenger  may  have  drunk  to  excess  will  not 
in  every  case  justify  his  expulsion  from  a  public  conveyance.  (PuU 
nam  v.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  55  N.  Y.  108.) 

492.  A  carrier  is  answerable  for  the  act  of  its  conductor  in  ejecting 
a  passenger  from  its  car  under  the  mistaken  belief  that  he  was  drunk 
and  disorderly.  (Biggins  v.  Watervliet  T.  &  R.  R.  Co.,  46  N. 
Y.  23.) 

493.  If  a  passenger  is  obliged  to  take  two  trains  to  reach  his  desti- 
nation, he  is  not  exonerated  from  an  obligation  to  produce  a  ticket  or 
pay  his  fare,  even  though  the  conductor  of  the  first  train  has  im- 
properly taken  from  him  his  through  ticket.  (Townsend  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  56  N.  Y.  295.) 

494.  Where  a  parlor-car,  owned  by  one  corporation  is  run  as  a  part 
of  a  train  belonging  to  another  company,  the  porter  of  the  parlor-car 
is  to  be  considered  as  servant  of  the  latter  in  ejecting  a  person,  who 
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refuses  to  pay  extra  fare  because  there  were  no  searts  in  the  coaches. 
(Thorpe  V.  N.  Y.  C.  &  H.  R,  R.  R.  Co.,  76  N.  Y.  402.) 

495.  Ejection,  where  station  agent  had  sold  ticket  for  station  at 
which  train  did  not  stop,  and  ticket  refused  by  conductor.  {Miller 
V.  King,  166  N.  Y.  394.) 

Several  carriers. 

496.  Where  several  connecting  carriers  join  in  making  a  through 
route,  and  divide  the  fares  received  for  passage  over  the  whole  route, 
all  are  answerable  for  the  negligence  of  the  servants  of  any  one. 
{Champion  v.  Bostwick,  18  Wend.  175.) 

497.  Where  through  transportation  is  contracted  for  with  a  ticket 
agent  of  a  carrier,  and  through  payment  made  to  him,  the  fact  that  he 
gives  to  the  passenger  several  tickets  of  connecting  carriers  including 
his  principal,  does  not  operate  to  prevent  the  latter  from  being  con- 
sidered as  having  made  an  entire  contract  for  the  whole  route. 
{Quimhy  v.  Vanderhilt,  17  N.  Y.  306.) 

Carriers'  duties. 

As  TO  Premises^  Depots,  Platforms,  Etc.* 

498.  A  place  where  passengers  are  allowed  to  get  on  and  oflp  trains 
is  to  be  considered  as  a  station  in  determining  whether  a  train  is 
negligently  started.     {Keating  v.  N.  Y.  C.  R.  R,  Co,,  49  N.  Y.    673.) 

499.  In  order  that  a  place,  where  passengers  board  a  train,  shall 
be  considered  as  a  station,  it  must  appear  either  that  they  do  so  upon 
express  invitation,  or  from  custom  continued  long  enough  to  warrant 
an  inference  of  knowledge  thereof  on  the  part  of  the  carrier.  {Jones 
V.  N.  Y.  Cent,  etc.,  Co.,  156  N.  Y.  187.) 

500.  A  railroad  company  owes  to  its  passengers  a  duty  to  see  that 
there  are  no  obstructions  on  its  premises  which  may  penetrate  the 
vnindows  of  passing  trains.  {Holbrook  v.  Utica  &  Schen.  R.  R.  Co., 
12  N.  Y.  236.) 

501.  It  is  the  duty  of  a  railroad  company  to  keep  that  portion  of 
its  premises,  which  is  used  by  passengers  vrith  its  consent  for  boarding 
or  alighting  from  trains,  in  a  safe  condition.  {Hulbert  v.  N.  Y.  C. 
R.  R.  Co.,  40  N.  Y.  145.) 

502.  A  railroad  company  is  bound  to  see  that  its  platforms  at 
stations  are  so  far  free  from  ice,  that  passengers  using  the  ordinary 
care  of  persons  not  apprised  of  danger,  will  not  slip.  {Weston  v. 
N.  Y.  Elev.  R.  R.  Co.,  73  N.  Y.  595.) 
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503.  It  is  the  duty  of  a  railroad  company  to  provide  a  convenient 
passage  through  snow  from  its  depot  to  the  highway.  {Hoffman 
V.  N.  Y.  C.  &  U.  R.  R.  R.  Co.,  75  N.  Y.  605.) 

504.  When  a  street  car  company  removes  snow  from  its  tracks,  it 
must  not  leave  it  in  dangerous  piles  along  the  tracks.  {Dixon  v. 
Brooklyn  City  &  N.  R.  R.  Co.,  100  IST.  Y.  170.) 

505.  A  railroad  company  is  not  bound  to  make  immediate  and  con- 
tinuous removals  of  snow  and  ice,  gathering  to  slight  extent  on  the 
platforms  of  its  cars  while  in  transit.  {Palmer  v.  Pennsylvania  Co., 
Ill  N.  Y.  488.) 

506.  The  omission  of  a  railway  company  to  clear  the  approaches  to 
its  station  early  in  the  morning  from  deet  gathered  during  the  night, 
is  not  negligence.    {Kelly  v.  Manhattan  R.  Co.,  112  N".  Y.  443.) 

507.  The  fact  that  a  small  child  might  slip  through  an  opening  in 
a  guard-rail  of  a  bridge  is  not  enough  by  itself  to  admit  of  an  imputa- 
tion of  negligence  in  the  bridge  owner  for  maintaining  the  rail  in 
that  condition,  where  it  is  shown  that  vast  numbers  of  passengers, 
adults  and  children,  have  for  years  passed  by  such  guard-rail  in  safety. 
{Loftus  V.  Union  Ferry  Co.,  84  N.  Y.  455.) 

508.  A  railroad  company  must  not  construct  its  cars  and  station 
platforms  so  that  the  car  projects  over  the  platform.  {Dobiecki  v. 
Sharp,  as  Receiver,  88  N.  Y.  203.) 

509.  A  railroad  company  must  not  allow  mail-bags  to  be  thrown 
from  its  cars  on  to  station  platforms  where  passengers  are  standing. 
{Carpenter  v.  Boston  &  Albany  R.  R.  Co.,  97  N.  Y.  494.) 

510.  In  constructing  platforms  for  passengers  to  alight  upon  from 
its  cars,  a  railroad  company  is  only  bound  to  exercise  ordinary  care  to 
make  it  reasonably  adequate  and  safe  for  the  purpose  to  which  it  is 
devoted,  keeping  in  view  the  dangers  attending  its  use.  {Lafflin  v. 
Buffalo  &  Southwestern  R.  R.  Co.,  106  N.  Y.  136.) 

511.  It  is  not  negligent  for  a  railroad  company  to  allow  a  space  of 
eight  inches  to  exist  between  the  platforms  of  a  car  and  station,  when 
a  curve  in  its  track  at  the  spot  requires  such  space  to  be  left  and  the 
station  was  located  at  that  place  for  the  public  convenience.  {Ryan 
V.  Manhattan  Ry.  Co.,  121  N.  Y.  126.) 

512.  A  railroad  company  is  not  bound  so  to  construct  its  tracks  that 
it  will  be  impossible  for  a  passenger,  while  standing  on  the  step  at  the 
side  of  an  open  car,  to  be  struck  by  another  car.  {Craighead  v. 
Brooklyn  City  R.  R.  Co.,  123  N.  Y.  391.) 

513.  It  is  not  negligent  in  a  ferry  company  to  allow  its  landing 
bridge  to  be  on  a  diflferent  level  from  that  of  its  boat.  {Race  v. 
Union  Ferry  Co.,  138  N.  Y.  644.) 

As  TO   BOADBED. 

514.  A  common  carrier  is  not  responsible  to  its  passengers  for  the 
damages  resxilting  from  an  accident  due  to  trespass  on  its  track;  un- 
known and  not  expectable.  {Deyo  v.  N.  Y.  C.  B.  B.  Co.,  34  N. 
Y.  9.) 
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615.  To  warrant  a  recovery  by  a  passenger  in  a  railroad  train  for 
damages  received  in  accident  caused  by  Uie  breaking  of  a  rail,  he 
must  show  that  the  break  was  caused  by  a  discoverable  defect  in  the 
rail,  or  that  the  company  was  negligent  in  not  discovering  the  break. 
{McPadden  v.  N.  Y.  C,  B.  R.  Co.,  44  N.  Y.  478.) 

516.  A  carrier  by  railroad  is  not  an  insurer  of  passengers  against 
damages  by  reason  of  broken  rails.  {Cole  v.  N.  Y.  C.  B.  B.  Co.,  48 
N.  Y.  679.) 

517.  A  common  carrier  of  passengers,  whose  roadbed  is  along  a 
public  highway,  is  not  answerable  for  the  damages  resulting  to  its 
passengers  from  a  defect  in  the  highway,  as  to  which  it  had  neither 
knowledge  nor  notice  of  anything  to  suggest  danger.  {Birmingham 
V.  Boch.  City  &  B.  B.  B.  Co.,  137  N.  Y.  13.) 

As  TO  Vehicles,  Etc.* 

518.  A  common  carrier  is  bound  to  furnish  its  passengers  with  a 
vehicle  for  their  carriage  free  from  defects  discoverable  by  due  dili- 
gence, even  though  only  discoverable  during  its  manufacture.  {Hege- 
man  v.  West.  B.  B.  Co.,  13  N.  Y.  9.) 

519.  It  is  the  duty  of  a  common  carrier  of  passengers  to  adopt 
approved  safety  appliances  which  are  in  general  use.  {Hegeman 
V.  West.  B.  B.  Co.,  13  N.  Y.  9;  Smith  v.  N.  Y.  &  Harlem  B.  B.  Co., 
19  id.  127.) 

520.  A  common  carrier  is  an  insurer  to  its  passengers  of  the  road- 
worthiness of  its  vehicles.  {Alden  v.  N.  Y.  C.  B.  B.  Co.,  26  N.  Y. 
102;  ignored.) 

521.  A  ferry  company  is  bound  to  maintain  guard-chains  in  proper 
condition  to  keep  animals  from  going  overboard.  {Clarke  v.  Union 
Ferry  Co.,  35  N.  Y.  485 ;  Wyckoff  v.  Queens  County  Ferry  Co.,  52 
id.  32.) 

522.  A  carrier  of  passengers  is  bound  to  employ  any  means  which 
science  has  demonstrated  and  made  known  to  be  useful  and  effective 
in  avoiding  or  remedying  defects  in  the  construction  of  its  vessel, 
although  such  means  are  not  generally  used.  {Caldwell  v.  N.  J. 
Steamb.  Co.,  47  N.  Y.  282.) 

523.  A  carrier  of  passengers  is  bound  to  use  the  utmost  skill,  care 
and  foresight  in  ascertaining  and  adopting  new  improvements  for  its 
vessels  so  as  to  secure  additional  protection  to  passengers.  {Caldwell 
V.  N.  J.  Steamboat  Co.,  47  N.  Y.  282.) 

524.  Omission  to  inclose  a  space  between  the  gangway  railing  and 
deck  of  a  steamboat  is  not  negligence,  where  the  steamboats  in  that 
locality  have  been  so  constructed  for  years,  and  no  accident  on  account 
thereof  ever  befell  before,  or  was  apprehended.  {Dugan  v.  Cham* 
plain  Transp.  Co.,  56  N.  Y.  1.) 

APPELIATS  DIVISION. 

4  Grotsch  V.  StelnVy  Ry.  Co.  19  130  I  Whittaker  v.  S.  I.  M.  R.  Co.  65  451 
Poulsen  V.  Nassau,  etc.,  Co.  30  246  AUen  ▼.  United  Traction  Co.  67  363 
Leonard  v.  BTclyn,  etc,  Co.    57    125 1 
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525.  It  is  not  negligent  for  a  common  carrier  to  fit  up  his  vehicle 
in  the  same  manner  as  similar  vehicles  are  usually  fitted,  and  which 
experience  has  not  shown  to  be  unsafe.  {Crocheron  v.  North  Shore 
Stat.  Is.  F.  Co.,  56  IST.  Y.  656.) 

526.  The  fact  that  the  steps  to  a  stage  are  not  closed  at  the  back, 
is  not  of  itself  suflBcient  to  charge  a  common  carrier  with  negligence 
in  using  a  defective  vehicle.  {Frohisher  v.  The  Fifth  Ave.  Transp. 
Co.,  151  N.  Y.  431.) 

627.  A  carrier  must  arrange  the  platforms  of  cars  so  that  the  dresses 
of  his  passengers  will  not  catch  as  they  step  oflf.  {Smith  v.  Kings- 
ion  City  R.  R.  Co.,  169  N.  Y.  616.) 

As  TO  Diligent  Carriage.^ 

?28.  In  an  action  against  a  common  carrier  for  breach  of  contract 
to  carry,  it  is  no  defense  that  the  failure  to  carry  was  due  to  the  willful 
act  of  the  carrier's  servant.  {Weed  v.  Panama  R.  R.  Co.y  17  N.  Y. 
362.) 

529.  It  is  the  duty  of  a  common  carrier,  in  case  his  means  of  trans- 
portation fail  him,  to  use  all  reasonable  care  and  diligence  to  provide 
other  means.    {Williams  v.  VanderbUt,  28  N.  Y.  217.) 

530.  See  also  Ward  v.  VanderbUt,  4  Abb.  C.  A.  D.  521 ;  Van  Buskirh 
V.  Roberts,  31  N.  Y.  661;  Quimby  v.  VanderbUt,  17  id,  306.) 

As  TO  Seating.* 

531.  A  passenger  may  sit  in  a  parlor  car  without  paying  extra  fare, 
if  seats  in  the  other  coaches  are  filled.  {Thorpe  v.  N.  Y.  C  &  H.  R. 
R.  R.  Co.,  76  N.  Y.  402.) 

As  TO  Safe  Carriage. 
(1)  Management  of  Trains  at  Stations.'^ 

532.  It  is  negligent  to  run  an  express  train  at  full  speed  past  a 
station  when  a  way  train  is  stopping  to  discharge  passengers.  {Keller 
V.  N.  Y.  C.  R.  R.  Co.,  2  Abb.  C.  A.  D.  480.) 

533.  When  a  train  is  discharging  passengers  at  a  station  and  an 
•express  train  is  coming  up  at  full  speed  on  a  track,  between  which  and 
the  station  the  way  train  is,  due  precautions  must  be  taken  to  see  that 
passengers  alight  from  the  way  train  on  the  station  side  of  it. 
{Keller  v.  N.  Y.  C.R.  R.  Co.,  2  Abb.  C.  A.  D.  480.) 

534.  When  a  train  stops  at  a  station  to  receive  passengers,  trains 
must  not  pass  on  the  track  between  it  and  the  station.  {Terry  v. 
Jewett  as  Receiver,  etc.,  78  N.  Y.  338.) 

APPELLATE  DIVISION. 


« Taylor  v.  Nassau,  etc.,  Co.  32  486 
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affd.  169  N.  Y.  689. 
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535.  To  bring  without  notice  at  an  improper  rate  of  speed  up  to  a 
depot  into  the  neighborhood  of  outgoing  passengers  a  train^  the  cars 
of  which  are  so  constructed  as  to  overlap  the  platform  provided  for 
paasengers,  is  negligence.  (Archer  v.  N.  Y.,  N.  H.  £  H.  R.  R.  Co,j. 
106  N.  Y.  589.) 

536.  It  is  negligent  to  run  a  train  past  a  station  at  a  rapid  rate 
when  a  passenger  train  has  stopped  to  discharge  and  receive  pas- 
sengers.    (Parsons  v.  N.  Y.  C.  £  E.  R.  R.  R.  Co,,  113  N.  Y.  355.) 

537.  Negligence  cannot  be  predicated  of  the  management  of  a  train 
at  a  station  from  the  mere  fact  that  it  runs  over  a  passenger^  who  haa 
alighted  from  another  train,  and  passed  behind  the  latter  and  on  to 
the  track  where  he  is  run  over.  (Goldberg  v.  N.  Y,  C.  &  H.  R.  R.  R. 
Co.,  133  K  Y.  561.) 

(2)  0/  Stages. 

538.  If  a  railroad  company  undertakes  to  transport  passengers  by 
conveyance  other  than  its  trains,  it  owes  them  the  same  duty  of  care 
in  such  transportation.  (Buffett  v.  Troy  &  Bost.  R.  R.  Co.,  40  N. 
Y.  168.) 

(3)  Of  Street  Cars.^ 

539.  Failure  on  a  sudden  emergency  to  manage  a  street  car  as  well 
as  afterthought  would  show  it  could  have  been  done,  in  order  to  avoid 
an  accident,  is  not  necessarily  negligent.  (Wynn  v.  Cent.  Ph.,  etc.^ 
R.  R.  Co.,  133  N.  Y.  573.) 

540.  The  rule  that  in  respect  of  carrying  passengers  a  railroad  com- 
pany is  bound  to  exercise  all  the  care  and  skill,  which  human  over- 
sight can  suggest  to  secure  the  safety  of  its  passengers,  applies  only  to 
roadbeds,  machinery,  and  cars,  and  not  to  the  operation  thereof* 
(Stierle  v.  Union  Ry.  Co.,  156  N.  Y.  70.) 

541.  The  decision  in  Stierle  v.  Union  Ry.  Co.  (156  N.  Y.  70,  and 
also  684)  made  no  change  in  the  law  as  to  the  degree  of  care  re- 
quired of  carriers  to  insure  safety  of  passengers.  (Koehne  v.  N. 
Y.  £  Queens  Co.  Ry.  Co.  165  N.  Y.  603.) 

(4)  Of  Boats.^ 

542.  It  is  negligent  for  the  managers  of  a  boat  to  give  the  signal  to 
passengers  to  land,  before  the  boat  is  fully  secured  to  its  place. 
(Ferris  v.  Union  Ferry  Co.,  36  N.  Y.  312.) 
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543.  It  is  the  duty  of  a  ferry  company  bo  to  fasten  its  boat  on 
landing,  that  horses  shall  not  have  to  step  up  to  get  off.  {Hazman 
V.  Hob.  Land  &  Imp.  Co.,  50  N.  Y.  53.) 

544.  Carrying  a  greater  pressure  of  steam  in  a  boiler  than  is  allowed 
by  the  inspectors  of  boilers  under  the  Act  of  Congress  is  negligence. 
{Carroll  v.  Stat.  Isl.  B.  R.  Co.,  58  N-  Y.  126.) 

545.  When  fastenings  for  safety  on  a  common  carrier's  vehicles  are 
tampered  with  by  an  unauthorized  person,  the  carrier  is  not  liable  for 
the  results  when  happening  before  discovery.  (Cleveland  v.  N.  J. 
Steamboat  Co.,  68  N.  Y.  306,  89  id.  627,  125  id.  299.) 

546.  It  is  not  negligent  as  to  passengers  to  start  a  steamboat  before 
the  gangway  has  been  closed.     (Id.) 

(5)  While  Passengers  Getting  On  or  Off. 

a. —  STAGES. 

547.  The  starting  of  a  stage  while  a  passenger  is  alighting  is,  in  the 
absence  of  proof  as  to  the  cause,  evidence  of  negligence  on  the  carrier's 
part.     (Roberts  v.  Johnson,  58  N.  Y.  613.) 

b. —  STREET  CAKS.^^ 

548.  A  street  car  company  is  liable  for  the  damages  resulting  from 
the  negligence  of  its  employee  while  assisting  a  child  in  getting  on 
board  by  the  front  platform.  (Drew  v.  Sixth  Ave.  R.  R.  Co.,  26  N. 
Y.  49,  and  see  Drew  v.  Sixth  Ave.  R.  R.  Co.,  1  Abb.  C.  A.  D.  556; 
S.  C,  3  Keyes,  429.) 

549.  A  passenger's  notice  to  a  car  driver  to  stop  is,  if  obeyed,  as 
effectual  as  notice  to  the  conductor,  to  protect  him  while  alighting. 
(Mulhado  v.  Brooklyn  City  R.  R.  Co.,  30  N.  Y.   370.) 

550.  It  is  negligent  for  the  driver  of  a  street  car  not  to  obey  the 
signal  to  stop.  (Sheridan  v.  Brooklyn  City  dc  Newt.  B.  B.  Co.,  36 
N.  Y.  39.) 

551.  A  street  car  company  must  not  stop  its  car  for  a  passenger  to 
get  off,  when  a  vehicle  is  so  close  behind  it  and  coming  up  at  such  a 
rate  of  speed  as  to  make  a  collision  probable.  (Maverick  v.  Eighth 
Ave.  B.  B.  Co.,  36  N.  Y.  378.) 

552.  When  a  passenger  is  boarding  a  street  car,  the  person  who 
controls  its  starting,  should  look  to  see  if  there  is  anyone  else  to  get 
on  before  it  starts.    (WolfkeU  v.  Sixth  Ave.  B.  B.  Co.,  38  N.  Y.  49.) 

553.  It  is  negligence  in  a  driver,  after  slowing  down  a  street  car,  to 
start  it  up,  instead  of  stopping  it,  while  a  passenger  is  carrying  out  his 
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notified  intention  of  getting  off.     (Nichols  v.  Sixth  Ave.  R.  R.  Co., 
38  N.  Y.  131.) 

554.  Where  the  passenger  alighting  is  a  female^  opportunity  must 
be  given  her  to  get  her  dress  clear.  {Colt  v.  Sixth  Ave.  R.  R.  Co.,  49 
N.  Y.  671;  Poulin  v.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  61  id. 
621;  Smith  v.  Kingston  City  R.  R.  Co.,  169  id.  616.) 

555.  It  is  not  negligent  for  the  persons  in  charge  of  a  street  car  to 
omit  to  bring  it  to  a  full  stop^  in  order  to  take  on  a  man  in  good  health 
and  unencumbered.  {Moylan  v.  Second  Ave.  R.  R.  Co.,  128  N.  Y. 
583.) 

556.  A  street  car  conductor  must  see  that  a  passenger  lawfully 
entering  the  car  is  in  a  place  of  safety  before  he  signals  the  driver  to 
proceed.    (Akersloot  v.  Second  Ave.  R.  R.  Co.,  131  N.  Y.  599.) 

C. —  TRAINS.^^ 

557.  After  reasonable  opportunity  has  been  given  for  passengers  to 
leave  or  board  a  train  at  a  station  and  the  signals  to  start  it  have  been 
given^  a  railroad  company  is  not  bound  to  hold  its  train  so  that  a 
belated  passenger  may  get  on  board.  {Paulitsch  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  102  N.  Y.  280.) 

558.  An  invitation  to  get  on  board  a  crowded  train  and  a  failure  to 
shut  the  gate  behind  the  passenger  as  required  by  the  statute  in 
respect  of  elevated  roads  are  evidence  of  negligence  in  respect  of  an 
injury  resulting  from  an  acceptance  of  the  invitation  and  failure  to 
shut  the  gate.     (Graham  v.  Manhattan  Ry.  Co.,  149  N.  Y.  336.) 

559.  A  railroad  company,  which  invites  a  passenger  to  board  its 
train  at  a  station,  past  which  the  train  is  slowly  moving  without 
stopping,  owes  to  him  the  same  duty  to  give  him  a  reasonable  oppor- 
tunity to  take  his  seat  without  danger  from  a  jerk  of  the  train  as  it 
would  if  it  stopped  to  take  him  on.  (Distler  v.  Long  Island  R.  R, 
Co.,  151  N.  Y.  424.) 

560.  A  railroad  company  must  take  due  precautions  to  see  that  its 
passengers  may  alight  from  its  trains  with  safety  at  stations, 
(Dickins  v.  N.  Y.  C.  R.  R.  Co.,  1  Abb.  C.  A.  D.  504.) 

561.  It  is  negligence  not  to  give  passengers  a  reasonable  time  to 
alight  from  a  train.  (Keller  v.  N.  Y.  C.  R.  R.  Co.,  2  Abb.  C.  A.  D. 
480.) 

562.  When  a  train  stops  at  a  station,  it  must  not  be  started  up  with 
a  jerk  before  passengers  have  had  a  reasonable  opportunity  to  get  off. 
(Downs  V.  N.  Y.  C.  R.  R.  Co.,  47  N.  Y.  83,  56  id.  664.) 

563.  It  is  negligent  for  a  railroad  company  to  bring  its  trains  to  a 
stop  at  a  depot  so  suddenly  as  to  throw  passengers  off  their  balance. 
(Wylde  V.  Northern  R.  R.  Co.  of  N.  J.,  53  N.  Y.  156.) 
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564.  The  sudden  jerking  of  a  train  while  a  passenger  is  rightfully 
passing  out  of  the  car  to  alight,  is  negligence.  {Sauter  v.  N.  Y.  C. 
46  H.  n.  R.  R.  Co.,  66  N.  Y.  50.) 

565.  A  common  carrier  owes  a  duty  to  a  drunken  passenger  not 
to  jerk  its  train  while  he  is  getting  off  at  a  station  where  it  has  stopped. 
(Milliman  v.  N.  Y.  C.  &  H,  R.  R.  R.  Co.,  66  N.  Y.  642.) 

566.  Trains  must  be  brought  to  a  full  stop.  (Filer  v.  N.  Y.  C. 
R.  R.  Co.,  49  N.  Y.  47;  Bucker  v.  N.  Y.  C.  &  E.  R.  R.  R.  Co.,  98 
id.  128.) 

567.  It  is  negligent  management  of  a  railroad  train  when,  after  a 
station  has  been  announced  to  passengers  and  the  train  has  slowed 
down,  so  that  to  persons  of  ordinary  intelligence,  it  appears  to  have 
stopped,  and  passengers  are  about  to  alight,  it  is  allowed  to  be  jerked 
or  started  suddenly  without  warning.  {Bartholomew  v.  N.  Y.  0. 
&  H.  R.  R.  R.  Co.,  102  N.  Y.  716.) 

568.  When  a  passenger  is  using  reasonable  diligence  to  get  off  a 
train  at  a  station,  it  must  not  be  started  until  he  has  gotten  off. 
(McDonald  v.  Long  Island  R.  R.  Co.,  116  N.  Y.  546.) 

569.  Starting  a  train  while  a  passenger  is  in  the  doorway  of  a  car 
waiting  for  a  chance  to  get  off  is  negligence.  (Baker  v.  Manhattan 
R.  Co.,  118  N.  Y.  533.) 

570.  The  duty  of  managing  a  train  carefully  while  a  passenger  is 
alighting  is  owing  as  well  to  one,  who  is  getting  off  because  he  has 
made  a  mistake  in  getting  on,  as  to  one  who  took  the  right  train. 
(Lewis  Y.  Del.  &  Hud.  Canal  Co.,  145  N.  Y.  508.) 

571.  The  opening  of  vestibxde  doors  on  a  vestibule  railroad  train, 
following  the  announcement  of  a  station  is  not  such  an  invitation  to 
the  passenger  to  alight  as  to  relieve  him  from  the  risk  of  getting  off 
before  the  train  has  actually  stopped.  (Meams  v.  Cent.  R.  R.  Co. 
of  N.  J.,  163  N.  Y.  108.) 

d. —  BOATS.^ 

No  cases  in  Court  of  Appeals. 

As  TO  Assistance.^* 

572.  A  railroad  company  is  not  bound  at  properly  constructed 
stations  te  provide  a  person  te  assist  passengers  to  alight.  (Laflin  v. 
Buff.  &  Southwest  R.  R.  Co.,  106  N.  Y.  136.) 

As  TO  FOEESIGHT. 

573.  A  common  carrier  is  not  boimd  to  foresee  and  guard  against 
the  results  of  the  conjunctive  occurrence  of  incidents,  no  one  of 
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which  in  itself  would  have  been  sufScient  to  produce  an  injury  to  a 
paasenger.    {Cleveland  v.  N.  J.  St.  Co.,  68  N.  Y.  306.) 
See  Storm  and  Wind,  infra. 

As  TO  Warning. 

574.  A  railroad  company  is  under  no  obligation  to  its  passengers  to 
warn  them  of  the  danger  of  riding  on  the  step  of  an  open  car. 
{Craighead  v.  Brooklyn  City  R.  R.  Co.,  123  N.  Y.  391.) 

675.  When  a  ship  is  being  warped  to  a  dock,  its  oflBcers  should  warn 
passengers  to  stand  away  from  the  hawser.  {Miller  v.  Ocean  8.  8. 
Co.,  118  N.  Y.  199.) 

As  TO  Arrest  Of.^* 

576.  The  arrest  by  a  police  oflBcer,  with  the  aid  of  a  carrier's  ticket 
agent,  of  a  passenger  on  suspicion  of  his  having  given  a  counterfeit 
bill  to  the  ticket  agent  is  not,  in  the  absence  of  authority  by  the  car- 
rier, a  breach  by  the  carrier  of  any  duty  to  the  passenger.  {Mulligan 
V.  N,  Y.  &  Rock.  B.  R.  R.  Co.,  129  N.  Y.  506.) 

577.  A  common  carrier  is  responsible  for  the  false  arrest  of  a  pas- 
senger made  by  its  ticket  agent  on  a  charge  that  the  passenger  has 
passed  a  counterfeit  when  purchasing  a  ticket.  {Palmeri  v.  Man- 
hattan R.  Co.,  133  N.  Y.  261.) 

As  to  Protection. 
(1)  From  Assaults,  Etc.^^ 

578.  It  is  not  negligent  in  a  common  carrier  to  fail  to  protect  a 
passenger  from  an  assault  by  a  drunken  passenger,  where  there  was 
nothing  to  excite  suspicion  that  the  assault  would  be  made.  {Put- 
nam V.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  55  N.  Y.  108.) 

579.  A  common  carrier  must  protect  its  passengers  from  assault  by 
its  servants.  {Stewart  v.  Brooklyn  Crosstown  R.  R.  Co.,  90  N.  Y. 
588,  formally  overruling  Isaacs^  case;  Schultz  v.  Third  Ave.  R.  R. 
Co.,  89  N.  Y.  242.) 

580.  When  through  the  negligence  of  a  common  carrier  a  passenger 
is  frightened  into  a  state  of  helplessness,  the  carrier  owes  a  duty  of 
protecting  such  passenger  from  harm  occurring  while  and  because 
helpless.     {Smith  v.  British  &  N.  Am.  8.  P.  Co.,  86  N.  Y.  408.) 

581.  A  railroad  company  is  not  bound  to  remove  from  the  racks 
above  the  seats  in  its  cars  packages  placed  there  by  passengers,  unless 
they  are  obviously  improper  for  carriage  in  such  places.  {Morris 
v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  106  N.  Y.  678.) 
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582.  A  railroad  company  is  responsible  to  a  passenger  for  an  un- 
provoked assault  upon  him  by  a  porter  of  a  sleeping-car,  whatever  may 
have  been  the  latter's  motive,  and  notwithstandmg  that  it  neither 
owns  the  sleeping-cars,  nor  hires  nor  pays  the  porter.  {Dwinelle 
V.  N.  r.  C.  &  E.  B.  B.  B.  Co.,  120  N.  Y.  117.) 

(2)  From  Bobbery, 

583.  A  common  carrier  is  under  no  duty  to  protect  its  passenger 
from  the  robbery  of  valuable  securities,  which  he  may  choose  to  carry 
on  his  person  during  his  journey.  (Weeks  v.  N.  Y.,  N.  H.  &  H.  B. 
B.  Co.,  72  N.  Y.  50.) 

584.  A  railroad  company,  which  runs  sleeping  cars  on  its  road  with 
sections  separated  from  the  aisle  only  by  curtams^  owes  a  duty  to  its 
passengers  to  have  an  employee  continually  on  the  watch  in  the  aisle 
while  fiiey  are  asleep.  (Carpenter  v.  N.  Y.,  N.  H.  &  H.  B.  B.  Co., 
124  N.  Y.  53.) 

(3)  From  Doctors. 

585.  A  carrier  of  passengers  by  sea,  which  is  under,  and  has  per- 
formed, the  duty  of  employing  upon  its  ship  a  duly  qualified  physician 
and  supplying  medicine  for  a  voyage  properly  packed  and  labeled, 
and  having  it  inspected  according  to  statute,  owes  no  duty  to  a  pas- 
senger to  see  that  the  physician  keeps  the  medicine  in  such  a  way 
as  to  lessen  the  chances  of  mistake  by  such  physician  in  giving  it  out. 
(Allan  V.  State  8.  S.  Co.,  132  N.  Y.  91.) 

(4)  From  Storm  and  Wind. 

586.  It  is  the  duty  of  a  railroad  company  to  secure  its  cars  on  side 
tracks,  so  that  any  expectable  wind  will  not  blow  them  on  to  the  main 
track.    (Webster  v.  Bome,  W.  &  Og.  B.  B.  Co.,  115  N.  Y.  112.) 

587.  Negligence  in  not  suspending  entirely  the  running  of  its 
trains  during  an  unprecedented  storm,  cannot  be  predicated  of  a 
railroad  company,  when  the  storm  had  been  unheralded,  had  appar- 
ently abated  somewhat  in  its  fury,  and  many  passengers  were  seeking 
transportation.   (Connelly  v.  Manhattan  Baxlway  Co.,  142  N.  Y.  377.) 

(5)  From  Collisions.^^ 

588.  It  is  negligent  to  allow  a  collision  between  two  trains  going  in 
opposite  directions  on  the  same  track.  (Buel  v.  N.  Y.  Cent.  B.  B. 
Co.,  31  N.  Y.  34.) 

589.  A  railroad  company  owes  a  duty  to  its  passengers  not  to  run 
its  train  at  speed  when  a  cow  is  grazing  so  near  the  track  as  to  afford 
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likelihood  of  a  collision.    {Brown  v.  N.  Y.  Cent.  B.  £.  Co,,  34  N.  Y. 
404.) 

590.  A  carrier  of  passengers  is  bound  to  stop  his  vehicle,  if  he  can, 
so  as  to  avoid  a  threatened  collision.  (Barrett  v.  Third  Ave.  R.  R. 
Co.,  45  N.  Y.  628.) 

591.  A  carrier  of  passengers^  on  crossing  a  steam  railroad  track,  is 
bound  to  use  the  utmost  skill  and  foresight.  {Coddington  v.  Brooklyn 
Crosstown  B.  B.  Co.,  102  N.  Y.  66.) 

592.  The  failure  of  a  driver  of  a  street  car,  whose  brake-chain 
breaks  on  a  down  grade,  to  shout  to  the  car  ahead,  or  to  turn  his 
horses  to  one  side  to  drag  his  runaway  car  off  the  track,  so  as  to  avert 
collision  with  the  car  ahead,  is  not  negligence.  (Wynn  v.  Cent.  Park, 
N.  &  E.  B.  B.  B.  Co.,  133  K  Y.  575.) 

B.— Of  Goods. 
§  97.  A  common  carrier  may  limit  by  contract,  express  or  implied, 
but  not  by  notice,  his  common  law  liability  as  an  insurer  of  goods  car- 
ried by  him. 

§  98.  If  the  liability  of  a  common  carrier  has  been  limited  by  a 
contract,  which  does  not  specifically  exempt  it  from  liability  for  negli- 
gence, it  is  answerable  for  negligence,  even  though  the  language  of 
the  limitation  is  comprehensive  enough  to  include  such  an  exemption. 

Or:  A  carrier  can  not  limit  its  liability  for  damages  resulting  from 
negligence  by  any  phrase,  however  general  or  comprehensive,  which  does 
not  use  the  word,  negligence. 

§  99.  The  plaintiff's  cause  of  action  under  a  contract  such  as  that 
mentioned  in  the  last  section  is  a  cause  of  action  for  negligence, 
which  he  must  aver  and  prove. 

Query. — ^As  the  gist  of  such  an  action  is  negligence,  should  the  rules 
as  to  the  duty  of  the  carrier  to  passengers  apply  so  far  as  their  subject 
matter  will  allow? 

§  100.  In  the  carriage  of  animals,  the  liability  of  the  carrier,  as  to 
such  injuries  as  happen  to  them  by  virtue  of  their  being  animals,  is 
not  that  of  insurer,  but  for  negligence  only. 

§  101.  The  liability  of  a  telegraph  company  in  the  transmission  of 
messages  is  not  that  of  an  insurer  of  their  correctness,  but  for  negli' 
gence  only. 
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Collected  from  the  Following  Deoisiona,  Grouped  Under  these  Headinge: 

lamiting  liability.  Duty  under  limited  liability,  607. 

By  contract,  593.  MiBcellaneous,  613. 

By  statute,  606.  List  of  cases,  623a. 

limiting  liability. 

By  Contract." 

593.  A  common  carrier  may  limit  by  contract  its  liability  for  injury 
to  goods  in  transit.    (Dorr  v.  N.  Y.  Steam  Nav.  Co.,  11  N.  Y.  485.) 

594.  Where  goods  are  carried  at  owner's  risk,  evidence  that  they 
were  injured  in  a  railroad  accident  does  not  warrant  an  inference  that 
the  injury  was  due  to  the  carrier^s  negligence.  (French  v.  Buff,  & 
E.  R.  R.  Co.,  2  Abb.  C.  A.  D.  196.) 

595.  An  exemption  clause  in  a  receipt  for  baggage  given  by  an 
express  agent  to  a  traveler  on  board  a  train,  under  circumstances 
which  would  not  fairly  apprise  him  of  its  existence  therein,  is 
inoperative.    (Blossom  v.  Dodd,  43  N.  Y.  264.) 

See  also  Springer  v.  Weetoott,  166  N.  Y.  117. 

696.  A  telegraph  company  may  limit  its  liability  on  a  message  by 
notice  duly  brought  to  the  sender's  knowledge.  (Breese  v.  U.  S.  Tel. 
Co,,  48  N.  Y.  132.) 

597.  The  sender  of  a  telegram  may  be  presumed  to  know  and  assent 
to  a  condition  printed  on  blanks,  which  have  been  in  his  possession 
for  some  time.    (Id,) 

598.  A  shipper  who  contracts  with  a  carrier  to  have  his  goods  car- 
ried to  the  end  of  the  latter*s  route  and  then  forwarded  by  another 
carrier,  does  not  by  virtue  of  a  clause  in  the  contract  limiting  the 
common  law  liability  of  the  first  carrier  thereby  empower  the  latter 
to  limit  that  of  the  next  carrier.  (Bdbcock  v.  Lake  Shore  &  M.  S, 
R,  R,  Co,,  49  N.  Y.  491.) 

599.  In  the  absence  of  fraud,  concealment  or  improper  practice,  the 
legal  presumption  is  that  an  exemption  clause  contained  in  a  receipt 
given  for  express  matter  is  known  and  assented  to  by  the  party  receiv- 
ing it.    (Belger  v.  Dinsmore,  51  N.  Y.  166.) 

600.  A  clause  in  an  express  receipt,  that  the  express  company  shall 
not  be  liable  for  any  loss  of  a  package  for  over  $50  unless  the  value 
thereof  was  stated,  does  not  include  a  loss  occasioned  by  the  com- 
pany's negligence.     (Westcott  v.  Fargo,  61  N.  Y.  542.) 

601.  A  telegraph  company  cannot  limit  its  common  law  liability 
for  negligence  by  a  mere  notice.  (Pearsall  v.  West.  Union  Tel.  Co., 
124  N.  Y.  256.) 
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602.  The  sender  of  a  telegram  is  not  bound  by  what  the  telegraph 
company  may  choose  to  print  upon  its  message  blanks,  unless  he  knows 
the  contents  or  his  attention  is  called  thereto  at  the  time  he  sends  a 
message.    (Id.) 

603.  An  agreement  with  a  carrier  to  transport  a  horse  at  reduced 
rates  in  consideration  of  his  being  valued  at  a  specific  sum  in  case  of 
death  or  injury,  precludes  the  shipper  from  recovering  any  larger  sum. 
(Zimmer  v.  N.  Y.  C.  &  H.  R,  R.  R.  Co.,  137  N.  Y.  460.) 

604.  Where  goods  are  shipped  under  a  bill  of  lading,  which  calls 
for  shipment  per  named  steamer  to  an  intermediate  port  and  thence 
by  transshipment  to  place  of  destination,  and  the  bill  of  lading  con- 
tains a  clause  of  exemption  from  various  perils  including  perils  of 
land  transit,  and  the  shipper  knows  that  the  said  steamer  never  goes 
as  far  as  the  intermediate  port,  but  that  it  is  customary  for  her  to 
carry  freight  only  part  of  the  way  and  then  to  forward  it  by  land  ta  the 
intermediate  port,  there  is  no  such  deviation  in  the  stipulated  route 
as  to  override  the  exemption  clauses,  and  render  the  carrier  liable  as 
insurer.    {Robertson  v.  National  3.  8.  Co.,  189  N.  Y.  416.) 

By  Statute. 

606.  The  provisions  of  the  Act  of  Congress  of  March  3,  1851,  that 
the  owner  of  a  vessel  shall  not  be  liable  for  loss  or  damage  to  any 
goods  or  merchandise  shipped  or  taken  on  board  any  vessel  by  reason 
of  fire  occurring  on  such  vessel,  unless  caused  by  the  design  or  neglect 
of  the  owner,  extend  to  ordinary  baggage  of  passengers.  {Chamber- 
lain V.  West.  Tramp.  Co.,  44  IST.  Y.  305.) 

606.  Section  4281  of  the  TJ.  S.  Eev.  Stat,  was  not  intended  to  per- 
mit an  owner  oi  a  vessel  to  refuse  to  account  for  the  articles  therein 
enumerated  when  shipped  under  the  circumstances  therein  specified, 
but  only  to  relieve  him  from  his  common  law  liability  as  an  insurer 
of  them.  {Wheeler  v.  Oceanic  Steam  Nav.  Co.,  125  N,  Y.  155,  and 
see  Carlson  v.  Oceanic  Steam  Nav,  Co.,  109  id.  359.) 

Duty  under  limited  liability. 

607.  A  carrier  of  goods  owes  no  duty  to  a  shipper,  who  has  takeii 
the  risk  of  fire,  to  adopt  all  contrivances  for  safety  against  fire  known 
to  science  before  they  have  become  generally  known  and  in  use. 
{Steinweg  v.  Erie  Railway  Co.,  43  N.  Y.  123.) 

608.  The  exemption  of  a  carrier  in  a  bill  of  lading  from  loss  by 
fire  does  not  apply  where  the  fire  occurs  through  its  negligence,  but 
in  such  a  case  the  burden  of  proof  is  on  the  shipper  to  show  negli- 
gence.    {Lamb  v.  Cam.  £  Amb.  R.  R.  &  T.  Co.,  46  N.  Y.  271.) 

609.  A  shipper's  consent  that  his  goods  may  be  carried  on  deck  does 
not  relieve  the  carrier  from  the  consequences  of  his  own  neglect  to 
cover  them  from  the  rain.     {Schwinger  v.  Raymond,  83  N.  Y.  192.) 

610.  A  common  carrier  owes  to  a  shipper,  whose  property  it  carries 
under  a  contract  exempting  it  from  liability  for  damages  by  fire^  the 
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duty  of  supplying  its  train  with  proper  appliances  to  put  fires  out. 
{Holsapple  v.  Rome,  Wat.  &  Og.  R.  R.  Co.,  86  N.  Y.  276.) 

611.  Negligent  delay  in  delivering  horses,  which  thereby  suffered 
for  lack  of  food  and  water.  {Waldron  v.  Fargo,  Pres.,  etc.,  170  N. 
y.  130.) 

612.  Negligent  delivery  to  consignee  after  stoppage  in  transitu. 
{Rosenthal  v.  Weir,  Pres.,  etc.,  170  N.  Y.  148.) 

UisoellaiLeous. 

613.  A  sudden  gust  of  wind  diverting  the  course  of  a  distant  fire 
so  as  to  drive  the  flames  in  the  direction  of  and  upon  goods  in  transit 
is  not  to  be  considered  as  an  act  of  Gk)d  which  excuses  the  carrier  for 
their  loss.    {Miller  v.  Steam  Navig.  Co.,  10  N.  Y.  431.) 

614.  It  is  not  negligence  for  a  railroad  company  to  fail  to  transport 
freight  in  the  usutd  time,  where  its  resources  are  taxed  beyond  their 
capacity  by  an  unusual  amount  of  freight.  {Wibert  v.  N.  Y.  dc  Erie 
R.  R.  Co.,  12  N.  Y.  245.) 

615.  A  carrier's  failure  to  transport  goods  is  no  more  excused  by  the 
willful  misconduct,  than  by  the  neglect,  of  servants.  {Blaclcstock  v. 
N.  Y.  &  Erie  R.  R.  Co.,  20  N.  Y.  48.) 

616.  A  common  carrier  of  goods  is  excused  for  a  delay  in  forward- 
ing goods,  which  is  due  to  riotous  strikers,  who,  by  intimidation  of 
remaining  employees,  prevent  them  from  moving  its  trains.  {Oeis- 
mer  v.  Lake  Shore  &  M.  S.  R.  R.  Co.,  102  N.  Y.  563.) 

617.  If  an  "  act  of  God  ^'  is  relied  on  to  excuse  a  carrier  for  injury 
to  goods  in  transit,  he  must  show  that  his  own  negligence  did  not 
assist.    {Michaels  v.  N.  Y.  C.  R.  R.  Co.,  30  N.  Y.  564.) 

618.  Ferry  companies  must  have  proper  guard-chains  or  gates,  to 
keep  animals  from  going  overboard.  {Clarke  v.  Union  Ferry  Co.,  35 
N.  Y.  485 ;  Wyckoff  v.  Queens  Co.  F.  Co.,  52  id.  32.  Other  cases  as 
to  animals,  infra.) 

619.  Telegraph  companies  must  not  transmit  messages  to  the  eflfect 
that  a  person  is  worthy  of  credit,  without  taking  care  to  ascertain  that 
the  message  is  really  authorized  by  the  apparent  sender.  {Elwood  v. 
West.  Union  Tel.  Co.,  45  N.  Y.  549.) 

620.  A  telegraph  company  is  not  an  insurer.  {Breese  v.  U.  S.  Tel. 
Co.,  48  N.  Y.  132.) 

621.  Express  companies  must  make  diligent  effort  to  make  personal 
delivery  of  express  packages.    {Witheck  v.  Holland,  45  N.  Y.  13.) 

622.  The  owner  of  merchandise,  checked  as  baggage  upon  a  ticket 
of  another  person,  may  recover  from  the  carrier  for  its  loss  where  the 
carrier  has  at  the  time  notice  that  it  is  not  baggage  and  receives  an 
extra  compensation  for  carrying  it.  {Sloman  v.  Or  eat  West.  R.  R. 
Co.,  67  N.  Y.  208.) 

623.  Truckmen  carrying  for  hire  are  common  carriers.  {Jackson 
Arch.  Iron  Works  v.  Hurlburt,  168  N.  Y.  34.) 
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Litt  of  cases. 

As  bills  of  lading,  express  receipts  and  telegraph  blanks  usually  con- 
tain a  mass  of  matter  printed  in  fine  type,  and  in  exasperatingly  wide 
columns,  where  may  be  hidden  and  not  easily  found  various  exemption 
clauses,  which  the  carrier's  customer  would  never  suspect  were  there, 
and  could  not  understand,  even  if  able  to  decipher  them,  it  would  be 
traveling  too  far  afield  to  give  a  further  digest  of  the  cases  on  this 
subject.  For  convenience  of  reference,  a  list  of  them  is  given  in  Part  III 
of  this  book,  under  these  headings: 

Animals  in  iranaitu. 

Goods  in  transitu. 

(1)  Delays. 

(2)  Loss  by  fire. 

(3)  Other  injury  to  or  loss  of. 

(4)  Disputes  as  to  deliveries. 
(6)  Miscellaneous. 


Express  parcels. 
Telegrams. 

For  Special  Carriers,  see  article  V,  Miscellaneous  Defendants. 

The  author  ventures  to  suggest  that  it  follows  from  the  cases,  especially 
from  Blo98om  v.  Dodd,  supra,  PearaaU  v.  Western  Union  Tel,  Co.,  supra, 
and  also  Rathhone  v.  N.  Y.  C.  d  H.  R.  R,  R,  Co,,  140  N.  Y.  48,  that 
in  every  instance  where  fine  type,  broad  columns,  and  intricate  expres- 
sion in  a  bill  of  lading,  illustrate  the  truth  of  Talleyrand's  motto,  that 
language  is  to  conceal  thought,  a  question  of  fraud  may  fairly  be  raised, 
and  an  issue  on  it  sent  to  the  jury.  The  following  rule  is  submitted  as 
embodying  a  corollary  from  these  decisions.  It  is  to  be  remembered  that 
when  in  Dorr  v.  U,  J.  Steamboat  Co,  the  court  said  it  was  not  against 
public  policy  for  the  carrier  to  limit  his  liability  by  contract,  it  did  not 
decide  that  he  could  do  so  by  fraud,  trick,  and  device.    See  ruling  5&9. 

In  this  connection,  it  will  be  interesting  to  recall  the  way  in  which 
not  long  ago  a  merchant  lost  a  right  of  action  by  means  of  two  independent 
devices,  the  one  of  a  carrier,  the  other  of  an  insurance  company.  Each 
had  hid  away  in  small  type  and  broad  columns  a  clause  referring  to  the 
other,  of  which  clauses  the  shipper-insurer  never  heard  until  after  his 
goods  had  been  burned  in  transitu.  These  clauses  were  so  shrewdly 
worded  that  the  unfortunate  owner,  who  lost  his  goods  without  his  fault, 
could  not  recover  from  either  company.  See  FayervoeatKer  v.  Plienim  Ins. 
Co.,  118  N.  Y.  324. 

The  following  rule  is  suggested  as  containing  matter  which  might  prop- 
erly be  submitted  to  a  jury:  When  the  contract  for  the  shipment  of 
goods  is  upon  a  printed  blank,  prepared  by  the  carrier,  and  which  has 
been  so  arranged  that  exemption  clauses,  limiting  his  common-law  lia- 
bility, are  wrapped  in  such  involved  phraseology,  and  printed  in  such 
fine  type  and  broad  columns,  that  the  fact  that  they  are  there,  is  not 
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likely  to  be  noticed  by  the  shipper,  or  if  noticed  their  meaning  is  not 
likely  to  be  clearly  understood  by  him,  it  is  for  the  jury  to  say  whether 
by  the  use  of  such  a  blank,  the  carrier  intended  to  entrap  the  shipper  into 
making  a  different  contract  from  the  one  intended,  and  if  he  did,  such 
exemption  clauses  are  wholly  inoperative  and  void. 

Article  III. —  Occupants  and  Users  of  Highways. 
And  Herein  of  Travelers. 
§  102.  The  highways  of   this    State    are   traveled   public    roads, 
streets,  sidewalks,  public  alleys,  navigable  streams,  and  certain  rivers 
used  for  the  purpose  of  floating  logs  and  lumber. 

§  103.  The  right  to  travel  upon  the  highway  includes  the  right  of 
stopping  upon  it  for  a  reasonable  time,  dependent  upon  the  purpose 
for  which  the  stop  is  made. 

§  104.  The  right  of  moving  one^s  goods  upon  the  highway  includes 
the  right  to  leave  such  goods  stationary  upon  the  highway  a  reason- 
able time. 

§  106.  An  adjoining  owner  has  the  right  temporarily  to  obstruct 
passage  along  the  highway  by  digging  excavations  in  it  or  placing 
building  material  upon  it,  provided  he  obtains  the  proper  permit 
therefor. 

§  106.  Whether  the  Legislature  can,  without  closing  a  highway, 
authorize  such  permanent  occupation  and  use  of  a  highway  by  a  rail- 
road company  as  completely  destroys  its  use  as  a  highway,  has  not  yet 
been  settled  in  this  State. 

§  107.  Every  person  in  using  the  highway  must  do  so  in  a  carefxd 
manner,  and  only  to  a  reasonable  extent,  and  with  due  regard  to  the 
rights  of  every  other  person. 

§  108.  Where  railroad  tracks  are  laid  on,  over,  or  under  the  high- 
way, their  owners  must  see  that  they  are  so  laid  and  maintained  as 
not  to  interfere  with  safe  travel  by  the  public. 

§  109.  Bailroad  companies  have  the  right  of  way  for  their  trains 
at  crossings. 

§  110.  Drivers  of  vehicles  other  than  street  cars  must  keep  to  the 
right  of  each  other,  except  that  upon  meeting  a  street  car,  the  driver 
of  another  vehicle  may  pass  on  either  side  of  the  car. 
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§  111.  There  is  no  right  of  way  for  street  cars  other  than  that  of 
passage  along  their  tracks  as  free  and  unobstructed  aa  the  traffic  in 
the  street  around  them  will  reasonably  permit. 

§  112.  There  is  no  more  right  of  way  for  vehicles  in  a  highway 
than  for  foot  passengers. 

§  113.  There  is  no  right  of  way  at  all  for  vehicles  upon  sidewalks, 
except  that  of  passage  across  them  from  private  premises,  or  under 
ordinance  permitting  them  to  go  upon  the  sidewalk  imder  special 
circumstances. 

The  words  ''without  authority''  are  incorrectly  used  in  section  652 
of  the  Penal  Code.  If  thej  are  used  in  anj  other  sense  than  unlawfully, 
they  are  inoperative. 

The  fact  that  there  happens  to  be  a  sidewalk  in  the  waj  can  not 
operate  (even  bj  act  of  Legislature)  to  turn  the  right  to  drive  to  the 
highway  from  private  premises  into  something  dependent  upon  an  officiaFs 
permission. 

§  114.  Vehicles  must  not  be  stored  in  the  highway  even  under  per- 
mit of  municipal  authorities. 

§  116.  A  railroad  company,  upon  whose  tracks  trains  are  run,  must 
adopt  sufficient  means  to  warn  travelers  at  crossings  of  approaching 
trains. 

§  116.  A  railroad  company  must  not  run  its  trains  at  rapid  rates 
of  speed  over  public  crossings  in  thickly  populated  places,  which  are 
not  guarded  by  gates. 

§  117.  Where  crossings,  though  really  private,  are  by  general  con- 
sent and  usage  treated  as  public  crossings,  they  are  to  be  considered 
as  such  for  the  purpose  of  determining  the  duty  of  the  railroad  com- 
pany in  regard  to  the  management  of  its  trains  in  approaching  them. 

§  118.  A  railroad  company  is  not  bound,  unless  required  to  do  so 
by  order  of  court  pursuant  to  statute,  to  station  a  flagman,  or  erect 
gates,  at  crossings,  but  its  failure  to  do  so  may  be  taken  into  account 
in  determining  whether  a  particular  train  on  approaching  a  crossing 
was  negligently  managed. 

§  119.  If  a  railroad  company  does  station  a  flagman  or  erect  gates 
at  a  crossing  it  must  see  that  he  properly  performs  his  duty  to  warn 
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travelers  of  trains,  and  that  the  gates  are  duly  used  for  their  pro- 
tection. 

Collected  from  the  Following  Statutes  and  Deciaiona,  Grouped  Under  these 

Headinga: 

Statutes,  624.  Management  of  vehicles,  etc. 

What  are  highways,  641.  of  trains,  683. 

Right  of  way,  643.  of  street-cars,  714. 

Tracks  along,  over,  across,  650.  of  other  vehicles,  725. 

Tel^praph  or  Elec.  lines,  664.  of  animals,  728. 

Obstructions,  666.  of  driving  rapidly,  733. 

Excavations,  672.  of  driving  on  sidewalks,  741. 

of  vessels,  743. 

of  rafts,  751. 

Statutes. 

624.  "All  lands  which  shall  have  been  used  by  the  public  as  a 
highway  for  the  period  of  twenty  years  or  more,  shall  be  a  highway, 
with  the  same  force  and  effect  as  if  it  had  been  duly  laid  out  and 
recorded  as  a  highway,  and  the  commissioners  of  highways  shall  order 
the  overseers  of  highways  to  open  all  such  highways  to  the  width  of 
at  least  two  rods.''  (The  Highway  Law,  §  100;  similar  provision  in 
1  Rev.  Stat  521.) 

625.  Every  highway  not  opened  and  worked  within  six  years  from 
its  dedication,  and  every  highway  not  traveled  or  used  as  a  highway 
for  six  years  rfiall  cease  to  be  a  highway.    (The  Highway  Law,  §  99.) 

626.  "Whenever  any  persons  traveling  with  any  carriages  shaU 
meet  on  any  turnpike  road,  or  highway,  the  persons  so  meeting  shall 
seasonably  turn  their  carriages  to  the  right  of  the  center  of  the  road, 
so  as  to  permit  such  carriages  to  pass  without  interference  or  inter- 
ruption, under  the  penalty  of  five  dollars  for  every  neglect  or  offense, 
to  be  recovered  by  the  party  injured.''  (The  Highway  Law,  §  167, 
1  Bev.  Stat.  695,  §  1.) 

It  was  thought  that  this  amusingly  cumbrous  way  of  enacting  the 
law  of  the  road,  that  drivers  of  carriages  when  meeting  others  must 
drive  to  the  right,  might  be  given  here  as  an  illustration  of  the  invincible 
argument  against  a  statutory  codification  of  our  common  law,  that  statute 
law  is  always  badly  worded,  and  usually  breeds  more  doubt  than  it 
aUays.  Can  any  one  conceive  any  purpose  for  enacting  and  re-enacting 
the  above  penalty  of  five  dollars  except  to  engender  strife,  as  t«  whether 
it  is  a  statutory  liquidation  of  the  damages? 

627.  Owners  of  carriages  running  for  the  conveyance  of  passengers 
are  liable  for  the  willful  as  well  as  negligent  acts  of  their  drivers 
while  driving  their  carriages.     (Id.,  §  161,  R.  8.,  §  6.) 

628.  Carriages  in  this  State,  so  far  as  the  law  of  the  road  is  con- 
cerned, include  *^  stagecoaches^  wagons,  carts,  sleighs,  sleds,  and  every 
other  carriage  or  vehicle  used  for  the  transportation  of  persons  and 
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goods  or  of  either  of  them,  and  bicycles,  tricycles,  and  all  other 
vehicles  propelled  by  manumotive  or  pedomotive  power."  {Id.,  §  162, 
E.  S.,  §  7.) 

629.  Eivers  on  which  logs  and  lumber  are  rafted  are  recognized  as 
public  highways.  {Laws  of  1880,  chap.  533.  See  Laws  1891,  chap. 
385,  excepting  certain  rivers.) 

630.  Railroad  companies  when  constructing  their  roads  across  any 
highway  or  watercourse,  must  "restore  the  stream  or  watercourse, 
street,  highway,  plankroad  and  turnpike  thus  intersected  or  touched 
to  its  former  state,  or  to  such  state  as  not  imnecessarily  to  have  im- 
paired its  usefulness.'*  {Laws  of  1850,  chap.  140,  §  28,  subd.  5.  See 
Laws  of  1853,  chap.  62.    Railroad  Law  of  1890,  §  32.) 

631.  Where  a  portion  of  a  highway  has  been  taken  for  the  bed  of  a 
railroad  under  the  Railroad  Law,  it  is  the  duty  of  any  company,  which 
took  it  or  uses  it,  to  take  all  reasonable  precautions  to  make  the  high- 
way safe  with  reference  to  the  new  conditions  created  by  the  change. 
{Allen  V.  Buffalo,  R.  &  P.  R.  R.  Co.,  151  N.  Y.  434.) 

632.  Railroad  companies  must,  except  in  cities  and  villages,  erect 
and  maintain  "  across  each  traveled  public  road  or  street  where  the 
same  is  crossed  by  the  railroad  on  the  same  level  '*  boards  on  which 
shall  be  painted  the  words  "  Railroad  crossing,  look  out  for  the  cars.'' 
{Railroad  Law  of  1890,  §  33.    See  also  R.  R.  Law  of  1860.) 

This  act  has  been  in  existence  for  nearly  fifty  years,  and  it  may  be 
safely  said  that  there  is  nowhere  in  the  whole  State  any  such  sign 
"across"  any  road.  Is  placing  it  at  the  side  of  the  road  an  equivalent? 
It  seems  clear  that  the  Legislature  meant  that  the  traveler,  who  should 
pass  under  such  a  notice,  should  take  the  risk  of  crossing  in  all  cases, 
where  due  heed  to  its  warning  would  have  saved  him  from  injury.  Many 
a  case  has  been  sent  to  the  jury,  which  must  have  been  dismissed,  if  the 
statutory  reminder  had  been  "  across  "  the  highway. 

633.  If  a  sign  erected  at  a  railroad  crossing  does  not  comply  with 
the  statute,  it  is  as  if  no  sign  were  there  at  all,  so  far  as  concerns  a 
traveler,  who  is  ignorant  of  its  existence.  {Lewis  v.  Long  Island 
R.  R.  Co.,  162  N.  Y.  62.) 

634.  The  provisions  of  the  General  Railroad  Act  (Laws  of  1850, 
chap.  140,  §  39)  requiring  that  a  bell  shall  be  rung  on  each  locomotive 
"  at  the  distance  of  at  least  eighty  rods  from  the  place  where  the 
railroad  shall  cross  any  traveled  public  road,  or  street,  and  be  kept 
ringing  until  it  shall  have  crossed  such  road  or  street,"  and  that  a 
steam  whistle  shall  be  sounded  "  at  least  eighty  rods  from  the  place 
where  the  railroad  shall  cross  any  such  road  or  street,  except  in  cities, 
and  be  sounded  at  intervals  until  it  shall  have  crossed  such  road  or 
street,"  and  making  the  company  **  liable  for  all  damages  which  shall 
be  sustained  by  any  person  by  reason  of  such  neglect,"  have  been 
repealed.    {Laws  of  1886,  chap.  593,  §  1,  p.  25.) 

635.  Any  person  acting  as  engineer,  driving  a  locomotive,  who  fails 
to  ring  the  bell  or  sound  the  whistle,  as  set  forth  in  the  last  paragraph, 
is  guilty  of  a  misdemeanor.    {Penal  Code,  §  421.) 
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636.  A  railroad  company  may  be  reqiiired  to  station  flagmen  or 
erect  gates  at  crossings  by  an  order  of  the  Supreme  Court,  or  County 
Court,  "  upon  the  application  of  the  local  authorities,"  (whatever  that 
may  mean)  to  the  court  on  ten  days'  notice,  and  after  a  refusal  or 
neglect  by  the  company  to  comply  with  a  request  of  "such  local 
authorities  "  to  do  so.  {Laws  of  1884,  chap.  439,  §  3.  Railroad  Law 
of  1890,  §  33.) 

The  first  was  entitled  ''an  act  for  the  better  protection  of  life  and 
property  upon  the  railroads  of  this  State,  to  promote  the  safer  and  better 
management  of  steam  railroads."  It  is  a  convenient  act,  and  should  be 
consulted  in  suits  against  railroad  companies  by  travelers  on  the  high- 
way, as  well  as  by  passengers  and  servants.  It  is,  however,  open  to 
question  whether  it  really  strengthens  any  litigant's  case  to  recover  dam- 
ages for  an  injury  sustained  at  a  crossing. 

637.  Under  the  act  entitled  "  An  act  to  create  a  board  of  railroad 
commissioners  and  to  define  and  regulate  the  powers  and  duties ''  the 
railroad  commissioners  are  given  certain  powers  over  the  railroads, 
which  may  aflfect  suits  to  recover  damages  where  neglect  to  comply 
with  their  direction  can  be  urged  as  the  proximate  cause  of  an  injury. 
(Laws  of  1882,  chap.  353.) 

638.  The  various  provisions  of  the  statute  law  as  the  laying  out,  use 
or  occupation  of  highways  and  the  duties  of  officials  in  regard  to  the 
same  are  too  numerous  to  be  given  here.  (See  The  Highway  Law  of 
1890,  and  amendments  to  same.) 

639.  The  provision  of  the  Highway  Law  that  towns  shall  not  be 
liable  for  damage  resulting  to  persons  or  property  by  reason  of  the 
breaking  of  a  bridge,  when  the  vehicle  and  load  together  weighs  as 
much  as  four  tons,  does  not  operate  to  exempt  any  one  else  who  may 
be  under  a  duty  to  keep  a  bridge  in  a  safe  state  for  travel.  (Bush  v. 
Del,  Lack.  &  W.  U.  R.  Co.,  166  N.  Y.  210.) 

640.  Bicycle  paths,  when  constructed  under  the  statute,  are  quasi- 
highways.  (Laws  of  1899,  chap.  152,  defining  duties  in  respect  thereof. 
See  also  Penai  Code,  §  652a.) 

What  are  highways.^ 

641.  Where  a  bridge  across  a  canal,  which  intersects  a  city  street, 
is,  with  the  State's  permission,  used  as  a  part  of  the  street,  it  is  to  be 
considered  as  a  highway  for  the  purpose  of  determining  the  rights  of 
travelers  thereon.  (Birmingham  v.  Rochester  City  &  B.  R.  R.  Co., 
137  N.  Y.  13.) 

641a.  Floating  logs  down  rivers  is  not  unlawful.  (Town  of  Pierre- 
pont  V.  Loveless,  72  N.  Y.  211.) 

APPELIATB  DIVISION. 

1  Lee  V.  D.,  L.  k  W.,  etc.,  CJo.  67  378  I  Likens  v.  S.  I.  M.,  etc.,  Co.  64  327 
Lee  V.  D.,  L.  ft  W.,  etc.,  Co.  62  624  See  also  same  heading  under  tit.  n 
Fox  V.  Union,  etc.,  Ck> 59    363  I  and  imder  chap.  IV. 
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And  see  title  II,  Municipalities,  supra,  sub  nom,  same  heading. 

642.  Stringers  of  a  bridge  are  part  of  its  framework,  and  not  its 
roadway,  within  the  meaning  of  section  60  of  the  Railroad  Law, 
providing  that  as  to  highway  bridges  over  railroads  the  municipality 
shall  maintain  the  roadway,  and  the  company  the  framework.  (Bush 
V.  Del,  Lack.  &  PT.  22.  E.  Co.,  166  N.  Y.  310.) 

Bight  of  way.^ 

643.  Where  one  of  two  vehicles  meeting  on  a  highway  is  a  car 
traveling  on  a  track,  the  act  requiring  meeting  vehicles  to  turn  to 
the  right,  does  not  apply  to  either.  (Hegan  v.  Eighth  Ave.  R.  R.  Co., 
15  N.  Y.  380.) 

644.  A  railroad  company  has  the  right  of  way  at  crossings. 
{Warner  v.  N.  Y.  Gent.  R.  R.  Co.,  44  N.  Y.  466.) 

645.  Foot  passengers  when  crossing  streets  have  no  superior  right 
of  way  over  vehicles.     {Barker  v.  Savage,  45  N.  Y.  191.) 

646.  As  to  willful  act  of  driver  of  street  car  in  asserting  maliciously 
a  right  of  way  for  his  car.  {Whitaker  v.  Eighth  Ave.  R.  R.  Co.,  51 
N.  Y.  295.) 

647.  Vehicles  may  be  driven  along  the  street  car  tracks  if  due 
regard  is  paid  to  the  paramount  right  of  way  belonging  to  the  car. 
{Adolph  V.  Cent.  Park,  N.  &  E.  R.  R.  R.  Co.,  65  N.  Y.  554.) 

648.  Street  cars  have  no  exclusive,  but  only  a  paramount  right  of 
way  along  their  tracks.  {Fleckenstein  v.  Dry  Dock,  etc.,  R.  R.  Co., 
105  N.  Y.  655.) 

649.  A  street  car  at  a  crossing  has  no  right  of  way  over  a  vehicle 
coming  down  the  other  street.  {O'Neil  v.  Dry  Dock,  E.  B.  &  B.  R. 
R.  Co.,  129  N.  Y.  125.) 

Traclu  along,  over,  across.^ 

650.  A  street  car  company,  which  maintains  a  track  in  a  street, 
must  see  that  the  street  between  the  rails  of  its  track  is  safe  for 
passage.  {Worster  v.  Forty-second  &  Grand  8t.  F.  R.  R.  Co.,  50  N". 
Y.  203.) 
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651.  The  omission  to  replace  planks  taken  up  from  a  railroad  cross- 
ing with  the  result  of  leaving  deep  holes  is  negligence.  (Smith  v. 
N,  y.  £  Osw.  Mid.  R.  R.  Co.,  63  N.  Y.  58.) 

652.  It  is  not  negligent  for  a  railroad  company  to  place  anything 
near  its  crossing  which  obstructs  the  view  of  its  track.  (Cordell  v. 
N.  Y.  C.  &  E.  R.  R.  R.  Co.,  70  N.  Y.  119.) 

653.  A  person,  under  contract  with  a  mimicipality  to  keep  any 
portion  of  its  streets  in  repair,  is  boimd  to  keep  such  portion  safe  for 
passage  over  a  lawful  excavation  dug  by  the  municipality  or  by  its  per- 
mission for  a  purpose  fairly  within  view  of  the  parties  when  the  con- 
tract was  made.    (McMahon  v.  Second  Ave.  R.  R.  Co.,  75  N.  Y.  231.) 

654.  A  street  car  company,  having  a  license  to  run  on  the  track  of 
another  company  on  making  and  paying  for  the  necessary  switches, 
and  having  laid  the  switches  properly,  does  not  succeed  to  any  obliga- 
tion which  the  other  company  may  be  under  of  keeping  the  street  at 
such  places  in  repair.  (Lowery  v.  Brooklyn  City  &  N.  R.  R.  Co.,  76 
N.  Y.  28.) 

655.  It  is  the  duty  of  a  railroad  company  to  keep  its  crossings  safe 
for  the  passage  of  travelers.  (Gale  v.  N.  Y.  C.  &  E.  R.  R.  R.  Co.,  76 
N.  Y.  594.) 

656.  It  is  negligent  for  a  railroad  company  to  lay  its  rails  in  city 
streets  above  the  surface  without  any  arrangement  to  allow  wagons  to 
pass  over  them  easily.  (Wasmer  v.  Del.,  L.  &  Vf.  R.  R.  Co.,  80  N.  Y. 
212.) 

657.  Switches  in  tracks  on  public  streets  must  be  so  placed  and 
maintained  that  travelers,  using  due  care,  may  pass  over  them  safely. 
(Wooley  V.  Grand  St.  &  Newt.  R.  R.  Co.,  83  N.  Y.  121.) 

658.  A  railroad  company  is  not  relieved  from  liability  for  damages 
resulting  from  an  unsafe  crossing  by  the  fact  that  a  street  car  company 
whose  tracks  cross  at  the  same  spot  is  also  under  a  duty  to  keep  the 
crossing  safe.  (Masterson  v.  N.  Y.  C.  &  E.  R.  R.  R.  Co.,  84  N.  Y. 
247.) 

659.  When  a  street  car  company  removes  snow  from  its  tracks,  it 
must  not  leave  it  in  dangerous  piles  along  the  tracks.  (Dixon  v. 
Brooklyn  City  &  Newtown  R.  R.  Co.,  100  N.  Y.  170.) 

660.  When  a  crossing  is  being  constructed  over  a  railroad  track, 
any  temporary  crossing  must  be  made  reasonably  safe  for  temporary 
use.    (Rembe  v.  N.  Y.,  Ont.  &  West.  R.  R.  Co.,  102  N.  Y.  721.) 

661.  A  street  car  company  must  not  only  construct,  but  must  main- 
tain, its  track  so  that  the  rails  shall  be  level  with  the  street.  (S child 
V.  Cent.  Park.  N.  &  E.  R.  R.  Co.,  133  N.  Y.  446.) 

662.  A  railroad  company  whose  track  is  over  a  highway  must  keep 
its  structures  in  such  repair  that  things  do  not  fall  from  it  on  to 
passers-by  underneath.  (Volkmar  v.  Manhattan  R.  Co.,  134  N.  Y. 
418.) 

663.  The  omission  of  a  railroad  company  to  maintain  a  fence  along 
a  line  between  a  highway  and  a  gravel  cut,  through  which  its  road 
runs,  and  from  which  it  takes  gravel  so  as  to  eat  into  the  highway,  is 
negligence.    (Allen  v.  Buffalo,  R.  £  P.  R.  R.  Co.,  151  N.  Y.  434.) 
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Telegraph  or  Electric  lines.^ 

664.  Telegraph  wires  in  navigable  streams  must  be  laid  on  the  bed 
of  the  stream.     (Blanchard  v.  West  Union  Tel  Co.,  60  N.  Y.  510.) 

665.  A  telegraph  company  is  not  bound  so  to  make  or  manage  its 
line  as  to  guard  against  storms  of  imusual  severity,  the  occurrence  of 
which  could  not  be  reasonably  expected.  (Ward  y.  At,  £  Pac.  Tel. 
Co.,  71  X.  Y.  81.) 

See  also  art.  IV,  Owners  of  Real  Prop.,  sub  nom.  Abutters. 

Obstructions.^ 

666.  It  is  the  duty  of  a  plank  road  company  when  changing  a  high- 
way into  a  plank  road,  to  do  so  in  such  a  manner  as  to  permit  public 
travel  in  safety  while  the  change  is  being  made.  (Ireland  v.  Osw., 
etc.,  P.  R.  Co.,  13  N.  Y.  526.) 

667.  An  improperly  constructed  platform  m  ^  sidewalk  is  a 
nuisance,  notwithstanding  its  approval  by  the  city  authorities.  (Kes^ 
sel  V.  Butler,  53  N.  Y.  612.) 

668.  Leaving  material  for  repairing  a  highway,  piled  along  its  side 
in  such  a  way  as  to  frighten  horses,  is,  after  notice  of  its  tendency  to 
frighten  them,  negligence.  (Eggleston  v.  Columbia  Turnpike  Co., 
82  N.  Y.  278.    See  Whitney  v.  Town  of  Ti.,  127  id.  40.) 

669.  It  is  lawful  to  obstruct  a  sidewalk  temporarily  by  placing  skids 
across  it  over  which  to  remove  one's  goods.  (Welsh  v.  Wilson,  101 
N.  Y.  254.) 

670.  A  person  lawfully  obstructing  a  sidewalk  is  under  no  obliga^ 
tion  to  furnish  an  absolutely  safe  passage-way  around  the  obstruction. 
{Id.) 

671.  A  city  ordinance  prohibiting  goods,  wares,  merchandise  or  any- 
thing being  hung  on  the  front  of  a  building  does  not  apply  to  scaffolds 
hung  for  the  purpose  of  repairing  the  building.  (Hexamer  v.  Webb, 
101  N.  Y.  377.) 

672.  An  abutting  property  owner's  interest  in  flagstones,  laid  by 
him  on  the  sidewalk  in  front  of  his  premises,  is  sufficient  to  entitle 
him  to  maintain  an  action  to  recover  damages  for  an  injury  to  them 
resulting  from  the  negligent  act  of  another  in  piling  stones  upon 
them.     (Parish  v.  Baird,  160  N.  Y.  302.) 
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See  also  Nolan  v.  King,  next  subdivision;  also  art  IV,  Owners  of 
Eeal  Prop.,  sub  nom.  Abutters. 

ExoETations.^ 

672.  A  lotowner  who  digs  post-holes  for  a  fence  along  a  sidewalk 
must  guard  them.    (Wright  v.  Sanders,  3  Keyes,  323.) 

673.  He  who  without  permit  from  municipal  authorities  interferes 
with  safe  passage  along  a  sidewalk  is  liable  for  the  damages  resulting 
therefrom.     (Congreve  v.  Smith,  18  N.  Y.  79.) 

674.  As  to  areas  in  sidewalks,  see  Davenport  v.  Ruckman,  37  N.  Y. 
568,  art.  IV,  Owners  of  Eeal  Prop.,  sub  nom.  Landlord. 

675.  It  is  negligent  to  leave  an  excavation  in  a  sidewalk  open  at 
night  without  taking  any  precautions  to  warn  passers-by.  (Sexton  v. 
Zett,  44  N.  Y.  430.) 

676.  It  is  a  nuisance  to  maintain  a  hole  in  a  sidewalk  into  which 
steam  is  discharged.     (McOarry  v.  Loomis,  63  N.  Y.  104.) 

677.  In  building  a  temporary  bridge  over  an  excavation  in  a  side- 
walk, the  builder  is  under  no  obligation  to  make  it  as  safe  as  the  side- 
walk, but  he  fulfils  his  duty  if  he  makes  it  reasonably  safe  and  free 
from  peril  to  persons  crossing  it  with  such  ordinary  prudence  as  such 
structure  requires.     (Nolan  v.  King,  97  N.  Y.  565.) 

678.  A  permit  by  the  proper  municipal  authorities  to  construct  a 
coal-hole  in  a  sidewalk  does  not  give  any  right  to  let  the  hole  remain 
uncovered.     (Jennings  v.  Van  Schaick,  108  N.  Y.  530.) 

679.  An  excavation  at  the  rear  of  a  store,  bordering  on  an  alley 
not  a  thoroughfare,  bounded  at  each  end  by  buildings  extending  to 
the  line  of  the  alley  and  divided  from  the  alley  by  a  wall  seven  inches 
high  and  two  feet  wide,  is  not  so  imminently  dangerous  as  to  be  a 
nuisance.     (Bond  v.  Smith,  113  N.  Y.  378.) 

680.  A  house  owner  who  takes  due  precaution  to  cover  an  outside 
approach  from  the  sidewalk  to  his  cellar  and  has  his  house  patrolled 
by  a  watchman,  is  not  chargeable  with  negligence  in  allowing  the 
approach  to  be  imcovered,  when  the  cover  is  removed  without  his 
authority  or  knowledge  while  the  patrol  is  at  a  different  part  of  his 
round.     (Martin  v.  Pettit,  117  N.  Y.  118.) 

681.  Where  a  municipal  ordinance  does  not  expressly  require  spe- 
cial permits  for  cellar-ways  in  sidewalks,  and  requires  them  to  be 
constructed  in  a  certain  way,  and  the  custom  of  architects  and 
builders  acquiesced  in  by  the  mimicipal  authorities  for  twenty  years 
has  been  not  to  take  out  special  permits  for  them,  a  cellar-way  in  a 
sidewalk,  built  with  special  permit  but  in  accordance  with  the  require- 
ments of  the  ordinance  and  having  existed  more  than  twenty  years, 
is  not  a  nuisance.     (Jorgensen  v.  Squires,  144  N.  Y.  280.) 
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682.  A  person,  having  the  right  to  interfere  temporarily  with  a 
highway,  cannot  by  contracting  the  work  to  another  escape  the  duty 
he  is  under  to  see  that  any  obstruction  to  safe  travel  is  property 
guarded  and  lighted.  (Detning  v.  Terminal  Ry.  of  Buffalo,  169  N. 
Y.  1.) 

As  to  vaults,  see  Babbage  v.  Powers,  130  N.  Y.  281 ;  chap.  V,  De- 
fenses ;  chap.  VII,  Evidence. 

See  also  Owners,  art.  IV,  sub  nom.  Abutters. 

llanagement  of  vehicles  and  vessels,  etc. 

Of  Trains.'^ 
(1)  At  Public  Crossings, 

683.  A  person  in  charge  of  a  locomotive,  moving  through  a  city, 
must  keep  his  eye  on  the  track  ahead  of  the  engine,  even  though  it 
is  moving  slowly,  and  the  bell  is  rung.  {Bemhard  v.  Rens.  &  8ar, 
R,  R.  Go,,  1  Abb.  C.  A.  D.  131.) 

684.  It  is  negligence  for  a  railroad  company  to  make  a  running 
switch  without  warning  at  a  village  crossing.  {Brown  v.  N.  Y.  Cent. 
R.  R.  Co,,  32  N.  Y.  597.) 

685.  It  is  negligent  to  allow  an  engine  to  be  run  at  street  crossings 
in  charge  of  a  fireman  only.  {O'Mara  v.  Hudson  Riv.  R.  R,  Co,,  38 
JT.  Y.  445.) 

686.  It  is  not  negligent  for  a  railroad  company  to  allow  its  locomo- 
tive to  be  run  by  a  fireman  alone,  if  he  is  competent.  {Prendegast  v. 
N,  Y,  C,  &  H.  R,  R,  R,  Co.,  58  N.  Y.  652.    Not  a  crossing  case.) 

687.  The  failure  of  a  railroad  company  to  ring  a  bell  on  a  backing 
train  at  any  other  place  than  its  locomotive  is  not  negligence.  (Orip- 
pen  V.  N.  Y,  Central  R.  R,  Co,,  40  N.  Y.  34.) 

688.  A  railroad  company  owes  no  duty  to  travelers  on  country 
roads  to  run  its  trains  slowly  at  crossings.  {Warner  v.  N,  Y.  Cent, 
R,  R,  Co,,  44  N.  Y.  465.) 

689.  If  the  situation  at  a  crossing  is  such  that  ringing  the  bell  and 
sounding  the  whistle    are  not  sufficient    to  warn  travelers  of    an 
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approaching  train,  the  railroad  company  must  adopt  other  precautions. 
{Richardson  v.  N.  Y.  Gent  R.  R.  Co.,  45  N.  Y.  846.) 

690.  To  start  up  suddenly,  without  warning,  a  train  slowly  moving 
through  a  public  street  at  night  without  a  light,  is  negligence. 
{Maginnis  v.  N,  Y.  C.  £  H.  R,  R.  R,  Co.,  52  N.  Y.  215.) 

691.  To  back  a  train  through  a  public  street  at  night  without 
putting  a  light  at  the  rear,  or  giving  some  warning  of  its  movement, 
is  negligence.     (Id.) 

692.  A  railroad  company  is  not  bound  to  take  precautions  by  which 
persons  at  its  crossings  shall  be  prevented  from  crossing  when  trains 
are  approaching.  (Weber  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  58  N.  Y. 
451.) 

693.  A  railroad  company  is  not  bound  to  exercise  the  utmost  care 
and  diligence  and  use  all  the  means  and  measures  of  precaution,  which 
the  highest  prudence  can  suggest  and  which  are  in  its  power  to 
employ,  to  prevent  injuries  to  persons  at  its  crossings.     (Id.) 

694.  Where  an  ordinance  forbids  blowing  of  whistles  on  locomo- 
tives within  a  city's  limits,  a  railroad  company  is  under  no  obligation 
to  warn  travelers  at  street  crossings  in  any  other  way  than  by  ringing 
the  bell.     (Culhane  v.  N.  Y.  G.  &  H.  R.  R.  R.  Co.,  60  N.  Y.  133.) 

695.  The  omission  to  sound  the  statutory  signals  when  a  train  is 
eighty  rods  from  a  crossing  renders  the  railroad  company  liable  for 
the  injuries  resulting  to  a  traveler  from  his  horse's  fright  at  a  train 
appearing  at  the  crossing  unannounced.  (Voak  v.  North.  Cent  R. 
R.  Co.,  75  N.  Y.  320.) 

See  Schwier  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  90  N.  Y.  558,  chap. 
VII,  Evidence,  sub  nom.  Inferences. 

696.  When  a  train  is  backing  down  upon  a  crossing,  and  no  em- 
ployee is  at  the  rear,  ringing  the  bell  on  the  engine  at  the  other  end 
is  not  sufficient  notice  of  its  approach.  {Barry  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  92  N.  Y.  289.) 

697.  Notwithstanding  the  fact  that  the  statutory  signals  to  be  given 
by  trains  approaching  crossings  are  in  fact  given,  a  railroad  company 
must  not  run  its  trains  at  improper  rates  of  speed  in  thickly  populated 
districts.    {Thompson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  110  N.  Y.  636.) 

698.  The  fact  that  a  place,  where  the  public  cross  a  railroad  track 
laid  along  a  street  and  fenced  in,  is  enveloped  in  smoke,  imposes  no 
duty  upon  the  company  to  give  warning  of  an  approaching  train. 
{Heaney  v.  Long  Island  R.  R.  Co.,  112  N.  Y.  122.) 

699.  Trains  must  approach  public  crossings  with  due  care,  whether 
there  is  any  statute  in  existence  regulating  such  approach  or  not. 
(Lewis  V.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  123  N.  Y.  496.) 

700.  By  reason  of  the  repeal  of  the  provisions  of  the  several  rail- 
road acts  requiring  railroad  companies  to  blow  whistles  and  ring  bells 
at  highway  crossings,  it  is  no  longer  negligence  per  se  for  them  to 
omit  to  do  so.  (Yandewater  v.  tf.  Y.  &  N.  E.  R.  R.  Co.,  135  N.  Y. 
583.) 
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701.  Eunning  a  train  over  a  crossing  in  a  city  at  the  rate  of  twenty 
miles  an  hour  without  signals  or  safeguards  at  the  crossing  is  evi- 
dence from  which  negligent  management  of  the  train  may  be  in- 
ferred.    (ZwacJc  V.  N.  Y.,  Lake  Erie  &  W.  B.  R.  Co.,  160  N.  Y.  362.) 

702.  A  railroad  company  owes  a  duty  to  persons,  who  on  crossing 
its  tracks  over  city  streets  may  be  hemmed  in  between  trains,  not  to 
allow  things  to  project  from  the  sides  of  its  cars  which  may  endanger 
such  persons.  {St  John  v.  N.  Y.  Cent.  &  U.  R.  R.  R.  Co.,  165  N. 
Y.  241.) 

703.  Rule  in  former  cases  applied,  that  it  is  negligent  for  a  railroad 
company  to  run  its  engine  rapidly  at  night  time  on  public  streets 
without  warning.  {Henavie  v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  166 
ST.  Y.  280.) 

(2)  What  is  a  Public  Crossing. 

704.  A  farm  road  recently  changed  by  the  public  authorities  into 
a  highway,  is  not  a  '^  traveled  public  road  "  within  the  meaning  of 
the  act  requiring  railroad  companies  on  approaching  such  to  ring 
bells  and  sound  whistles,  where  the  provisions  of  chapter  62  of  the 
Laws  of  1853  as  to  notice  to  the  company  of  such  change  have  not 
been  complied  with.  (Cordell  v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  64 
N.  Y.  535.) 

705.  An  alley,  unused  by  the  public  for  traveling  across  a  railroad 
track,  is  not  a  traveled  public  street  within  the  meaning  of  the  Rail- 
road Act  requiring  signals  to  be  given  at  crossings  thereof.  (Byrne 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  94  N.  Y.  12.) 

706.  A  railroad  crossing  on  a  road  which  has  been  traveled  by  the 
public  for  twenty  years,  and  kept  in  repair  or  taken  in  charge  by  the 
public  authorities,  is  a  public  crossing.  (Lewis  v.  N.  Y.,  Lake  Erie  & 
TT.  R.  R.  Co.,  123  N.  Y.  496.^ 

(3)  Of  Trains  at  Private  Crossings. 
See  title  IV,  Owners  of  Prop.,  sub  nom.  Railroads. 

(4)   Flagmen. 

707.  The  omission  of  a  railroad  company  to  station  a  flagman  at  a 
crossing  is  not  in  itself  negligence.  (Beisegel  v.  N.  Y.  Central  B. 
B.  Co.,  34  N".  Y.  622,  40  id.  9.) 

708.  Where  a  flagman  is  stationed  by  a  railroad  company  at  a  cross- 
ing to  warn  travelers  of  approaching  trains,  his  omission  to  properly 
perform  such  duty  is  imputable  to  the  company  as  negligence.  (Dolan 
V.  Del.  &  Hud.  Canal  Co.,  71  K  Y.  285.) 

709.  A  railroad  company  owes  no  duty  to  the  public  to  station  a 
flagman  at  a  crossing.  (Houghkirk  v.  Del.  &  Hud.  C.  Co.,  92  N.  Y. 
219.) 
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710.  If  a  railroad  company  does  station  a  flagman  at  its  crossing  it 
is  answerable  for  his  neglect  to  warn  travelers  of  trains.  (Kissinger 
V.  N.  Y.  &  H.  B.  B.  Co.,  56  N.  Y.  538.) 

(5)  Oates. 

711.  When  a  railroad  company  has  gates  at  its  crossings,  it  must 
operate  them  so  as  not  to  injure  persons  properly  passing  through 
them.     (Feeney  v.  Long  Island  R.  IL  Co.,  116  N.  Y.  375.) 

712.  The  mere  request  by  municipal  authorities  to  a  railroad  com- 
pany to  erect  gates  at  street  crossings  imposes,  under  Laws  of  1884, 
chap.  439,  no  duty  on  the  company  to  do  so.  {Daniels  v.  Staten 
Island  R.  T.  R.  R,  Co.,  125  N.  Y.  407.) 

(6)  MiscellaneoiLS. 

713.  A  railroad  company  is  under  no  obligation  to  the  public  to 
prevent  minute  cinders  from  escaping  from  its  locomotives,  even 
though  it  runs  them  in  the  public  streets  of  a  crowded  city.  (Wied- 
mer  v.  N.  Y.  Elev.  R.  R.  Co.,  114  N.  Y.  462.) 

Op  Street  Cars.® 

714.  It  is  negligent  for  a  driver  of  a  car  in  a  city  street  to  turn  his 
back  to  the  track  ahead.  (Mentz  v.  Second  Ave.  R,  R.  Co.,  3  Abb. 
C.  A.  D.  274.) 
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715.  If  a  person  crossing  a  track  ahead  of  a  car  falls  on  the  track, 
the  driver  must  use  the  greatest  care  to  avoid  injuring  him.     (Id.) 

716.  A  driver  of  a  horse  car  is  not  obliged  to  keep  a  constant  watch 
on  each  side  of  the  car  so  as  to  see  that  no  one  is  injured  by  a  lateral 
collision.     (Bulger  v.  Albany  Ry,  Co.,  42  N.  Y.  459.) 

717.  A  street  car  company  is  no  more  bound  than  any  other  owner 
of  vehicles  to  adopt  in  the  construction  of  its  cars  the  best  methods 
which  human  skill  and  ingenuity  have  brought  into  use  to  prevent 
accidents  to  pedestrians.  (Unger  v.  Forty-second  &  Grand  St.  F. 
iJ.B.  Co.,  51N.  Y.  497.) 

718.  If  a  driver  of  a  vehicle  can,  by  stopping  it,  avoid  doing 
an  injury  to  a  person  crossing  the  street  in  front  of  it,  he  is 
bound  to  stop.  (Thurber  v.  Harlem,  B.  M.  &  F.  R.  R.  Co.,  60  N.  Y. 
326.) 

719.  A  street  car  must  not  be  carelessly  driven  against  a  vehicle 
which  has  been  running  ahead  of  the  car  on  the  track,  and  is  being 
driven  oflE  to  give  it  the  right  of  way.  (Fleckenstein  v.  Dry  Dock,  E. 
B.  &  B.  R.  R.  Co.,  105  N.  Y.  655.) 

720.  A  street  car  company  must  so  arrange  its  cars  as  to  allow 
reasonable  opportunity  for  persons  to  cross  the  street.  (McClavn  v. 
Brooklyn  City  R.  R.  Co.,  116  N.  Y.  459.) 

721.  A  person  who,  on  reaching  an  obstruction  in  a  street,  stops 
his  vehicle  to  see  whether  he  can  pass  it,  it  not  being  clear  whether 
he  can,  spends  a  moment  in  examining  it  with  aid  of  others,  and  on 
being  signaled  by  one  of  them  to  go  on,  does  so  slowly,  does  what 
any  other  man  would  have  done,  and  negligence  cannot  be  predi- 
cated of  his  act  because  his  vehicle  does  happen  to  hit  the  obstruc- 
tion. (Schmidt  v.  Steinway  &  Hunters  Point  R.  Co.,  132  N".  Y. 
566.) 

722.  If,  when  confronted  by  a  sudden  emergency  the  conduct  of  a 
motor  man  in  reversing  his  machinery  in  order  to  avoid  running  over 
a  person  at  all  and  thereby  causing  his  car  to  back  and  run  over  the 
person  a  second  time,  from  which  latter  time  death  results,  is  due 
to  an  error  of  judgment  rather  than  to  negligence,  the  railroad  com- 
pany is  not  responsible.  (Bittner  v.  Crosstown  Ry.  Co.,  153  N.  Y. 
76.) 

723.  Where  a  person  crossing  a  track  in  front  of  a  trolley  car  falls, 
the  instantaneous  decision  of  the  motorman  to  stop  the  car  by  the 
brake  rather  than  by  a  reversal  of  the  power  is,  if  mistaken,  an  error 
of  judgment,  and  not  negligence.  (Stabenau  v.  Atlantic  Ave.  R.  R. 
Co.,  155  N.  Y.  511.) 

724.  Failure  to  sound  a  gong  on  a  street  car,  even  though  not  re- 
quired by  a  statute,  may  be  taken  into  account  on  an  issue  as  to  its 
negligent  management.  (Kleiner  v.  Third  Ave.  R.  R.  Co.,  162  N.  Y. 
193.) 

See  Driving  Rapidly,  infra. 
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Op  Othbe  Vbhicles .• 

725.  It  is  the  duty  of  the  driver  of  a  vehicle  in  a  city  street  to  keep 
his  attention  on  the  street  in  front  of  him.  (Bahrenburgh  v.  Brook- 
lyn City,  H,  P.  £  P.  P.  R,  R.  Co,,  56  N.  Y.  652.) 

726.  Drivers  of  vehicles  are  bound  to  look  out  for  foot-passengers 
at  crosswalks.     (Murphy  v.  Orr,  96  N.  Y.  14.) 

727.  A  person  conveying  anything  in  a  wagon  in  a  city  street,  which 
projects  out  at  the  rear,  is  bound,  on  turning,  to  see  that  it  does  not 
sweep  against  a  passer-by.     (Sheehy  v.  Burger,  62  N.  Y.  558.) 

See  Groth  v.  Washburn,  89  N.  Y.  615. 


Op  Animals.*^ 

728.  It  is  negligent  to  leave  horses  unfastened  in  a  public  street. 
(Norris  v.  Kohler,  41  N.  Y.  42.) 

729.  It  is  not  negligent  to  lead  through  the  streets  a  cow,  which  is 
not  known  by  her  owner  to  be  vicious  or  unruly.  (Moyndhan  v. 
Wheeler,  117  N.  Y.  285.) 

730.  The  duty,  which  owners  of  carriages  and  horses  when  driving 
on  the  public  highway,  owe  to  others  on  the  highway,  is  to  see  that 
their  drivers  are  competent  and  to  the  best  of  their  ability  manage 
the  horses  so  as  to  prevent  them  from  being  the  cause  of  injury  to 
others.     (Cadwell  v.  Amheim,  152  N.  Y.  182.) 

731.  To  recover  damages  for  injuries  done  by  runaway  horses  on 
the  highway,  proof  must  be  given  either  that  the  runaway  was  due 
to  their  owner's  negligence^  or  else  that  while  running  away  they  are 
not  managed  with  the  skill  which  the  situation  calls  for.  {Cadwell  v. 
Amheim,  152  N".  Y.  182.) 

732.  Guiding  a  runaway  horse  to  the  side  of  the  street  instead  of 
keeping  him  in  the  middle  of  the  road  at  a  place  where  there  are  no 
vehicles  or  persons  passing  is  at  worst  merely  an  error  of  judgment. 
{Benoit  v.  Troy  &  Lans.  R,  R.  Co,,  154  N.  Y.  223.) 
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Driving  Bapidly. 

733.  It  is  negligence  to  drive  a  vehicle  into  a  street  around  a  comer 
at  a  rapid  rate  of  speed.  (Jeiter  v.  N.  Y.  &  Ear.  R.  R.  Co.,  2  Abb.  C. 
A.  D.  458;  8.  C,  2  Keyes,  154.) 

734.  To  drive  suddenly  and  rapidly  into  a  street  without  looking  to 
see  of  anyone  is  crossing  it,  is  negligent.  (Phelps  v.  Wait,  30  N.  Y. 
78.) 

735.  It  is  negligent  for  a  person  to  drive  rapidly  along  a  street 
without  looking  out  for  passers-by.  (Sheehan  v.  Edgar,  58  N".  Y. 
631.) 

736.  It  is  not  negligent  to  drive  a  team  at  a  lively  trot  in  a  city 
street.  (Crocker  v.  Knickerbocker  Ice  Co.,  92  N.  Y.  652.) 

737.  A  driver  of  a  vehicle  must  not  drive  at  a  rapid  rate  through  a 
crowd  of  children  within  a  few  feet  of  a  wall  along  a  street  where 
there  is  no  sidewalk.     (Barrett  v.  Smith,  128  N.  Y.  607.) 

738.  A  municipality  regulation  as  to  the  speed  with  which  vehicles 
may  be  driven  through  its  streets  does  not  apply  to  fire  engines. 
(Farley  v.  The  Mayor,  152  N.  Y.  222.) 

739.  In  the  absence  of  any  act  or  ordinance  regulating  speed  of 
trolley  cars  it  is  for  the  jury  to  say  whether  a  given  rate  of  speed  was 
excessive  and  therefore  dangerous  under  the  circumstances.  (Bittner 
V.  Crosstown  Ry.  Co.,  153  N.  Y.  76.) 

740.  A  motorman  is  not  bound  to  stop  or  slow  up  his  electric  car 
on  approaching  a  rural  crossing  simply  on  seeing  children  going  over 
it  when  they  have  ample  time  to  get  across.  (Stal)enau  v.  Atlantic 
Ave.  R.  R.  Co.,  155  N.  Y.  511.) 

Driving  on  Sidewalk. 

741.  Driving  rapidly  on  sidewalks  is  not  allowable.  (Coulter  v. 
Am.  Merch.  Un.  Ex.  Co.,  56  N.  Y.  585.) 

742.  Under  an  ordinance  allowing  vehicles  to  occupy  sidewalks  for 
business  purposes,  the  animal  by  which  it  is  drawn  is  included. 
(Merritt  v.  Fitzgibbons,  102  N.  Y.  362.) 

Of  Vessbls.^* 

743.  Navigators  are  not  required  to  use  the  utmost  possible  care  to 
avoid  collisions  at  sea/  but  to  use  the  care  which  the  circumstances 
reasonably  require.     (Kelsey  v.  Barney,  12  N.  Y.  425.) 

744.  Supposition  of  a  change  of  a  channel  is  not  sufficient  to  excuse 
an  attempt  to  pass  on  one  side  when  the  channel  really  requires  pas- 
sage to  be  made  on  the  other.  (Austin  v.  N.  J.  Steamboat  Co.,  43 
N.  Y.  75.) 

AFPELLA.TE  DIVCSIOK. 
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745.  Steamboats  must  keep  clear  of  drifting  vessels,  as  well  as  those 
sailing  or  at  anchor.  (Parrott  v.  Knickerbocker  Ice  Co.,  46  N.  Y. 
361.) 

746.  The  failure  of  one  traveler  to  follow  a  law  of  the  road  does 
not  justify  another  traveler  for  an  omission  to  do  what  he  can  to 
avoid  an  expectable  collision.  (Hoffmann  v.  Union  Ferry  Co,,  47  N. 
Y.  176;  Silliman  v.  Lewis,  49  id.  379;  Whitehall  Transp.  Co.  v.  N. 
J.  Steamboat  Co.,  51  id.  369;  Delafield  v.  Union  Ferry  Co.,  51  id. 
671.) 

747.  It  is  negligent  for  one  vessel  to  attempt  to  pass  another  in  a 
manner  not  allowed  by  the  authorized  rules  of  navigation.  (Ervin  v. 
Neversink  St.  Co.,  88  N.  Y.  184.) 

748.  The  failure  of  a  steam  vessel  to  keep  out  of  the  way  of  a  sailing 
vessel,  if  she  can,  is  negligence.  {Mailler  v.  Exp.  Propell.  Line,  61 
K  Y.  312.) 

749.  The  amount  of  care  which  a  steamboat  with  a  tow  meeting 
another  steamboat  with  a  tow  is  bound  to  observe  toward  both  tows 
is  more  than  a  mere  blind  obedience  to  the  general  rules  of  navigation. 
(Cooper  V.  Eastern  Transp.  Co.,  75  N.  Y.  116.) 

750.  If  a  steam  yacht  is  navigating  a  river  under  a  coasting  license, 
she  must  carry  the  lights  prescribed  for  coasting  vessels.  (Chase  v. 
Belden,  104  N.  Y.  86.) 

See  TJ.  S.  Eev.  Stat.,  and  Eules  of  Navigation. 

Op  Rajts. 

751.  See  Town  of  Pierrepont  v.  Loveless,  72  N.  Y.  211,  supra,  sub 
nom.  What  are  Highways. 

OROSS-RESFBRBlfCBS. 

See  tit.  I,  The  State;  tit.  II,  Municipalities;  tit.  Ill,  Public 
Officers,  in  this  chapter;  also  ari;.  IV,  Owners,  in  this  title;  also  chap. 
Ill,  Cont.  Neg. ;  also  chapters  on  Ques.  of  Fact,  Defenses,  Damages, 
Evidence. 


Article  IV. —  Ovtners  and  Lessees  op  Beal  Property, 
And  Herein  of  Licensees. 
§  120.  It  is  the  duty  of  owners  of  real  property,  municipal  as  well 
as  private,  to  keep  their  premises  in  such  condition  as  that  they  shall 
not  be  the  cause  of  injury  to  neighbors*  property  in  ways  that  com- 
mon prudence  should  f  orsee. 

Or,  8io  uiere  tuo,  ut  aUenum  non  laedas, 

§  121.  The  measure  of  duty  which  an  ovmer  of  real  property  who 
allows  his  premises  to  be  resorted  to  by  the  public,  or  lets  them  for 
that  purpose,  owes  to  the  public  to  have  them  safe  for  public  resort, 
is  not  yet  settled  in  this  State. 
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§  122.  If  an  owner  of  private  premises,  expressly  or  impliedly  in- 
vites another  upon  them,  such  owner  owes  a  duty  to  him  to  see  that 
he  shall  not  be  injured  through  any  danger  concealed  from,  or  not 
expectable  by,  him  in  those  parts  of  the  premises  to  which  the  mvita- 
tion  or  permission  extends. 

§  123.  Landlords,  who  let  their  premises  to  tenants  in  good  order, 
are  not  responsible  for  the  damages  resulting  to  third  persons  from 
the  neglect  of  their  tenants  to  keep  them  so,  in  the  absence  of  an 
agreement  that  the  landlord  shall  make  repairs. 

§  124.  Landlords,  who  let  their  premises  to  tenants  in  bad  order, 
are  responsible  for  damages  resulting  therefrom  to  third  persons, 
without  regard  to  the  obligation  between  them  and  their  tenants  as 
to  which  shall  make  repairs. 

§  125.  A  landlord  must  not  rent  a  house  infected  with  a  contagious 
disease,  without  informing  the  tenant  thereof. 

§  126.  Landlords,  who  rent  apartments  in  houses,  must  keep  the 
hallways  and  stairways  in  good  condition  for  safe  passage  and  provide 
and  maintain  fire-escapes  safe  for  the  purpose  of  escape  from  fire. 

§  127.  Owners  of  apartment-houses,  who,  for  tenants'  convenience, 
provide  devices  of  such  a  kind  that  negligent  use  of  them  by  tenants 
converts  them  into  nuisances  in  the  highway,  are  responsible  as  for 
nuisance  to  passers-by  for  the  consequences  of  such  negligent  use  by 
tenants. 

§  128.  The  duties  of  lessees  in  regard  to  real  property  leased  to 
them  are : 

(1)  As  to  each  other,  those  of  neighbors. 

(2)  As  to  their  landlords,  those  which  arise  out  of  the  contract 
of  letting. 

(3)  As  to  third  persons,  those  of  owners  of  the  property,  as  to 
everything  within  their  control. 

§  129.  The  djities  of  abutters  on  the  highway  are: 

(1)  They  must  guard  all  excavations  on  their  own  premises 
which  are  near  the  highway. 

(2)  They  must  not  interfere  with  the  highway  in  front  of 
their  premises,  except  under  due  permit  from  the  proper  munici- 
pal authorities. 
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(3)  They  must  prevent  anything  falling  from  their  premises 
upon  passers-by,  unless  they  are  not  in  possession. 

(4)  They  must  make  safe  any  flagging,  planking,  or  other  ma- 
terial which  they  may  have  used  to  facilitate  passage  along  the 
sidewalk,  and  on  repairing  the  same,  must  do  so  with  care. 

§  130.  An  abutter  is  not  responsible  to  a  passer-by  for  any  damages 
resulting  from  the  condition  of  his  sidewalk,  unless  that  condition 
is  the  result  of  his  active  interference  with  the  sidewalk. 

§  181.  An  abutter  is  not  responsible  to  the  municipality  for  the 
condition  of  his  sidewalk,  beyond  the  fine  which  it  imposes  upon  him 
for  his  failure  to  obey  its  ordinances. 

§  132.  In  addition  to  the  general  rule  stated  in  the  first  section 
of  this  article,  neighbors  are  under  the  following  special  duties  to 
each  other  for  the  violation  of  which  they  are  responsible  in  damages, 
without  regard  to  their  negligence: 

(1)  To  erect  division  fences. 

(2)  To  keep  their  cattle  from  straying. 

(3)  To  guard  excavations  near  division  lines,  in  a  case  men- 
tioned in  the  Excavation  Act. 

(4)  When  blasting  or  digging,  to  keep  missiles  from  flying, 
or  earth  from  sliding,  on  another's  land. 

(5)  When  collecting  water  in  large  quantities,  to  see  that  it 
does  not  escape  so  as  to  injure  the  property  of  others. 

(6)  When  collecting  surface  water,  not  to  allow  it  to  drain 
on  to  a  neighbor's  land,  or  into  a  stream  beyond  its  natural  ca- 
pacity to  carry  it  oflE. 

(7)  Neither  to  divert  watercourses,  nor  use  the  water  thereof 
so  as  to  materially  deplete  the  stream. 

§  133.  When  one  of  two  neighbors  is  a  railroad  company,  the  duty 
of  erecting  division  fences,  which  in  other  cases  rests  upon  both, 
is  exclusively  upon  the  company  as  to  all  lands  along  its  tracks. 

§  134.  Bailroad  companies  must  also  maintain  cattle-guards  at 
highway  crossings^  and  necessary  farm  gates  in  their  fences. 

§  135.  The  duty  of  a  railroad  company  to  fence  its  tracks  is  a  duty 
which  is  owing  to  all  owners  of  animals,  whether  owners  of  adjoining 
land  or  not,  but  it  is  not  a  duty  to  anyone  except  an  owner  of  an 
animal,  or  its  own  servant,  or  a  passenger. 
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§  186.  An  owner  of  land  in  kindling  a  fire  on  it  must  be  careful 
not  to  allow  it  to  spread  to  his  neighbor's  land. 

§  187.  An  owner  of  land  owes  no  duty  of  care  to  a  trespasser  upon 
it,  man  or  animal,  except  under  the  statute  as  to  fencing. 

§  188.  A  person,  who  goes  on  to  another's  land  for  the  purpose  of 
saving  life  is  not  a  trespasser  within  the  meaning  of  the  last  section. 

Collected  from  the  Following  Statutes  and  Decisione,  Grouped  Under  these 

Headings: 

I.  Statutes,  762.  As  to  persons  coming  on. 

u.  Quasi-Public  Premises.  By  invitation  or  permission,  870. 

Piers,  docks,  wharves,  764.  Without  permission,  888. 

Thoroughfares,  halls,  etc.,  776.  Crossing  railroads,  891. 

ni.  Private  Premises.  As  to  animals,  902. 

As  abutters  on  highways.  Questions  growing  out  of  relation  of 

Obstructions  of,  779.  landlord  and  tenant. 

Excavations  in,  780a.  Lessors. 

Excavations  near,  781.  To  lessees,  908. 

Sidewalks,  784.  To  third  persons,  913. 

As  neighbors.  Lessees. 

Fences,  794.  To  lessors,  928. 

Fires,  815.  To  third  persons,  929. 

Blasting,  828.  Remaindermen,  936. 

Explosions,  etc.,  838a.  Licensees,  936. 

Digging  near  line,  839.  Under  Civ.  Dam.  Act,  938. 

Water,  flooding,  draining,  etc.,  846.      Selection  of  contractors,  etc.,  939. 

Water,  disch.  into  streams,  864.  Miscellaneous,  940. 

Streams,  866. 

Things  from  premises,  863. 

STATUTES. 

752.  The  statutory  duties  and  rights  of  abutters  in  regard  to  side- 
walks are  snflSciently  disclosed  in  the  cases  given  below  for  the  pur- 
poses of  this  work.  (For  specific  statutes  see  The  Highway  Law  of 
1890,  also  Rev,  Stat,  sub  nom.  Highways,  also  Sidewalks.) 

753.  Each  of  the  adjoining  owners  of  land  "  shall  make  and  main- 
tain a  just  and  equitable  portion  of  the  division  fence  between  them '' 
in  all  cases  where  each  of  such  adjoining  lands  shall  be  cleared  or  im- 
proved. (The  Town  Law  of  1890,  §  100;  1  Rev.  Stat.  353,  §  30, 
as  am.) 

754.  Owners  of  tenement-houses  must  light  the  halls  at  certain 
times.     (Laws  of  1895,  chap.  567.) 

754a.  As  to  general  duties  under  Building  Laws,  see  chap.  X,  Statu- 
tory Duties. 

755.  Where  an  adjoining  owner  is  a  pipe-line  company,  it  need  not 
fence  its  lands,  but  if  it  does  not,  it  has  not  all  the  rights  of  an  owner 


Digitized  by 


Google 


116 


A  Code  of  Negligence. 


[Part  I. 


of  land  against  trespassers.    {Laws  of  1878,  chap.  203,  §  35,  and  see 
Rev.  Stat,  sub  notn.  Pipe  Line  Companies,  2267.) 

756.  Where  an  adjoining  owner  is  a  railroad  company,  it  must 
fence,  on  both  sides  of  its  track  at  its  own  expense,  and  maintain 
gates  at  farm  crossings  and  cattle-guards  at  road  crossings,  except 
where  the  owner  of  the  adjoining  land  has  received  a  sum  of  money 
as  compensation  for  fencing,  but  if  he  fails  to  erect  a  fence,  the  com- 
pany must  {Laws  of  1850,  chap.  140,  §  44;  Laws  of  1854,  chap. 
282,  §§  8,  9;  The  Railroad  Law,  Laws  of  1890,  chap.  665,  §  32,  am. 
by  Laws  of  1891,  chap.  367,  and  by  Laws  of  1892,  chap.  676.) 

757.  Lessees  of  railroads  must  maintain  fences.  {Laws  of  1864, 
chap.  582,  §  2;  The  Railroad  Law,  §  32.) 

758.  "A  person  who  negligently  sets  fire  to  his  own  woods,  by 
means  whereof  the  property  of  another  is  endangered,  or  who  negli- 
gently suffers  any  fire  upon  his  own  land  to  extend  beyond  the  limits 
Qiereof  is  guilty  of  a  misdemeanor.^'  {Penal  Code,  §  413;  see  also 
Rev.  Stat.,  sub  nom.    Fires.) 

759.  Where,  in  a  city,  a  person  in  excavating  on  his  own  land  digs 
more  than  ten  feet  below  the  curb,  he  must  support  his  neighbor's 
house,  if  given  the  necessary  license  to  do  so  by  his  neighbor.  {Laws 
of  1855,  chap.  6.) 

760.  An  owner  of  land  who  lets  his  land  knowing  that  liquor  is  to 
be  sold  thereon  by  his  tenant  is  answerable  for  the  damages  resulting 
from  the  intoxication  of  a  person  to  whom  liquor  is  given  or  sold  on 
such  premises.  (Civil  Damage  Act.  See  chap.  X,  Miscell.  Subj., 
sub  nom.  Civ.  Dam.  Act.) 

761.  Notice  not  to  sell  liquor  to  a  person  is  now  a  condition  prece- 
dent to  a  cause  of  action  to  recover  damages  resulting  from  his  in- 
toxication. {Excise  Law  of  1892,  §  40;  also.  Laws  of  1892,  chap. 
403,  §  2.) 

762.  Persons  who  furnish  scaffolds  or  ladders  for  work  on  their 
buildings,  must  see  that  they  are  safe.  {Labor  Law,  Laws  of  1897, 
chap.  415,  and  amendments;  also  Penal  Code.) 

763.  Forest  fires  prohibited  on  private  lands.  {Laws  of  1900, 
chap.  20,  §  230.) 

See  also  chap.  X,  sub  nom.  Statutory  Duties. 


QUASI-PUBLIC    PREMISES. 

Piers,  dooks,  wharves.^ 

764.  A  lessee  of  a  pier,  who  agrees  to  keep  it  in  a  safe  condition,  is 
liable  for  the  damages  resulting  to  any  one  on  the  pier  from  its  unsafe 
condition.    {Radway  v.  Briggs,  37  N.  Y.  256.) 

APPELLATE  DIVISION. 

iDunn  V.  Ballantyne 5  483 

Geibel  v.  ElweU   19  285 

Carroll  v.  aty  of  New  York,  29  420 

aflfd.  159  N.  Y.  559. 

CuUen  V.  Mayor,  etc.,  of  N.  Y.  29  629 

aflfd.  159  N.  Y.  560. 


Downes  v.  Elmira  Bridge  Co.  41  339 

Reynolds  v.  Starin 60  535 

DeBoer  v.  Brooklyn,  etc,  Co.  51  289 

Marcantonio  v.  Murray  ....  63  119 
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765.  An  owner  of  a  public  pier  owes  a  duty  to  the  public  not  to  let 
it  in  an  unsafe  condition.     {Swords  v.  Edgar,  59  N.  Y.  28.) 

766.  Where  the  legislature  directs  the  common  council  of  a  city  to 
rebuild  at  the  citjr^s  expense  a  dock  to  a  waterway  which  does  not 
appear  to  be  a  public  highway,  which  had  been  negligently  constructed 
by  commissioners  appointed  by  the  Legislature,  the  municipality  is 
not  liable  for  the  damages  sustained  by  an  adjacent  property  owner 
by  reason  of  the  failure  of  the  common  council  to  rebuild  such  dock. 
(N.  Y.  £  Brooklyn  8,  &  L.  Co.  v.  City  of  Brooklyn,  71  N.  Y.  580.) 

767.  A  pierowner  must  have  string-pieces  on  his  pier  to  protect 
restive  as  well  as  docile  horses.  (Kennedy  v.  The  Mayor,  etc.,  of 
New  York,  73  N.  Y.  365.) 

768.  The  owner  of  a  pier  is  not  liable  for  damages  resulting  from 
an  obstruction  to  navigation  by  one  of  its  piles  falling  away  from  it, 
in  the  absence  of  notice  that  such  obstruction  exists.  {Seaman  v. 
The  Mayor,  80  N.  Y.  239.) 

769.  A  dock  owner,  who  knows  that  at  low  tide  the  bottom  is  dan- 
gerous for  the  mooring  of  vessels  at  one  part  of  his  dock,  must  inform 
a  person  lawfidly  mooring  at  its  dock  of  the  danger.  {Barber  v. 
Abendroth,  102  N.  Y.  406.) 

770.  As  to  liability  of  pier  owner  for  unsafe  door.  {Newall  v. 
BaHlett,  114  N.  Y.  399.) 

771.  As  to  liability  of  remainderman  for  unsafe  condition  of  pier 
occurring  during  life  estate.  {Ahem  v.  Steele,  115  N.  Y.  203,  infra, 
sub  nom.  Remaindermen.) 

772.  If  a  person,  who  owns  only  part  of  a  dock,  licenses  its  use 
without  informing  the  licensee  that  he  has  no  right  to  the  use  of  the 
whole  of  it,  he  owes  a  duty  to  such  licensee,  and  the  persons  using 
the  dock  under  him,  to  see  that  the  whole  dock  is  safe  for  them. 
{Thomas  V.  Henges,  131  N.  Y.  453.) 

773.  The  sublessee  of  a  public  pier  is  bound  to  maintain  it  in  good 
repair.  {Oceanic  Steam  Nav.  Co.  v.  Compania  Transatl.  Espanola, 
134  N.  Y.  461 ;  Id.,  144  N.  Y.  663.) 

774.  A  wharfinger  is  not  an  insurer  of  the  safety  of  vessels  in  com- 
ing to  his  wharf.     {McGaldin  v.  Parke,  142  N.  Y.  564.) 

ThoronghfareB,  halls,  eto.^ 

775.  If  a  person  allows  his  premises  to  be  used  by  the  public  as  a 
highway,  he  is  under  the  duty  of  keeping  them  safe  for  travel. 
{Beck  V.  CaHer,  68  N.  Y.  283.) 

776.  A  person  letting  a  hall  for  entertainment  is  boimd  to  see  that 
none  of  the  approaches  to  it  are  connected  with  places  which  are  dan- 
gerous.    {Camp  V.  Wood,  76  N.  Y.  92.) 

APPELIATE  DIVISION. 


aPox  V.  Buffalo  Park 21    321 

affd.  163  N.  Y.  659. 
Peckett  V.  Bergen  Beach  Co.    44    569 


Brennan  v.  A.  &  G.  B.  Co. .     61    279 

affd.  170  N.  Y.  Mem. 
Barrett  v.  Lake,  etc.,  Co...    68    601 
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777.  A  lessor,  who  is  ignorant  of  the  fact  that  his  building  is  un- 
safe for  the  purpose  of  accommodating  a  crowd  at  an  exhibition  to  be 
given  by  his  tenant,  is  not  responsible  to  a  spectator  for  damages  re- 
sulting from  the  insecurity  of  the  building.  (Edwards  v.  N.  Y.  £ 
Harlem  B.  R.  Co.,  98  N.  Y.  245.) 

778.  The  owner  of  a  private  bridge,  which  the  public  uses  by  his 
sufferance,  but  from  which  use  he  derives  no  advantage,  is  not  bound 
to  maintain  it  in  safe  condition.     (Ctisick  v.  Adams,  115  N.  Y,  55.) 

See,  As  to  Person  coming  on  Private  Premises. 

PRIVATE  PREMISES. 

Ai  abutters  on  highways. 

Obstructions  of.' 

779.  No  duty  rests  upon  a  property  owner  who  does  not  own  the 
sidewalk  in  front  of  his  premises  to  remove  a  nuisance  thereon  not 
created  by  himself.    (English  v.  Brennan,  60  N.  Y.  609.) 

780.  It  is  not  a  nuisance  for  an  owner  of  the  house  to  maintain  a 
reasonably  sized  etepping-stone  on  the  sidewalk  in  front  of  it.  (Robert 
V.  Powell,  168  N.  Y.  411.) 

For  other  cases  of  obstructions  by  property-ovmers  see  Art  III, 
Occupants  of  Highways,  sub  nom.  Obstructions. 

Excavations  in. 
See  Art.  Ill,  sub  nom.  Excavations. 

Excavations  Near.* 

781.  The  rule  as  to  excavations  on  private  premises  near  highwajrs 
does  not  apply  to  excavations  on  private  premises  near  high-water 
mark  on  the  seashore.     (Murphy  v.  City  of  Brooklyn,  98  N.  Y.  642.) 

782.  An  excavation  fifty  feet  from  a  highway  is  not  near  enough 
to  be  within  the  rule  as  to  excavations  on  private  premises  near  high- 
ways.    (Id,) 

783.  The  semblance  of  a  path  leading  from  a  highway,  in  the  direc- 
tion of  an  excavation  on  private  premises,  and  the  absence  of  a  cross- 
bar from  the  fence  at  that  point,  are  not  suflScient  to  cast  upon  the 
owner  a  duty,  which  would  not  otherwise  exist,  to  guard  the  excava- 
tion so  that  persons  will  not  fall  into  it.  (Murphy  v.  City  of  Brook- 
lyn, 118  N.  Y.  575.) 


3  O'ReiUy  v.  Lonff,  etc.,  Co. .  4  139 

Sullivan  v.  McBianus,  etc..  19  167 

Coon  V.  Froment 26  260 

Linehen  v.  Western,  etc,  Ck>.  29  462 


APPELLATE  DIVISION. 

Groarke  v.  Laemmle 66  61 

Fitzgerald  v.  Rodgera 58  298 

4  Schroeck  v.  Reisa 46  602 

Healy  v.  Voradran 66  363 
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Sidewalks.* 
In  OeneraL 

784.  It  is  not  negligent  for  a  householder  to  permit  water  dripping 
from  his  premises  to  drain  over  the  sidewalk  into  the  gutter.  (Moore 
V.  Gadsden,  87  N.  Y.  84.) 

785.  It  is  not  a  nuisance  to  allow  water  coming  from  a  roof  through 
a  pipe  to  be  discharged  over  the  sidewalk  in  the  absence  of  an  ordi- 
nance prohibiting  it.    {Wenzlich  v.  McC otter,  87  N.  Y.  122.) 

786.  The  failure  of  a  householder,  to  obey  a  city  ordinance  requir- 
ing him  to  remove  ice  and  snow  from  his  sidewalk,  does  not  subject 
him  to  liability  to  a  passer-by  for  damages  resulting  from  his  slipping 
on  ice  and  snow  left  thereon.     (Moore  v.  Oadsden,  93  N.  Y.  12.) 

787.  An  abutting  owner  is  not  liable  to  a  municipality  for  the  dam- 
age recovered  from  it  by  a  passer-by,  occasioned  by  his  neglect  to  keep 
the  sidewalk  in  front  of  his  lot  in  repair,  even  though  by  the  munici- 
pality's charter  the  duty  of  so  doing  is  imposed  upon  him.  (City  of 
Rochester  v.  Campbell,  123  N.  Y.  405.) 

788.  An  abutter  is  liable  over  to  a  municipality  for  an  improperly 
maintained  opening  made  by  him  in  the  sidewalk.  (Trustees  of 
Canandaigua  v.  Foster y  156  N.  Y.  354.) 

789.  An  abutting  owner  has  no  right  to  discharge  water  collected 
on  his  building  upon  the  sidewalk  regardless  of  the  eflfect  of  that  ac- 
tion as  to  safe  passage,  and  if  he  does  must  answer  to  a  passer-by 
who  is  injured  by  slipping  on  ice  formed  in  consequence.  (Tremblay 
T.  Harmony  Mills,  171  N.  Y.  698.) 

Are  not  Moore  v.  Ocidaden.  and  WenzUch  v.  McCotter  to  be  deemed 
overruled?     See  dissenting  opinion  of  Gray,  J. 

Things  Falling  on. 

790.  An  owner  of  premises  bordering  on  a  street  is  not  liable  to  a 
passer-by  for  a  negligent  use  of  his  property  by  one  who  is  not  his 
servant.     (Stevens  v.  Armstrong,  6  N.  Y.  435.) 

791.  Where  snow  and  ice  are  shoveled  off  a  roof  on  to  a  passer-by 
on  the  sidewalk,  the  owner  of  the  house,  who  has  given  general  direc- 
tions to  his  servant  to  have  the  roof  cleared,  is  answerable  for  the 
damages,  whether  the  actual  shoveling  was  done  by  the  servant  or 
some  one  else  at  the  servant's  suggestion.  (Althorf  v.  Wolfe,  22 
N.  Y.  355.) 
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792.  The  failure  of  the  several  owners  of  adjoining  premises  to 
remove  or  support  their  respective  portions  of  a  continuous  front  wall 
left  standing  after  a  fire  and  evidently  unsafe,  render  them  all  re- 
sponsible for  the  damages  resulting  from  its  fall  without  regard  to 
whose  wall  it  was  which  produced  the  damage.  (Simmons  v.  Ever- 
son,  124  N.  Y.  319.) 

793.  Where  a  building  is  being  erected  under  contracts  with  diflEer- 
ent  contractors  several  of  whom  are  working  on  it  at  the  same  time, 
no  one  of  them  can  be  held  liable  for  the  damages  resulting  from  the 
fall  of  a  missile  into  the  street  except  upon  proof  connecting  that  one 
with  such  fall.     (Wolf  v.  Am.  Tract  Soc,  164  N.  Y.  30.) 

For  liabilities  for  injuries  to  persons  on  highways  from  blasting 
on  adjacent  land,  see  next  heading,  sub  nom.  Blasting. 


At  neighbors. 


(See  also  Municipalities,) 
Fences.* 


See  Clark  v.  Brown,  18  Wend.  213. 

794.  A  railroad  company  is  not  made  by  the  statute  as  to  fencing  an 
insurer  of  the  proper  condition  of  fences  along  its  tracks.  (Murray 
V.  N.  Y.  Cent  R.  R.  Co.,  3  Abb.  C.  A.  D.  339.) 

795.  A  statute  requiring  railroad  companies  to  build  and  maintain 
gates  in  the  fences  along  their  road,  applies  to  a  railroad  company 
organized  before  the  statute  where  its  charter  required  it  to  build  and 
maintain  fences,  though  silent  as  to  its  building  gates.  (Staats  v. 
Hud.  Riv.  R.  R.  Co.,  4  Abb.  C.  A.  D.  287.) 

796.  The  meaning  of  the  Railroad  Act  as  to  fencing,  requiring  rail- 
road companies  to  maintain  fences  of  the  height  and  strength  of  a 
division  fence  required  by  law,  is  that  they  shall  maintain  them  of 
sufficient  height  and  strength  to  prevent  cattle  getting  on  their  tracks. 
(Tallman  v.  Syr.,  B.  &  N.  Y.  R.  R.  Co.,  4  Abb.  C.  A.  D.  351.) 

797.  Under  the  act  the  duty  to  maintain  fences  and  cattle-guards 
is  due  to  every  owner  of  cattle  whether  an  adjoining  owner  or  not. 
(Corwin  v.  N.  Y.  £  Erie  R.  R.  Co.,  13  N.  Y.  42.) 

798.  A  contract  between  a  railroad  company  and  an  adjoining 
owner  in  regard  to  its  maintaining  fences  along  its  track  does  not,  in 
the  absence  of  an  express  agreement,  relieve  the  company  from  the 
requirements  of  the  statute  on  the  subject.  (Poler  v.  N.  Y.  Cent. 
R.  R.  Co.,  16  N.  Y.  476.) 

799.  The  statute  requiring  railroad  companies  to  maintain  cattle- 
guards  "  at  road  crossings  "  was  intended  to  include  streets  as  well  as 
roads.     (Brace  v.  N.  Y.  Cent.  R.  R.  Co.,  27  N.  Y.  269.) 
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800.  The  fact  that  a  railroad  company  has  removed  a  cattle-giiard 
at  a  street  in  deference  to  complaints  of  citizens  against  it  as  a  nui- 
sance,  is  no  defense  to  an  action  under  the  statute  to  recover  damages 
resulting  from  a  failure  to  maintain  such  guard  in  compliance  there- 
with.    (Id.) 

801.  The  convenience  of  the  public  in  resorting  to  its  depot  is  no 
reason  why  a  railroad  company  should  omit  at  a  road  crossing  near 
its  depot  to  comply  with  the  statute  as  to  maintaining  cattle-guards. 
{Bradley  v.  Buffalo,  N.  F.  £  E.  R.  R.  Co.,  34  N.  Y.  427.) 

802.  Acceptance  from  a  railroad  of  its  covenant  to  fence  one  side  of 
its  road  is  not  a  release  of  the  obligation  under  the  statute  to  fence 
the  other  side.  (Shepard  v.  Buffalo,  N.  Y.  &  E.  R.  R.  Co.,  35  N.  Y. 
641.) 

803.  The  release  of  one  railroad  company  from  its  obligation  under 
one  statute  to  maintain  one-half  of  a  division  fence  does  not  operate 
in  favor  of  another  company,  whose  track  parallels  the  first  one,  from 
its  obligation  under  a  subsequent  statute  to  maintain  the  whole  fence. 
(M) 

804.  Eule  in  Shepard  case,  35  N.  Y.  641,  as  to  liability  of  parallel 
roads  in  regard  to  fencing  reaflSrmed.  {K elver  v.  N.  Y.,  Chicago  & 
St  L.  R.  R.  Co.,  126  N.  Y.  365.) 

805.  An  act  requiring  a  railroad  company  to  maintain  a  fence  along 
its  tracks,  and  by  its  terms  applicable  to  existing  railroads  where  not 
inconsistent  with  their  charters,  does  not  impose  a  liability  on  a  rail- 
road company  to  maintain  a  fence  at  places  where  its  road  is  con- 
structed in  a  river,  if  a  clause  relieving  it  to  that  extent  is  in  its 
charter.    (Schermerhom  v.  Hudson  R.  R.  R.  Co.,  38  N.  Y.  103.) 

806.  A  railroad  company  operating  another  road  is  bound  to  see 
that  fences  and  guards  are  erected  along  it.  (Tracy  v.  Troy  &  Boston 
R.  R.  Co.,  38  N.  Y.  433.) 

807.  A  railroad  company  is  not  boimd  to  fence  against  children. 
(Prendegast  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  58  N.  Y.  652.) 

808.  If  a  foreign  railroad  corporation  extends  its  track  into  this 
State,  it  must  fence  it  in  obedience  to  the  requirements  of  our  statute. 
(Purdy  V.  N.  Y.  &  New  Haven  R.  R.  Co.,  61  N.  Y.  353.) 

809.  The  grant  to  a  railroad  company  of  a  strip  of  land  through  a 
farm,  for  purposes  of  its  road  without  reservation  or  exception,  is  not 
a  waiver  of  its  statutory  obligations  to  maintain  a  farm  crossing. 
(Smith  V.  N.  Y.  &  Oswego  Mid.  R.  S.  Co.,  63  N.  Y.  58.) 

810.  Where  a  farm  gate,  erected  by  a  railroad  company  under  the 
statute  to  enable  a  farmer  to  pass  to  a  portion  of  his  farm  beyond  the 
tracks,  is  used  during  the  day  by  the  company  and  its  customers  for 
its  and  their  convenience,  the  company  must  see  that  it  is  closed  when 
the  day^s  business  is  done.  (Spinner  v.  N.  Y.  £  H.  R.  R.  R.  Co.,  67 
N.  Y.  153.) 

811.  The  provisions  of  the  general  Railroad  Act  as  to  fencing  were 
not  intended  for  the  protection  of  travelers  along  adjacent  highways. 
(Ditchett  V.  Spuyten  DuyvU  &  P.  M.  B.  B.  Co.,  67  N.  Y.  425.) 
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812.  The  failure  of  a  railroad  company  to  maintain  its  fences  along 
its  tracks,  as  required  by  the  statutes  (of  1850,  chap.  140,  and  1854, 
chap.  282)  does  not  render  it  liable  for  injuries  which  animals  may 
do  to  themselves  by  straying  on  its  tracks.  (Knight  v.  N.  Y.,  Lake 
Erie  &  W.  R.  R.  Co.,  99  N.  Y.  25.) 

813.  The  statute  as  to  fencing  by  railroad  companies  does  not  apply 
to  a  case  where  an  open  space  in  front  of  a  building  near  the  track  has 
been  left  imfenced,  under  agreement  between  the  company  and  the 
owner  of  the  building,  so  that  access  may  be  had  to  it.  (Dolan  v. 
Newburgh,  D.  &  C.  R.  R.  Co,,  120  N.  Y.  571.) 

814.  Where  a  verdict  for  the  killing  by  an  engine  of  horses,  which 
had  strayed  on  a  track  through  a  broken  fence,  had  been  set  aside  by 
the  General  Term  on  a  question  of  fact,  its  order  was  aflBrmed  with 
judgment  absolute  against  plaintiif,  the  court  holding  that  there  was 
no  error  of  law  at  the  trial;. that  there  was  no  evidence  that  the  horses 
were  killed  by  the  reckless,  wanton,  or  malicious  conduct  of  defend- 
ant's engineer,  and  hence  there  was  no  basis  for  a  recovery.  {Boyle 
V.  JV.  Y.,  Lake  Erie  &  F.  R.  R.  Co.,  115  N.  Y.  636.) 

PiBBS.'' 

816.  A  railroad  company  is  bound  to  use  the  utmost  care  to  prevent 
•parks  from  its  locomotives  setting  fire  to  houses  in  villages  along  its 
tracks.    {Fero  v.  The  Buffalo  &  State  Line  R.  R.  Co.,  22  N.  Y.  209.) 

See  Hinds  v.  Barton,  25  N.  Y.  544,  chap.  VII,  Evidence,  svA  nom. 
Other  Acts. 

816.  In  a  populous  city  one  neighbor  is  not  liable  to  another  for 
the  consequences  of  a  fire  communicated  to  the  latter's  house  from 
that  of  the  former,  even  though  the  first  fire  was  the  result  of  negli- 
gence.   (Ryan  v.  N.  Y.  Cent.  R.  R.  Co.,  35  N.  Y.  210.) 

817.  A  negligent  fire  is  not  an  accidental  fire,  within  the  meaning 
of  the  statutes  of  Anne  and  George  as  to  accidental  fires.  (Webb  v. 
Rome,  W.  &  Og.  R.  R.  Co.,  49  N.  Y.  420.) 

818.  Bailroad  companies  must  have  spark  arresters  on  their  dimmiy 
engines  as  well  as  on  other  locomotives.  (Bedell  v.  Long  Island  R. 
R,  Co.,  44  N.  Y.  367.) 

819.  A  person  who  bums  his  fallow  land  in  a  negligent  manner  is 
liable  for  the  damages  residting  to  a  neighbor  from  the  fi^'e  spreading 
to  the  latter's  land.    (Hays  v.  MUler,  70  N.  Y.  112.) 

820.  A  person  who  negligently  allows  sparks  to  escape  from  a  stove- 
pipe erected  in  violation  of  a  city  ordinance,  whereby  a  neighbor's 
house  near  by  is  set  on  fire,  is  liable  for  the  damages.  (Briggs  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  72  N.  Y.  26.) 
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See  Ferguson  v.  Hubbell,  97  N.  Y.  507;,  Art.  I,  Masters,  sub  nom. 
Bespondeat  Superior. 

821.  It  is  negligent  for  a  railroad  company  to  allow  dry  brush  and 
other  combustible  material,  easily  set  on  fire  by  sparks  from  its  en- 
gines, to  accumulate  along  its  tracks.  {O'Neill  v.  N.  Y.,  0.  &  W. 
R.  R.  Co.,  115  N.  Y.  579.) 

822.  The  ground  on  which  a  railroad  company  is  to  be  held  liable 
for  the  burning  of  a  neighbor's  house  by  fire,  communicated  by  sparks 
from  its  passing  engines,  is  negligence  in  not  preventing  their  escape 
by  means  of  the  best  mechanical  contrivances  in  known  practical  use. 
(Flinn  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  142  N.  Y.  11.) 

823.  A  railroad  company  is  not  bound  to  adopt  new  contrivances 
to  prevent  the  escape  of  sparks  from  its  engines  until  it  has  had  time 
for  trial  and  experiment  as  to  their  excellence.     (Id.) 

824.  In  determining  whether  a  railroad  company  is  negligent  in 
not  placing  on  its  engines  as  rapidly  as  it  ought  to  do,  after  it  has 
concluded  to  adopt  it,  a  new  contrivance  to  prevent  the  escape  of 
sparks,  regard  must  be  paid  to  expense,  convenience,  the  operation  of 
its  road,  and  other  matters  connected  with  such  a  change.  {Id.) 

825.  Negligence  cannot  be  predicated  of  the  adoption  by  a  railroad 
company  of  one  kind  of  spark  arrester  in  place  of  another,  where  it 
appears  that  both  kinds  are  in  general  use,  and  it  is  mere  matter  of 
opinion  which  is  better  than  the  other.  {Frace  v.  N.  Y.,  Lake  Erie 
&  F.  R.  R.  Co.,  143  N.  Y.  182.) 

826.  The  failure  of  a  railroad  company  to  remove  the  brush  which 
it  cuts  along  the  line  of  its  road,  is  negligence.  {Hoffman  v.  King, 
160  N.  Y.  618.) 

827.  It  is  only  to  adjoining  owners  that  one  owes  the  duty  of  care 
concerning  fire  on  his  own  premises.  (Hoffman  v.  King,  160  N.  Y. 
618 ;  Van  Inwegen  v.  PoH  Jervis  M.  &  N.  Y.  R.  R.  Co.,  166  id.  625.) 

And  see  Causes,  chap.  VIII,  sub  nom.  Fires. 

Blasting.® 

828.  An  owner  of  land  is  responsible  for  the  injury  done  to  a  neigh- 
bor's property  by  stones  being  thrown  upon  it  by  blasting,  irrespective 
of  the  question  whether  the  blasting  was  done  negligently.  (Hay  v. 
The  Cohoes  Co.,  2  N.  Y.  159.    See  also  Tremain  v.  Same,  2  id.  163.) 

829.  It  is  the  duty  of  a  person  blasting  on  his  own  land  to  give 
warning  to  passers-by.  (Driscoll  v.  Newark  &  Rosendale  L.  &  C. 
Co,,  37  N.  Y.  637.) 

830.  A  person  setting  off  a  blast  is  boimd  either  to  adopt  such  pre- 
cautions as  will  prevent  missiles  from  reaching  a  person  lawfully  pur- 
suing his  business  on  adjoining  premises,  or  to  give  him  timely  notice 
to  enable  him  to  escape.     (St.  Peter  v.  Denison,  58  N.  Y.  416.) 

831.  Where  an  owner  of  real  estate  abutting  on  the  highway  con- 
ducts blasting  operations  upon  it  he  is  responsible  for  resulting  in- 
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juries  to  travelers  on  the  highway,  without  regard  to  the  question 
whether  the  blasting  is  negligently  done.  (Sullivan  v.  Dunham,  161 
N.  Y.  290.) 

832.  A  person  is  not  answerable  to  his  neighbor  for  damage  result- 
ing to  the  neighbor's  house  from  blasting  on  his  own  premises,  where 
he  uses  due  care,  the  blasting  is  necessary  to  eflfect  what  he  wishes  to 
accomplish  and  no  missiles  are  thrown  upon  the  neighbor's  premises. 
(Booth  V.  Rome,  Water.  &  Og.  R.  R.  Co.,  140  N.  Y.  267.) 

833.  Where  damage  done  to  adjoining  property  by  blasting  is  the 
result  merely  of  shaking  of  the  earth  or  pulsations  of  the  air,  and  not 
by  casting  anything  on  it,  the  person  blasting  is  not  resEpnsible 
therefor  in  the  absence  of  negligence.  (Benner  v.  Atlantic  Dredging 
Co.,  134  N.  Y.  156.) 

834.  It  is  negligent  to  place  dynamite  cartridges  in  contact  with 
hot  steam  pipes.    (Rollins  v.  Farley,  100  N.  Y.  620.) 

835.  Where  a  contract,  necessitating  blasting  in  its  performance, 
contains  a  clause  that  the  contractor  is  to  pay  all  damages  from  blast- 
ing, the  other  party  is  not  responsible  for  the  damages  resulting  to  a 
neighbor's  property  from  negligent  blasting.  (McCafferty  v.  Spuyten 
Duyvil  &  P.  M.  R.  R.  Co.,  61  N.  Y.  178.) 

836.  As  to  admissibility  of  agreement  with  contractor  for  blasting, 
under  general  denial,  see  chap.  VII,  Evid.  (Roemer  v.  Striker,  142 
K  Y.  134.) 

837.  An  owner  of  property,  who  contemplates  an  improvement  on 
it  which  requires  blasting,  is  under  no  obligation  to  an  adjoining 
owner  to  select  a  competent  and  careful  contractor  to  do  it.  (Berg 
V.  Parsons,  156  N.  Y.  109.    See  note  on  this  case  in  Part  II.) 

838.  The  rule  that  when  a  neighbor's  property  is  injured  by  blast- 
ing there  must  be  evidence  of  negligence  to  warrant  a  recovery  ap- 
plied.    (Holland  House  Co.  v.  Baird,  169  N.  Y.  136.) 

Explosions,  Etc.* 
See,  Things  from  Premises,  infra. 

Digging  Near  Division  Line. 

839.  A  person  in  taking  away  a  hill  on  his  own  lot  must  not  do  it 
so  negligently  that  it  will  slide  on  to  his  neighbor's  lot.  (Gardner 
V.  Heart,  1  N.  Y.  528.) 

840.  Where  a  municipality,  in  grading  a  street,  does  so  carefully,  it 
is  not  liable  for  the  damages  sustained  by  an  adjoining  owner  from 
his  land  sliding  into  the  street.  (Radcliffe's  Ex'r  v.  The  Mayor,  4 
N".  Y.  195;  and  see  Folmsbee  v.  City  of  Amsterd.,  142  id.  118.) 

841.  An  owner  of  land,  when  making  an  excavation  on  it,  owes  a 
duty  to  the  adjoining  owner  to  make  it  in  a  careful  manner.  (Attstin 
V.  Hudson  River  R.  R.  Co.,  25  N.  Y.  334.) 

AFPEUATE  division. 

0 Piehl  V.  Albany  Ry.  Co 19    471  IPruBsak  v.  Button  30      66 

Piehl  V.  Albany  Ry.  Co 30    166  labulski  v.  Button 47    107 
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842.  A  lessee^  injured  by  a  negligent  excavation  on  adjoining  land^ 
may  recover  the  residting  damages.    (Id.) 

843.  Under  chapter  6  of  Laws  of  1855  it  is  not  the  duty  of  a  person, 
whose  wall  is  endwigered  by  an  excavation  on  his  neighbor's  lot  more 
than  ten  feet  below  the  curb,  to  tender  to  his  neighbor  the  license 
therein  provided  for,  but  it  is  the  duty  of  his  neighbor  to  apply  for  it. 
{Dornty  v.  Rapp,  72  N.  Y.  307.) 

844.  As  between  the  owner  of  a  lot,  on  which  an  excavation  more 
than  ten  feet  below  the  curb  is  being  made,  and  his  contractor,  the 
duty  rests  upon  the  owner  to  make  application  to  his  neighbor  for 
the  license  provided  for  by  chap.  6,  Laws  of  1855.     (Id.) 

As  to  grading  streets,  see  Tit.  II,  Municipalities. 

845.  An  owner  of  land  lying  under  navigable  waters  may  deepen 
it  without  incurring  liability  to  his  neighbor  for  injury  to  the  latter's 
adjoining  dock  on  account  of  the  shifting  of  the  loose  soil  or  mud 
upon  which  it  rests,  provided  he  dredges  without  negligence.  {White 
V.  Nasmu  Trust  Co.,  168  N.  Y.  149.) 

Water  —  Flooding  or  Draining  on  Land.^^ 

846.  If  a  person  collects  water  in  a  large  body  on  his  own  land,  he 
is  responsible  for  the  damage  to  a  neighbor's  property  if  it  escapes  in 
a  flood.     {Mdyor  v.  Bailey,  2  Den.  433.) 

847.  If  a  city  grants  land  under  water,  with  the  privilege  of  filling 
it  in,  it  must  not  construct  adjacent  sewers  so  as  to  wash  away  the 
earth  so  filled  in.     {Duryea  v.  The  Mayor,  62  N.  Y.  592.) 

848.  An  owner  of  a  city  lot  is  not  bound  to  connect  it  with  the 
sewer  so  as  to  prevent  its  natural  drainage  on  to  his  neighbor's  lot. 
(Vanderwiele  v.  Taylor,  65  N.  Y.  341.) 

849.  A  person  who  does  anything  on  his  own  premises,  which 
residts  in  accumulating  water  thereon,  must  take  steps  to  prevent 
such  accumulation  from  draining  on  to  his  neighbor's  land.  {Jutie 
V.  Hughes,  67  N.  Y.  267.) 

850.  An  owner  who,  by  filling  up  a  depression  in  his  lot  through 
which  surface  water  on  collecting  in  the  street  had  run  off,  causes  it 
to  overflow  upon  his  neighbor's  lot,  is  not  answerable  to  the  latter  in 
damages  as  for  diverting  a  watercourse.  {Barhley  v.  Wilcox,  86  N.  Y. 
140.) 

851.  A  permit  to  make  an  excavation  in  a  street  does  not  protect 
the  excavator  from  liability  to  an  adjoining  owner  for  damages  from 
water  cast  upon  his  premises  by  reason  of  the  excavation,  even  though 
he  was  not  guilty  of  any  negligence.  {Mairs  v.  Manhattan  R.  E. 
Assoc,  89  N.  Y.  498.) 

appellate  division. 
10  Town  Ft.  C.  V.  U.,  etc.  Co.      8    223    Forbell  v.  aty  of  New  York,    47    371 

Jones  V.  DeCourcey  12     164  affd.  164  N.  Y.  522. 

Orvis  V.  Elmira  C,  etc.,  Co. .     17     187    Talcott  v.  aty  of  New  York,    68    514 
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862.  The  collecting  of  a  large  body  of  water  into  a  reservoir  having 
a  porous  and  graveUy  soil,  without  taking  adequate  precaution  to 
keep  it  from  percolating  into  an  adjoining  owner's  property,  is  an  act 
of  negligence.  (Reed  v.  The  State,  108  N.  Y.  407;  see  also  Heacock 
V.  Same,  105  N.  Y.  246.) 

853.  As  to  water  collected  by  a  municipality  in  mains.  (Jenney 
V.  City  of  Brooklyn,  120  N.  Y.  164.) 

Water  —  Drainage  into  Streams. 

854.  An  owner  of  land  upon  a  watercourse  may,  by  means  of 
ditches,  collect  the  surface  water  on  his  premises  and  discharge  it  into 
the  stream.    {Waffle  v.  N.  Y.  Cent.  R.  R,  Co,,  53  N.  Y.  11.) 

855.  An  owner  of  land  upon  a  watercourse  may  not  collect  the 
surface  water  on  his  premises  and  discharge  it  into  the  stream,  when, 
by  so  doing  it  will  be  filled  beyond  its  natural  capacity.  {Noonan  v. 
City  of  Albany,  79  N.  Y.  470.) 

See  also  Chipman  v.  Palmer,  77  N.  Y.  51,  chap.  VI,  Damages. 

Streams  —  Interference  With.^* 

856.  Railroad  companies  must  not  build  their  bridges  across  rivers 
80  as  to  cast  upon  neighboring  land  the  water  or  ice  of  expectable 
freshets.  {Brown  v.  Mohawk  &  H.  R.  R.  Co.,  1  How.  App.  Cas.  66, 
and  see  page  52.) 

857.  A  railroad  company  in  bridging  streams  under  legislative  au- 
thority must  do  so  carefully,  so  as  not  to  cause  the  water  to  overflow. 
{Brown  v.  Cayuga  &  S.  R.  R.  Co.,  12  N.  Y.  486.) 

858.  A  railroad  company  succeeding  to  the  rights  and  road  of  a 
former  company,  which  has  negligently  bridged  a  stream  so  as  to 
cause  the  water  to  overflow,  is  responsible  for  maintaining  the  nui- 
sance.    {Id.) 

859.  Where  a  person  interferes  with  a  watercourse,  under  authority 
of  law,  he  is  not  responsible  for  the  resulting  damages  unless  he  com- 
mits a  faidt  in  the  manner  of  doing  it.  {Bellinger  v.  N.  Y.  Central 
R.  R.  Co.,  23  N.  Y.  42;  Selden  v.  Del.  &  Hud.  Can.  Co.,  29  id.  634.) 

860.  A  railroad  company  which,  in  the  construction  of  its  road, 
necessarily  diverts  a  stream  of  water  from  its  natural  channel,  owes  a 
duty  to  adjoining  owners  to  restore  the  stream  to  and  preserve  it  in 
its  former  state  of  usefulness  as  nearly  as  practicable  without  burden- 
ing them  with  the  expense  of  its  preservation.  {Cott  v.  Lewiston 
R.  R.  Co.,  36  N.  Y.  214.) 

861.  A  railroad  company  is  not  liable  for  damages  to  an  adjoining 
proprietor  resulting  from  the  overflow  of  the  water  of  a  stream  caused 
by  the  necessary  and  proper  elevation  of  its  roadbed  not  in  the  chan- 
nel of  the  stream,  but  upon  its  own  land.  {Moyer  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  88  N.  Y.  351.) 

APPELLATE  DIVISION. 

11  Smith  V.  City  of  Brooklyn    18    340  |     See  also   same   heading   as   Neigh- 
bors, under  title  11. 
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862.  Where  the  bed  of  a  stream  is  interfered  with  by  a  contractor, 
under  contract  with  its  owner,  in  a  manner  intended  to  be  temporary 
and  not  intended  to  be  unlawful,  and  the  result  is  not  only  a  tem- 
porary diminution  of  a  neighbor's  water  supply,  but  its  permanent 
loss  through  an  underground  drainage  which,  though  not  expectable, 
was  the  result  of  such  interference,  the  contractor  is  not  liable  for 
the  damages  resulting  from  such  permanent  loss,  but  only  for  the 
injury  sustained  during  the  temporary  interruption  of  the  flow  of  the 
stream.     {Covert  v.  Cranford,  141  N.  Y.  521.) 

The  general  rule  of  liability  of  an  owner  for  permanent  damages,  is 
recognized  in  the  case  just  cited,  and  substantially  reaffirmed,  hence  its 
insertion  in  this  article. 
See  also  Tit.  I,  The  State,  sub  nom.  Diverting  Water  of  Streams. 

Things  from  Premises. 

863.  A  person  whose  property  is,  without  his  fault,  borne  upon  the 
lands  of  another  by  inevitable  accident,  such  as  a  flood,  may  elect 
either  to  abandon  it,  or  to  reclaim  it.  (Sheldon  v.  Sherman,  42  N.  Y. 
484.) 

If  he  abandon  it,  he  is  not  liable  to  his  neighbor  for  the  injury 
which  the  latter  may  sustain.     (Id.) 

If  he  reclaims  it,  he  must  pay  his  neighbor  for  such  damages. 

(Id.) 

864.  A  person  operating  on  his  own  premises,  without  negligence, 
a  steam  boiler,  is  not  liable  for  damages  to  adjoining  property  from 
its  explosion  by  reason  of  a  defective  construction  of  which  he  had  no 
knowledge  or  notice.    (Losee  v.  Buchancm,  51  N.  Y.  476.) 

865.  An  easement  may  be  created  by  agreement,  whereby  a  negli- 
gently constructed  embankment  may  be  maintained  by  one  neighbor 
near  another's  line.  (Van  Rensselaer  v.  Alb.  &  Yfesi.  3.  R.  R.  Co., 
62  K  Y.  65.) 

866.  If  a  person  keeps  gunpowder  in  a  place  or  under  circum- 
stances where  it  would  be  likely  in  case  of  explosion  to  injure  neigh- 
boring dwellings,  he  is  liable  for  the  damages  done  by  an  explosion, 
without  regard  to  the  question  whether  the  explosion  was  due  to  negli- 
gence.    (Heeg  v.  Licht,  80  N.  Y.  579.) 

867.  Where  a  party-wall  was  built  to  serve  as  a  wall  for  higher 
buildings  than  at  first  erected,  and  one  owner  afterward  carries  it  up 
to  the  anticipated  height,  he  is  not  answerable  for  the  damages  residt- 
ing  to  his  co-owner  from  the  fall  of  the  higher  part,  in  the  absence  of 
evidence  that  such  fall  was  due  to  negligence.  (Negus  v.  Becker, 
143  N.  Y.  303.) 

See  note  to  this  case  in  Part  II,  as  to  liability  of  owner  for  con- 
tractor's negligent  construction  of  a  wall. 

868.  Refuse  liquids  must  not  be  thrown  on  a  neighbor's  premises. 
(Reigler  v.  Tribune  Assoc,  167  N.  Y.  542.) 

869.  A  person  must  not  allow  ice  to  collect  on  his  own  premises  in 
such  a  manner  as  that,  upon  melting,  it  will  fall  upon  his  neighbor's 
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premises  in  quantities  snflScient  to  be  dangerous.    (Davis  y.  Niagara 
Falh  Tower  Co.,  171  N.  Y.  336.) 

As  to  persons  eoming  on. 

By  Invitation  or  Permission.^ 

870.  When  a  person  is  engaged  in  transferring  freight  from  a  car 
on  a  sidetrack  to  his  wagon  at  a  spot  designated  by  the  company's 
agent,  the  company  owes  him  a  duty  not  to  run  a  locomotive  on  an 
adjacent  sidetrack,  if  near  enough  to  frighten  his  horses.  (Newson 
V.  N.  Y.  Cent.  B.  R.  Co.,  29  N.  Y.  383.) 

871.  A  common  carrier  owes  to  a  shipper,  while  in  the  act  of  load- 
ing a  car,  the  duty  not  to  move  the  car  without  warning.  (Stinson 
V.  N.  Y.  Cent.  R.  R.  Co.,  32  N.  Y.  333.) 

872.  A  keeper  of  a  boarding-house  owes  a  duty  to  his  boarders  to 
keep  the  approaches  to  the  rear  part  of  the  house  safe  for  them  to 
pass  over,  if  they  cannot  get  in  by  the  customary  door.  (Fiske  v. 
Bailey,  51  N.  Y.  160.) 

873.  A  millowner  owes  a  duty  to  persons  lawfully  on  his  premises 
to  have  the  mill  and  its  appliances  reasonably  safe.  {Ackert  v. 
Lansing,  59  N.  Y.  646.) 

874.  An  owner  of  land  is  under  no  duty  to  persons,  who  enter  his 
premises  by  entrances  through  which  he  does  not  invite  them,  to 
have  excavations  in  them  guarded.    {Victory  v.  Baker,  67  N.  Y.  366.) 

875.  An  owner  of  premises,  inviting  another  upon  them,  owes  a 
duty  to  him  to  guard  an  excavation,  or  else  to  warn  him  of  its  exist- 
ence.    {Homer  v.  Everett,  91  N.  Y.  641.) 

876.  There  is  no  rule  of  law  that  if  a  person  invites  another  to 
come  upon  premises  which  he  owns  and  controls,  he  is  responsible  for 
any  injury  which  ensues  to  such  person,  except  that  which  ensues 
from  the  latter's  own  negligence.  {Flynn  v.  Cent.  B,  B.  of  N.  J., 
142  N.  Y.  439.) 

877.  The  owner  of  a  building  who  permits  his  freight  elevator  to 
be  used  by  safe  movers  in  carrying  a  tenant's  safe  to  an  upper  floor 
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in  his  building  owes  no  duty  to  them  to  provide  a  person  to  direct  the 
movements  of  the  car  while  they  are  taking  the  safe  ofi.  {Murphy 
V.  Hayes,  145  N.  Y.  370.) 

878.  The  owner  of  a  passenger  elevator  is  not  held  to  as  rigid  a 
rule  of  care  for  safety  of  passengers  in  the  construction  of  the  car  and 
the  shafting  as  that  of  the  machinery  and  appliances  for  moving  it 
and  keeping  it  from  falling.  {McOrell  v.  Buffalo  Office  Building 
Co,,  153  N.  Y.  265.) 

879.  In  the  absence  of  proof  that  gratings  above  doors  in  elevator 
shafts  have  been  productive  of  accidents,  an  owner  of  a  passenger 
elevator  is  not  negligent  for  providing  them  instead  of  nettings. 
(McGrell  v.  Bujfaio  Office  Buildifig  Co,,  153  N.  Y.  264.) 

880.  In  the  absence  of  proof  that  a  child  of  tender  years  apparently 
needed  instruction  as  to  how  to  demean  herself  in  an  elevator,  failure 
to  give  it  to  her  is  not  negligence.  (McOrell  v.  Buffalo  Office  Build- 
ing Co,,  153  N.  Y.  265.) 

881.  In  the  absence  of  proof  that  elevator  cars  without  doors,  seats, 
or  handrails  have  been  productive  of  accidents,  an  owner  of  one  is  not 
negligent  in  failing  to  provide  them.     (Id,) 

882.  A  chain,  which  is  used  as  a  guard  for  an  elevator  shaft,  is  a 
substantial  compliance  with  section  487  of  the  Building  Law  of  New 
York  city  (Laws  of  1887,  chap.  566),  requiring  for  elevator  shafts  a 
railing  or  trapdoors  or  both,  as  may  be  directed  by  the  superintendent 
of  the  buildings.  (Malloy  v.  N,  Y.  Real  Estate  Assn.,  156  N.  Y. 
205.) 

883.  The  measure  of  care  which  an  owner  of  private  premises 
owes  to  persons  whom  he  invites  to  ride  upon  his  elevator  is  the  same 
as  that  which  he  owes  in  respect  of  the  rest  of  his  premises,  and  not 
that  of  carrier  of  passengers  for  hire.  (Oriffen  v.  Manice,  166  N.  Y. 
191.) 

884.  Where  a  wall  of  a  building  in  process  of  erection  falls  and 
one  contractor  had  the  contract  for  laying  a  concrete  bottom  for  its 
foundation  wall  and  another  contractor  had  the  contract  for  building 
the  wall  upon  such  foundation  wall,  the  intermediate  contractor,  who 
had  the  contract  to  build  the  foundation  wall,  is  not  responsible  to  a 
servant  for  the  contractor  of  the  wall  itself  for  an  injury  due  to  a 
defect  in  the  concrete  bottom,  unless,  when  he  began  his  own  work, 
he  knew  or  had  reason  to  believe  that  the  laying  of  the  concrete  was 
so  defective  as  to  make  it  improper  to  rest  a  wall  upon  it.  (Cochran 
V.  Sees,  168  N.  Y.  372.) 

See  ruling  481,  Godfrey  v.  N.  Y.  Cent,  etc.,  161  N.  Y.  565. 
See  also  Title  V,  Miscell.  Defts.,  sub  nom.  Contractors;  also  Shop- 
keepers; also  this  title,  sub  nom.  Miscellaneous. 

By  Sufferance. 

885.  The  duty  of  keeping  one's  machine  in  due  repair  is  not  a  duty 
which  is  owing  to  a  person  who  comes  uninvited  upon  one's  premises. 
(Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y.  391.) 
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886.  The  owner  of  a  city  house  and  lot  owes  no  duty  to  his  neigh- 
bor to  keep  his  back  stoop  in  safe  condition.  (Sterger  v.  Van  Sick- 
len,  132  N.  Y.  499.) 

887.  The  duty  of  active  vigilance  in  guarding  dangerous  places, 
which  an  owner  of  premises  owes  to  those  whom  he  invites  there, 
does  not  extend  to  persons  who  are  there  merely  by  sufferance. 
(Walsh  V.  Fitchburg  R.  R.  Co.,  145  N.  Y.  301.) 

Trespassers.*' 

888.  As  to  burden  of  proof  in  case  of  person  found  dead  on  another's 
land,  see  Curran  v.  Warren  Chem.  Mfg.  Co.,  36  N.  Y.  153,  chap. 
VII,  Evid.,  sub  nom.  Burden  of  Proof. 

889.  Sufferance  of  persons  to  come  on  one  portion  of  private  prem- 
ises cannot  be  stretched  so  as  to  include  other  portions.  {Walsh  v. 
Fitchburg  R.  R.  Co.,  145  N.  Y.  301.) 

890.  The  fact  that  a  structure  erected  on  private  premises  for 
legitimate  business  purposes  is  of  a  kind  to  entice  children  to  tres- 
pass does  not  impose  upon  its  owner  any  greater  duty  in  respect  of 
infant,  than  of  adidt,  trespassers.     {Id.) 

See  rulings  895-901. 

Crossing  Railroads.** 

891.  The  tacit  permission  of  a  railroad  company  to  the  public  to 
cross  its  tracks  at  other  places  than  the  highways  does  not  impose 
any  duty  on  it  of  protecting  persons  while  crossing.  {Nicholson  v. 
Erie  Railway  Co.,  41  N.  Y.  525.) 

892.  A  railroad  company  owes  no  duty  to  persons,  having  a  license 
to  cross  its  tracks  at  a  point  not  on  the  highway,  to  keep  the  brakes 
of  detached  cars  on  sidetracks,  where  the  grade  is  slight,  set  so  as  to 
keep  them  stationary.  {Sutton  v.  N.  Y.  Cent,  dk  H.  R.  R.  R.  Co., 
66  K  Y.  243.) 

893.  Where  a  railroad  company  permits  the  public  to  use  a  private 
crossing,  it  owes  a  duty  to  the  public  to  exercise  reasonable  care  in 
moving  its  trains  at  such  crossing.  {Barry  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  92  N.  Y.  289.) 

894.  When  railroad  companies  permit  persons  to  use  pathways 
across  their  tracks  as  crossings,  they  must  see  that  their  trains  observe 
due  care  in  approaching  them,  {owift  v.  Stat.  Isl.  R.  T.  R.  R.  Co., 
123  K  Y.  645.) 

Without  Permission,  or  as  Trespassers. 

895.  A  railroad  company  is  under  no  duty  to  give  warning  of  an 
approaching  train  to  a  person  stepping  on  its  track  so  unexpectedly 
as  not  to  give  time  for  the  warning.  {Harty  v.  Cent.  R.  R.  of  New 
Jersey,  42  K  Y.  468.) 
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896.  The  statutory  duty  of  railroad  companies  to  give  warning  of 
their  trains  at  crossings  is  owing  to  travelers  on  the  highway,  not  to 
persons  walking  on  their  tracks.     (Id.) 

897.  It  is  not  negligent  in  a  railroad  company  to  run  over  an  unseen 
child  at  a  spot  where  it  was  not  bound  to  anticipate  that  the  child 
might  be.  (Prendegast  v.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  58  N.  Y.  652 ; 
Kenyon  v.  N,  Y.  C.  £  ff.  R.  R.  R.  Co.,  76  N.  Y.  607.) 

898.  A  person  who  steps  upon  a  railroad  track  to  save  human  life 
is  not  a  trespasser.  {Spooner  v.  Del.,  L.  dk  W.  R.  R.  Co.,  115  N.  Y. 
22.) 

899.  It  is  the  duty  of  a  locomotive  engineer,  on  seeing  a  person  on 
the  track  and  not  moving  therefrom,  but  signaling  to  him  as  the 
locomotive  approaches,  to  stop  the  train  if  he  can  before  it  reaches 
such  person.     (Id.) 

900.  No  negligence  can  be  imputed  to  a  railroad  company  where  the 
death  of  a  person  is  solely  due  to  his  being  run  over  because  of  his 
accidental  fall  upon  its  tracks.  (Dorman  v.  Broadway  R.  R.  Co.  of 
BrooUyn,  117  N.  Y.  655.) 

901.  In  the  absence  of  proof  that  cows  were  on  a  track  at  a  time 
when  an  arproaching  train  was  far  enough  ofip  for  the  engineer  to 
have  seen  them  and  stopped  his  train,  it  cannot  be  said  that  he  was 
negligent  in  not  seeing  them  in  time  to  avoid  an  accident  to  a  person 
who  was  hurrying  them  across  the  track.  {Morris  v.  Lake  Shore  £ 
Mich.  South.  Ry.  Co.,  148  N.  Y.  182.) 

See  rulings  888-890. 

As  to  animals  trespassing.^^ 

902.  Where  cattle  are  trespassing  on  another^s  property,  the  latter 
owes  no  duty  to  their  owner  to  take  care  not  to  injure  them.  {Mun- 
ger  v.  Tonawanda  R.  R.  Co.,  4  N.  Y.  349.) 

Questions  growing  out  of  relation  of  landlord  and  tenant^ ' 

See  also  Art.  I,  Masters,  sub  nom.  Hesp.  Sup. 

Lessors  to  Lessees.^^ 

903.  A  landlord  is  under  no  duty  to  a  lessee  of  part  of  a  building 
to  repair  another  part  injured  by  fire.  (Doupe  v.  Oenin,  45  N.  Y. 
119.) 
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904.  It  is  negligent  for  a  landlord  to  leave  open  over  night  a  hatch- 
way in  the  hall  of  his  building  which  is  usually  closed.  (Totten  v. 
Phipps,  52  N.  Y.  354.) 

906.  A  landlord  who  is  ignorant  of  the  unsafe  condition  of  a  boiler 
in  premises  let  by  him  is  not  liable  for  the  damages  resulting  from 
its  explosion.     {Jaffe  v.  Harteau,  56  N.  Y.  398.) 

906.  An  owner  of  a  house,  which  is,  to  his  knowledge,  infected  by 
a  contagious  disease,  must  not  rent  it  without  informing  the  tenant 
of  the  fact.   {Cesar  v.  Karutz,  60  N.  Y.  229.) 

907.  A  landlord  is  under  no  obligation  to  keep  the  fire-escapes  of 
his  tenement-house  safe  for  any  other  purpose  than  escape  in  case  of 
fire.     {McAlpin  v.  Powell,  70  N.  Y.  126.) 

908.  A  landlord  who  fails  to  supply  for  his  tenants  the  means  of 
escape  from  fire  prescribed  by  law  is  liable  for  the  damages  resulting 
therefrom.     (Willy  v.  Mulledy,  78  N.  Y.  310.) 

909.  The  landlord  of  a  tenement-house  must  keep  its  halls  and 
general  stairways  in  suitable  condition  for  safe  passage  by  his  tenants. 
{Peil  V.  Reinhart,  127  N.  Y.  381.) 

910.  A  landlord  of  a  tenement-house  is  bound  to  keep  the  ceilings 
of  the  hallways  in  repair.     {Bollard  v.  Roberts,  130  N.  Y.  269.) 

911.  As  to  neglect  of  landlord  to  repair  in  suit  for  rent.  {Vann 
V.  Rouse,  94  N.  Y.  401.) 

912.  To  warrant  a  recovery  by  a  tenant  against  the  owner  of  a 
tenement-house  for  an  injury  from  an  imsafe  place  on  the  stairs,  there 
must  be  proof  either  of  actual  negligence  of  it  on  his  part,  or  that  it 
had  existed  for  such  a  length  of  time  that  he  should  have  known  it. 
(Idel  V.  Mitchell,  158  N.  Y.  134.) 

Lessors  to  Third  Persons.^^ 

913.  A  landlord  who  lets  premises  in  a  dangerous  condition,  he 
agreeing  to  repair  them,  is  responsible  to  third  persons  for  the  dam- 
ages resulting  from  such  condition.  {Davenport  v.  Ruckman,  37 
N.  Y.  568.) 

914.  If  a  landlord  lets  premises  in  good  order  and  does  not  obligate 
himself  to  his  tenant  to  keep  them  so,  he  does  not  owe  any  duty  to 
any  one  else  to  do  so.     {Clancy  v.  Byrne,  56  N.  Y.  129.) 

915.  A  landlord  who  has  let  his  pfemises  in  good  condition  is  not 
responsible  for  the  neglect  of  his  tenants  to  keep  them  so.  (Ditchett 
V.  Spuyten  Duyvil  £  P.  M.  R.  R,  Co.,  67  N.  Y.  425.) 


APPELLATE  DIVISION. 


IT  Black  V.  Maitland   II  188 

Matthews  v.  DeGroflf   13  356 

Cain  V.  Syracuse,  etc.,  Co..  27  376 

Brugher  v.  Buchtenkirk 29  342 

Denenfeld  v.  Bauman 40  502 

Fogarty  v.  Bogart  43  430 

Curran  v.  Flammer 49  293 


Goetz  V.  Met.  St.,  etc.,  Co. .  54  365 

Kaiser  v.  Washburn 55  159 

Laguttuta  v.  Chisholm 65  326 

Austin  V.  Bartlett 67  312 

Ingrafia  v.  Samuels 71  14 

Weinbeiiger  v.  Kratzensiedn,  71  155 


Digitized  by 


Google 


Chap.  II.]     Owners  and  Lessees  of  Heal  Property.       133 

916.  A  landlord  owes  no  duty  to  the  employees  of  his  tenant  to  see 
that  the  leased  premises  are  safe  for  their  use.  (Ryan  v.  Wilson,  87 
N.  Y.  471.) 

917.  The  owner  of  leased  premises,  who  is  not  under  agreement 
with  his  tenant  to  keep  them  in  repair,  is  not  responsible  to  passers-by 
on  the  sidewalk  for  damages  sustained  through  their  getting  out  of 
repair  during  such  tenancy.     {Wolf  v.  Kilpatrick,  101  N.  Y.  146.) 

918.  A  license  by  a  landlord  to  a  tenant  to  use  an  unlet  portion 
of  his  premises  for  a  specified  purpose,  casts  no  duty  upon  him  to  see 
that  that  portion  is  safe  for  visitors  of  his  tenants  to  tumble  upon. 
(Miller  V.  Woodhead,  104  N.  Y.  471.) 

919.  A  person  who  lets  his  farm  on  shares  is  not  responsible  for 
injuries  done  by  a  vicious  animal  belonging  to  the  farmer.  (Marsh 
V.  Hand,  120  N.  Y.  315.  See  also  Ferguson  v.  Hubbell,  97  N.  Y. 
507.) 

920.  A  railroad  company  which  leases  the  right  to  another  com- 
pany to  run  trains  over  its  tracks  under  its  own  regulations  is,  so  far 
as  strangers  are  concerned,  to  be  considered  as  the  owner  thereof. 
(Dolan  V.  Newburgh  D.  &  C.  R,  R,  Co,,  120  N.  Y.  571.) 

921.  A  lessor  who  knowingly  lets  premises  in  a  dangerous  condition 
is  responsible  for  the  damages  resulting  from  such  condition.  (Tim- 
lin V.  Standard  Oil  Co.,  126  N.  Y.  514.) 

922.  An  owner  of  a  tenement-house  is  under  no  duty  to  his  tenants 
nor  to  their  guests  to  keep  the  door  to  the  cellar  locked  or  lighted,  or 
the  platform  at  the  head  of  the  cellar  stairs  railed.  (Hilsenbeck  v. 
Quhring,  131  N.  Y.  674.) 

923.  The  agreement  of  a  landlord  with  his  tenant  to  repair  a  back 
stoop  of  a  city  house  does  not  cast  upon  the  landlord  any  duty  to  do 
so  as  to  a  neighbor.     (Sterger  v.  Van  Sicklen,  132  N.  Y.  499.) 

924.  Where  a  property-owner  makes  a  permanent  opening  in  his 
sidewalk  to  facilitate  the  use  of  his  premises,  his  duty  to  use  reason- 
able care  in  inspecting  and  repairing  its  covering  does  not  cease  upon 
letting  a  portion  of  the  premises  to  a  tenant,  even  though  such  let- 
ting includes  by  implication  the  exclusive  right  to  use  such  covering 
as  a  beneficial  appurtenance.  (Trustees  of  VilL  of  Canandaigua  v. 
Foster,  156  N.  Y.  354.) 

925.  An  owner  of  a  telegraph  pole,  who  licenses  another  person  to 
use  one  of  its  crossarms,  with  their  accompanying  pins,  is  not  respon- 
sible for  a  negligent  use  thereof  by  the  licensee.  (Quill  v.  Empire 
State  Tel  £  Tel.  Co.,  159  N.  Y.  1.) 

926.  A  clause  in  a  lease  exempting  a  landlord  from  liability  to  a 
tenant  for  negligence  does  not  affect  the  employees  of  the  tenant. 
(Oriffen  v.  Manice,  166  N.  Y.  191.) 

927.  There  is  no  obligation  at  common  law,  nor  under  chapter  567 
of  the  Laws  of  1895,  for  an  owner  of  an  apartment-house  to  keep  a 
light  burning  in  its  dimly  lighted  hallways.  (Bruger  v.  Buchten- 
kirch,  167  N.  Y.  153.) 

As  to  liability  of  lessor  under  Civ.  Dam.  Act,  see  chap.  X,  Misc. 
Subj.,  sub  nom.  Civ.  Dam.  Act.    As  to  recovery  over,  see  chap.  X. 
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Lessees  to  Lessoes. 

928.  A  tenant^  in  mining  coal  on  demised  premises^  must  not 
negligently  destroy  the  mine.  (Oenet  v.  Del.  &  Hud.  C.  Co.,  136 
N.  Y.  693.) 

Lessees  to  Third  Persons." 

929.  The  fact  that  a  person^  who  uses  an  improperly  constructed 
coalhole  in  a  sidewalk,  is  a  tenant  of  the  building  to  which  it  belongs, 
ignorant  of  the  defect,  does  not  excuse  him  from  liability  to  a  passer-by 
for  damage  resulting  therefrom.     {Irvine  v.  Wood,  51  N.  Y.  224.) 

930.  A  tenant  of  premises  imder  obligation  to  his  landlord  to  keep 
them  in  good  repair,  who  has  sublet  them  in  good  order  to  a  sub- 
tenant, without  obligating  himself  to  keep  them  so,  owes  no  duty  to  ' 
anv  one  but  his  own  landlord  to  keep  them  in  repair.     {Clancy  v. 
Byrne.    56  N.  Y.  129.) 

931.  Where  there  are  several  occupants  of  a  building  governed  by 
the  law  as  to  trapdoors  at  each  floor  in  elevator  shafts,  each  is  only 
bound  to  see  that  he  himself  closes  the  trapdoor  after  his  own  use  of 
the  elevator.     {Harris  v.  Perry,  89  N.  Y.  308.) 

932.  Where  a  person  is  injured  upon  leased  premises,  which  arc 
not  in  a  safe  conation,  it  is  immaterial  that  the  lessee  agreed  to  keep 
them  in  good  repair,  if  it  does  not  appear  that  he  was  negligent 
in  failing  to  discover  and  remedy  the  defect.  {Odell  v.  Solomon,  99 
N.  Y.  635.) 

See  also  art.  V,  Misc.  Defts.,  sub  nom.  Shopkeepers. 

933.  A  lessee  leasing  premises  which  are  in  a  dangerous  condition 
is  not  responsible  for  the  damages  resulting  therefrom,  unless  he  had 
knowledge  thereof,  or  time  enough  has  elapsed  after  the  letting  for 
him  to  have  acquired  such  knowledge  by  the  exercise  of  reasonable 
diligence.     {Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  514.) 

934.  Even  assuming  that  a  covenant  of  a  lessee  to  keep  a  portion  of 
a  rented  roof  in  repair  is  to  be  construed  as  one  to  keep  a  signboard 
on  it  secure  against  the  wind,  such  a  covenant  does  not  inure  to  the 
benefit  of  a  third  person  who  is  injured  through  the  fall  of  a  sign- 
board insecurely  fastened.   {Reynolds  v.  Van  Beuren,  155  N.  Y.  120.) 

Bemaindermen. 

935.  A  remainderman  who  succeeds  to  real  estate  subject  to  a  valid 
outstanding  lease  is  not  responsible  for  the  continuance  of  a  nuisance 
created  thereon  during  the  existence  of  the  precedent  estate,  without 
notice  thereof.    {Ahem  v.  Steele,  115  N.  Y.  203.) 
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Ideemeet. 

936.  One  who  uses  premises  of  another  without  controlling  them 
owes  no  duty  to  persons  not  in  his  service  to  make  them  safe.  (Cun- 
ningham V.  Bay  State  Shoe  dk  Leather  Co,,  93  N.  Y.  481.) 

937.  When  railroad  tracks  of  different  owners  cross  each  other, 
license  to  one  for  cars  to  cross  the  track  of  the  other,  gives  no  right 
to  the  former  to  allow  his  cars  to  stand  so  as  to  obstruct  the  track  of 
the  other,  even  though  no  train  is  expected.  {Albert  v.  Sweet,  116 
N.  Y.  363.) 

Vnder  Ciyil  Damage  Act. 

938.  A  married  woman  who  permits  her  husband  to  sell  liquor  on 
her  premises  is  liable,  under  the  Civil  Damage  Act,  for  the  damage 
resulting  from  intoxication  caused  by  such  sale.  {Mead  v.  Stratton, 
87  N.  Y.  493.) 

See  also  Quinlan  v.  Welch,  141  N.  Y.  158,  and  chap.  X,  Misc.  Subj., 
suh  nom.  Civ.  Dam.  Act. 

Selection  of  contraotor.^^ 

939.  The  rule  of  nonliability  of  a  landowner  for  the  negligence  of 
a  contractor  in  blasting  for  a  building,  or  in  putting  up  a  building, 
etc.,  will  force  the  courts  to  declare  that  he  must  use  reasonable 
care  in  selecting  a  competent  contractor;  same  as  to  selection  of  archi- 
tects. (Burke  v.  Ireland,  166  N.  Y.  305,  illustrates  the  necessity  for 
such  a  rule.) 

ICsoellaneons.^ 

940.  To  put  a  lantern  on  a  beam  in  a  haymow  to  give  light  while 
using  a  pitchfork  near  by  is  negligent  (Stone  v.  Western  Transp. 
Co.,  38  N.  Y.  240.) 

941.  Question  between  owner  and  contractor  as  to  liability  to  pay 
for  damages  caused  by  explosion  of  torpedo  in  sinking  an  artesian 
well.     (Doyle  v.  Rector,  etc.,  of  Trin.  Church,  118  N.  Y.  678.) 

942.  An  owner,  on  whose  land  a  building  is  being  erected  by  a  con- 
tractor whose  contract  binds  him  to  build  it  according  to  the  plans  of 
a  competent  architect,  is  not  responsible  for  the  damages  resulting  to 
one  of  the  workmen  from  the  contractor's  failure  to  follow  the  plans. 
(Burke  v.  Ireland,  166  N.  Y.  305.) 

CR088-RBFBRB1VCB8. 

See  tit.  I,  The  State;  tit.  II,  Municipalities;  also  chap.  IV,  Question 
of  Pact ;  chap.  V,  Defenses ;  chap.  X,  Statutory  Duties. 
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Article  V. —  Miscellaneous  Defendants. 

§  189.  Professional  men  owe  to  persons  to  whom  they  give  profes- 
sional services  the  duty  of  bringing  to  the  performance  of  such  ser- 
vices a  reasonable  amount  of  knowledge  and  skill  in  regard  to  the 
same,  and  of  using  all  the  available  knowledge  and  skill  they  possess 
without  regard  to  whether  such  services  are  gratuitous. 

§  140.  Persons  occupying  trust  relations  owe  the  following  duties : 

(1)  As  to  the  beneficiaries,  they  must  manage  the  trust  prop- 
erty carefully  and  economically,  making  investments  only  in  such 
ways  as  the  law  allows,  and  endeavoring  to  produce  the  best 
return  consistent  with  safety  to  the  principal. 

(2)  As  to  third  persons,  they  are  under  the  same  duties  in 
managing  the  trust  estate  as  if  they  were  the  beneficial  owners  as 
well  as  legal. 

§  141.  Bailees  of  personal  property  owe  the  following  duties: 

(1)  As  to  the  owner,  they  must  take  due  care  of  the  property 
while  in  their  charge. 

(2)  As  to  third  persons,  they  are  under  the  same  duties  in  re- 
gard to  its  use  as  if  they  were  its  owners. 

§  142.  Pledgees  of  personal  property  must  take  due  care  of  it. 

No  further  generalization  of  the  rules  of  duty  growing  out  of  the 
cases  in  this  article  can  well  be  given.  Special  rules  in  special  relations 
will  be  found  under  the  different  appropriate  headings.  The  difficulty 
in  drawing  the  line  between  negligence  as  a  tort,  and  negligence  as  a 
breach  of  contrsuit  is  emphasized  here.  Some  of  the  cases  so  clearly 
involve  mere  breaches  of  contract,  the  traces  of  any  element  of  "negli- 
gence" in  them  are  so  faint,  that  if  the  author  is  criticized  for  their 
insertion  in  such  a  work,  he  must  stand  mute,  or  plead  that  he  should  be 
pardoned  for  inability  to  trace  the  boundary  line  of  a  shadow. 


The  Relationa  Herein  Mentioned  Are  Those  of: 


Agents,  943. 
Agistors,  962a. 
Architects,  962b. 
Assignees,  962c. 
Attorneys,  962d. 
Bailees,  963. 
Banks,  964. 
Brokers,  986a. 
Builders,  986b. 


Captains,  986c. 
Cashiers,  986d. 
Charterers,  986e. 
Club  members,  965f. 
Collectors,  986g. 
Conductors,  986h. 
Consignees,  986. 
Contractors,  987. 
Conveyancers,  992a. 


Directors,  992b. 
Doctors,  992c. 
Executors,  992d. 
Express  co's,  992e. 
Ferry  co's,  992f. 
Gas  co's,  992g. 
Hirers,  992h. 
Husbands,  993. 
Innkeepers,  994. 
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Insane  persons,  1003.       Persons  in  trust  rel.,  1047.  Shopkeepers,  1109. 

Insurers,  1005.  Pledgees,  1091.  Special  carriers,  1114. 

Lawyers,  1005a.  Professional  men,  1093.  Steam  companies,  1122a. 

Manufacturers,  1006.        Purchasers,  1106.  Stockholders,  1122b. 

Masters  of  vessels,  1008.  Purveyors,  1106a.  Title  companies,  1123. 

Memb.  of  corp.,  1009.       Receivers,  1106b.  Towers,  1123a. 

Notaries,  1012.  Reporters,  1107.  Trustees,  1123b. 

Obligors,  1014a.  Safe  Dep.  co's,  1107a.  Users  of  pers.  prop.,  1123c. 

Officers,  1015.  Savings  banks,  1107b.  Vendors,  1124. 

Owners  of  per.  pro.,  1019.  Searchers,  1108.  Warehousemen,  1126a. 

Parties,  1044.  Sellers.     (See  Vend.)  Wharfingers,  1126b. 

Note,  as  to  professional  men  and  persons  in  trust  relations,  that  the 
cases  in  the  Ck>urt  of  Appeals  and  those  in  the  Appellate  Division  have 
for  convenience  .been  grouped  in  different  places  (with  cross-references). 
As  to  liability  of  institutions  for  negligence  of  doctors  in  attendance,  see 
note  under  Hospitals,  etc.,  infra, 

Agenti.^ 

943.  A  person  who  undertakes  to  collect  an  unaccepted  draft  must 
use  due  diligence  to  present  it  within  a  reasonable  time  for  accept- 
ance.    (Allen  V.  Suydam,  20  Wend.  321.) 

944.  Where  an  agent  neglects  to  perform  a  duty,  which  by  contract 
his  principal  owes  to  third  persons,  who  are  thereby  injured,  their 
remedy  is  against  the  principal  and. not  the  agent.  {Denny  v.  The 
Manhattan  Co,,  5  Den.  639.) 

945.  The  remedy  of  the  holder  of  commercial  paper,  to  recover 
damages  resulting  from  negligence  in  its  presentment  or  protest  on 
the  part  of  a  bank  to  whom  it  was  sent  for  collection  by  the  bank 
whom  he  had  employed  is  only  against  the  latter,  and  not  against 
the  latter's  agent.     {Mont.  Co,  Bh,  v.  All,  City  Bk,,  7  N.  Y.  459.) 

946.  An  express  company,  which  undertakes  to  collect  a  note  and 
protest  it  if  not  paid,  is  liable  for  damages  in  case  it  fails  to  do  so. 
{Coghlan  v.  Dinsmore,  Pres,,  etc.,  1  Abb.  C.  A.  D.  375;  8,  C,  4  Tr. 
App.  386.) 

947.  An  express  company,  which  undertakes  to  present  to  the  maker 
a  promissory  note  for  payment,  at  a  place  beyond  its  own  line  without 
informing  the  holder  that  its  line  does  not  extend  to  such  place,  is 
liable  for  damages  resulting  to  the  holder  from  the  neglect  to  present 
it  of  another  company  to  which  it  has  delivered  the  note  for  the  pur- 
pose of  carrying  out  its  contract  with  the  holder.  {Palmer  v.  Hol- 
land, Treas.  Am.  Exp.  Co.,  51  N.  Y.  416.) 

APPELLATE  DIVISION. 


1  Vernier  v.  Knauth 7  67 

Van  Cott  V.  Hull 11  89 

Burgess  v.  Jackson  18  290 

affd.  162  N.  Y.  632. 


Lyons  v.  Smith 36    627 

Clinton  Nat.  Bk.  v.  Nat.,  etc.    37    601 
aflfd.  166  N.  Y.  629. 
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948.  A  general  agent  of  the  owner  of  a  vessel  is  not  responsible 
for  the  negligence  of  the  crew  in  its  management.  (Bissel  v.  Torry, 
60  N.  Y.  635.) 

949.  A  stock  broker  who  is  operating  in  stocks  for  the  benefit  of  a 
customer  must  act  with  reasonable  care.  (Harris  v.  Tumbridge,  83 
N.  Y.  92.) 

950.  In  the  absence  of  express  agreement  an  agent  only  owes  to  his 
principal  reasonable  skill  and  ordinary  diligence  in  the  discharge  of 
the  duties  of  his  agency.    (Loeh  v,  Hellman,  83  N.  Y.  601.) 

951.  A  mercantile  agency,  imdertaking  to  make  collections  through- 
out the  country  by  means  of  local  attorneys,  is  answerable  for  the 
negligence  of  an  attorney  employed  upon  terms  known  only  to  itself. 
(Weyerhauser  v.  Dun,  100  N.  Y.  150.) 

952.  A  broker,  even  when  acting  gratuitously  in  the  business  of 
dealing  in  securities  as  agent  for  a  principal,  must  not  neglect  to  exer- 
cise the  skill  and  knowledge  which  he  holds  himself  out  to  possess. 
{Isham  V.  Post,  141  N.  Y.  100 ;  S.  C,  167  id.  531.) 

For  banks  as  collecting  agents,  see  Banks. 

Agiiton.    (See  Bailees,) 
Architects.     (See  Professional  Men.) 
Asiigneei.    (See  Persons  in  Trust  Relations.)\ 
Attorneys  in  fact.    (See  Agents.) 
Attorneys  at  law.     (See  Professional  Men.) 


Bailees.^ 


Warehousemen. 


953.  The  means  taken  by  other  warehousemen  to  guard  goods  stored 
with  them  are  not  the  measure  of  care  which  a  warehouseman  is 
bound  to  take.     {Schwerin  v.  McKie,  51  N.  Y.  180.) 

954.  The  fact  that  a  warehouse  is  a  bonded  warehouse  does  not 
relieve  the  warehouseman  of  the  duty  of  taking  proper  care  of  goods 
stored  in  it     (Id.) 

955.  A  warehouseman  is  responsible  for  a  loss  from  a  negligent 
delivery  of  property  in  his  charge  to  a  person  not  authorized  by  the 
person,  by  whom  it  is  stored,  to  receive  it.  (Collins  v.  Bums,  63  N. 
Y.  1.) 

956.  Where  the  presumption  of  negligence  on  the  part  of  a  ware- 
houseman arising  from  demand  and  neglect  to  deliver  is  met  by  evi- 
dence of  theft,  the  burden  is  on  the  plaintiflP  to  show  that  the  ware- 
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Kaiser  v.  Latimer  9  36 
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app.  dis.  163  N.  Y.  601. 
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affd.  164  N.  Y.  601. 

Wilson  V.  F.  C.  Linde  Co. . .  47  327 

Young  V.  Muhling 48  617 

Rutherford  v.  Krause 56  210 

Whalen  v.  N.  Y.,  etc,  Co. .  63  616 


Digitized  by 


Google 


Chap.  II.]  MisoBLLANEOus  Defendants.  139 

houseman  was  negligent  in  guarding  the  things  stolen.     (Claflin  v. 
Meyer,  75  N.  Y.  260.) 

957.  A  warehouseman  who  lets  a  portion  of  his  warehouse  to  a 
person  for  the  storage  of  goods  must  use  due  care  to  see  that  they  are 
not  stolen.    (Jones  v.  Morgan,  90  N.  Y.  4.) 

958.  A  warehouseman  is  liable  for  the  loss  occasioned  by  an  inno- 
cent mistake  on  his  part  in  delivering  goods  to  a  person  not  entitled 
to  receive  theuL    (Bank  of  Oswego  v.  Doyle,  91  N.  Y.  32.) 

969.  The  warehouseman  who  receives  food  on  cold  storage  owes 
a  duty  to  its  owner  to  keep  his  warehouse  at  the  temperature  required 
to  preserve  food  from  being  spoiled.  (Sutherland  v.  Albany  Gold 
Storage  Co.,  171  N.  Y.  269.) 

See  also  tit.  IV,  art.  II,  Common  Carriers  of  Goods. 

Miscellaneous. 

960.  A  hirer  of  personal  property,  who  has  hired  it  for  one  purpose 
and  uses  it  for  another,  during  which  use  it  is  lost,  is  liable  to  the 
owner  for  its  value  independent  of  any  question  as  to  whether  such 
loss  occurred  tlirough  his  negligence.  (Beach  v.  Raritan  dc  Del,  Bay 
R.  R.  Co.,  37  N.  Y.  457.) 

961.  A  keeper  of  a  cattle  yard  is  not  bound  to  protect  cattle  in  his 
care  against  the  consequences  of  an  unprecedented  storm.  (Morgan 
V.  Crocker,  62  K  Y.  626.) 

962.  When  the  pi'operty  of  a  customer  is  demanded  .from  a  safe- 
deposit  company  under  color  of  legal  process,  it  must  take  such  care 
in  examining  the  process  and  resisting  the  taking  of  property  not 
described  therein,  and  reclaiming  it  if  taken,  as  a  prudent  and  intelli- 
gent man  woidd  do,  if  demand  were  made  upon  him  of  such  property 
xmder  a  claim  of  right  without  legal  process.  (Roberts  v.  Stuyvesant 
Safe  Dep.  Co,,  123  N.  Y.  57.) 

963.  Proof  of  the  condition  of  an  article  at  the  time  of  its  delivery 
to  a  bailee,  of  the  nature  of  injuries  subsequently  happening  to  it, 
and  that  they  were  not  the  result  of  ordinary  wear  and  tear,  makes 
out  a  prima  facie  case  of  negligent  custody  on  the  part  of  the  bailee. 
(Wintringham  v.  Hayes,  144  N.  Y.  1.) 

See  also  Banks. 

See  also  Stuart  v.  Stone,  127  N.  Y.  500 ;  chap.  VII,  Evidence,  sub 
nom.  Presumptions. 

Bank8.8 

As  Collecting  Agents. 

964.  The  holder  of  an  indorsed  note,  who  indorses  it  to  a  bank  for 
collection,  may  recover  from  it  the  damages  he  sustains  through  its 
neglect  to  take  steps  to  charge  the  indorser  if  the  maker  fails  to  pay. 
(Bank  of  TJtica  v.  Smedes,  3  Cow.  662.) 

APPELLATE  DIVISION. 
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966.  Where  a  debtor  transfers  an  indorsed  note  to  his  creditor  as 
collateral  security,  and  the  latter  gives  it  to  a  bank  to  collect,  and  the 
bank  fails  to  properly  charge  the  indorser  upon  its  nonpayment,  the 
debtor  may  recover  from  the  bank  directly  the  damages  sustained  by 
such  neglect.    (Bank  of  Utica  v.  McKinster,  11  Wend.  473.) 

966.  A  bank  receiving  a  bill  of  exchange  for  collection  in  another 
State  is  liable  for  any  damages  resulting  from  the  neglect  of  its  cor- 
respondent in  such  other  State  to  take  due  steps  to  give  notice  of 
nonacceptance.     (Allen  v.  Merchants'  Bank,  22  Wend.  215.) 

967.  When  two  banks  have  undertaken  the  collection  of  commer- 
cial paper,  one  acting  as  agent  for  the  other,  which  in  turn  is  the 
agent  immediately  employed  by  the  holder,  they  are  not  jointly  liable 
to  the  holder  for  negligence  in  such  undertaking.  (Mont,  Co.  Bk,  v. 
Albany  City  Bk„  7  N.  Y.  459.) 

968.  The  neglect  of  a  cashier  of  a  bank  to  limit  his  indorsement  as 
cashier  on  a  transfer  of  a  note  to  an  agent  for  collection  only,  whereby 
the  agent  has  the  apparent  jus  disponendi  of  the  note,  is  the  negli- 
gence of  the  bank.  (Bank  of  New  York  v.  Bank  of  Ohio,  29  N.  Y. 
619.) 

969.  A  bank  receiving  a  bill  or  note  for  collection,  whether  payable 
at  its  counter  or  elsewhere,  is  liable  for  any  neglect  of  duty  by  which 
any  of  the  parties  to  it  are  discharged,  whether  of  its  officers  and 
immediate  servants  or  other  agents  of  the  bank  or  its  agents  or  its 
correspondents  or  agents  employed  by  such  correspondents.  (Ayrault 
V.  Pacific  Bank,  47  N.  Y.  570.) 

970.  A  direction  by  a  holder  of  a  note  to  protest  it  if  not  paid  does 
not  by  legal  implication  establish  a  special  contract  limiting  the  lia- 
bility of  the  bank  to  a  mere  agency  tO  employ  a  notary  to  protest  it. 

(Id.) 

971.  A  bank  which  negligently  fails  to  discover  the  loss  in  transit 
of  a  check,  which  it  has,  under  agreement  with  the  holder,  forwarded 
for  collection,  whereby  the  holder  suffers  loss  through  the  failure  of 
the  maker  before  a  duplicate  can  be  obtained,  must  make  good  the  loss. 
(Shipsey  v.  Bowery  National  Bank,  59  N.  Y.  485.) 

972.  A  bank  imdertaking  the  collection  of  commercial  paper  must, 
if  it  receives  a  check  in  payment  of  it,  present  the  check  for  payment 
as  soon  as  with  reasonable  diligence  it  can.  (First  Nat,  Bank  v. 
FouHh  Nat.  Bank,  77  N.  Y.  320.) 

973.  A  bank  negligently  discharges  an  indorser  if  it  assumes  itself 
to  pay  a  note  sent  to  it  for  collection.  (Whiting  v.  City  Bank  of 
B.,  77  K  Y.  363.) 

974.  It  is  not  negligent  for  a  bank,  which  has  received  for  collection 
a  note  payable  at  a  bank  in  another  place,  to  send  by  mail  the  note  to 
such  bank  for  payment.  (Indig  v.  National  City  Bank,  80  N.  Y. 
100.) 

975.  Where  a  bank  imdertakes  the  presentment  and  collection  of  a 
sight  draft  for  a  debt,  of  which  protest  is  waived,  and  the  drawee 
accepts  it  verbally,  promising  to  pay  the  following  week,  the  bank  is 
not  under  any  duty  to  use  the  same  diligence  in  its  collection  as  in 
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the  case  of  regular  commercial  paper.     {C rouse  v.  First  National 
Bank,  137  N.  Y.  383.) 

976.  As  to  negligence  in  regard  to  a  certification.  {Clews  v.  Banlc 
of  New  York,  etc,  89  N.  Y.  418,  105  id.  398,  114  id.  70.) 

See  Depositors,  chap.  Ill,  Miscell.  Plaintiffs. 

As  Bailees. 

977.  A  bank  is  not  responsible  for  the  safekeeping  of  a  customer's 
securities  placed  in  its  vaults  by  its  officers  without  special  authority 
of  the  directors.  {First  Nat.  Bank  v.  Ocean  Nat  Bank,  60  N.  Y. 
278.) 

978.  A  national  bank  is  liable  for  the  loss  of  a  special  deposit 
through  negligence  of  its  officials.  {Pattison  v.  Syracuse  Nat.  Bank, 
80  N.  Y.  82.) 

979.  A  bank  which  holds  the  securities  of  its  customers  for  safe- 
keeping must  take  due  precautions  to  identify  and  protect  them  from 
misappropriation  by  its  officers  or  clerks.  {Ouderkirk  v.  Central  Nat. 
Bank,  119  N.  Y.  263.) 

Savings  Banks. 

980.  Under  a  rule  duly  printed  in  its  deposit-book,  that  all  pay- 
ments made  to  persons  presenting  the  deposit-book  shall  be  deemed 
good  payments  to  the  depositor,  a  bank  is  not  negligent  in  making  a 
payment  to  a  person  so  presenting  a  book.  {Schoenwald  v.  Met.  Sav. 
Bank,  57  N.  Y.  418.) 

981.  Ifotwithstanding  a  rule  of  a  savings  bank  that  the  possession 
of  its  passbook  is  sufficient  to  warrant  payment  to  the  person  pos- 
sessing it,  the  bank  owes  a  duty  to  its  depositor  not  to  be  negligent 
in  making  such  a  payment.  {Appleby  v.  Erie  County  Sav.  Bank,  62 
N.  Y.  12.) 

982.  When  a  person  presenting  a  depositor's  book  at  a  savings 
bank  to  draw  money  is  of  a  different  sex  from  that  of  the  depositor 
named  therein,  a  bank  which  has  promised  to  use  its  best  efforts  to 
prevent  fraud  must  not  pay  the  money  without  inquiry.  {Allen  v. 
Williamsburgh  Sav.  Bank,  69  N.  Y.  314.) 

983.  If  a  savings  bank  is  negligent  in  paying  its  depositor's  money 
to  a  stranger,  who  presents  his  passbook,  it  is  not  protected  by  a  clause 
in  the  passbook  which  provides  that  it  shall  not  be  responsible  for 
payments  to  a  person  who  presents  the  book.  {Kummel  v.  Oermania 
Savings  Bank,  127  N.  Y.  488.) 

984.  A  rule  in  a  savings  bank's  passbook,  providing  that  it  shall  not 
be  responsible  for  any  fraud  committed  on  its  officers  in  producing 
the  passbook  and  drawing  money  without  the  knowledge  or  consent 
of  the  owner,  does  not  relieve  the  bank  from  the  duty  of  using  care 
in  making  pajrments.     {Id.) 

985.  Savings  banks,  in  paying  out  money  to  persons  presenting  a 
depositor's  passbook,  must  exercise  due  care  in  seeing  that  the  pay- 
ment is  made  to  a  person  entitled  to  receive  it.  {Oeams  v.  Bowery 
Savings  Bank,  135  N.  Y,  557.) 
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Brokers.     (See  Agents.) 

Bnilders.     (See  Contractors.) 

Captains.     (See  Masters  of  Vessels.) 

Cashiers.    (See  Officers.) 

Charterers  of  vessels.    (See  Owners  of  Personal  Property.) 

Clnb  members.    (See  Members  of  Corporations,  etc.) 

Collectors.     (See  Agents.) 

Condnctors. 

See  Elmore  v.  Sands,  54  N.  Y.  520. 

Consignees. 

986.  Conflignees  who  unload  their  own  freight  from  cars  mnst,  if 
they  leave  any  portion  of  the  load  on  a  car,  see  that  it  is  safely 
secured.  {N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.  v.  Atl.  Ref.  Co.,  129  N. 
Y.  597.) 


Contractors.^ 


Public.     (See  Tit.  III.) 
Private. 


987.  The  owner  of  a  machine,  furnished  by  him  to  another  for  the 
latter's  use,  under  an  agreement  to  keep  it  in  repair  on  being  notified 
of  its  need  of  repair,  does  not,  in  the  absence  of  such  notice,  owe  to 
the  latter's  servants  who  have  no  knowledge  of  the  agreement  any 
duty  of  keeping  it  in  repair.  {King  v.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  66 
N.  Y.  181.) 

988.  Where  a  person  contracts  to  furnish  to  another  an  appliance 
to  be  used  by  the  latter's  servants,  he  owes  a  duty  to  such  servants  to 
see  that  it  is  safe  for  such  use.  {Devlin  v.  Smith,  89  N.  Y.  470.  See 
Scaffold  Act,  infra,  sub  nom.  Owners.) 

989.  As  to  liability  of  contractor  to  adjoining  owner  for  interfering 
with  stream,  see  art.  IV,  supra,  sub  nom.  Watercourses.  {Covert  v. 
Cranford,  141  N.  Y.  521.) 
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Xhiffy  V.  Williams 71  110 
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For  Medical  Services. 
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Flinn  y.  World's,  etc.,  Assn. 
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Jones  V.   DeCourcey 

affd.  161  N.  Y.  627. 

Moss  y.  Crimmins  

Wolf  V.  Third,  etc.,  ft  an. . . 


39 
54 
64 
59 

624 

564 

490 

63 

12 

164 

57 
67 

587 
605 

Digitized  by 


Google 


Chap.  IL] 


Miscellaneous  Defendants. 


143 


990.  A  clause  in  a  contract  with  an  owner  for  the  building  of  a 
house,  that  the  contractor  shall  be  accountable  for  any  damage  that 
may  be  done  to  the  person  or  property  of  a  neighbor,  does  not  subject 
the  contractor  to  any  liability  to  the  neighbor  for  damages  resulting 
from  negligent  blasting  by  a  subcontractor.  (French  v.  Vix,  143 
N.  Y.  90.) 

991.  When  several  contractors  are  working  on  the  same  building, 
from  which  something  falls  upon  a  passer-by,  no  one  of  them  can  be 
held  without  proof  connecting  him  with  such  fall.  (Wolf  v.  Am. 
Tract  8oc.,  164  N.  Y.  30.) 

992.  A  contractor  for  a  portion  of  the  work  of  erecting  a  building, 
whose  work  carries  forward  work  done  by  a  previous  contractor,  is 
not  responsible  for  an  injury  resulting  to  a  servant  of  a  subsequent 
contractor  from  a  defect  in  the  prior  contractor's  work,  unless  when 
he  began  his  own  upon  it  he  knew  or  had  reason  to  believe  that  it  was 
80  defective  as  to  make  it  unsafe  for  him  to  proceed  in  his  own  work. 
(Cochran  v.  Sees,  168  N.  Y.  372.) 

See  Architects ;  also  preceding  article,  sub  nom.  As  to  Persons  Com- 
ing on  Premises. 

Conveyanoers.     (See  Lawyers,  also  Title  Companies.) 

Direoton.^    (See  Persons  in  Trust  Relations.) 

Dootors.^      (See  Professional  Men,  also  Hospitals.) 

Exeoutors.     (See  Persons  in  Trust  Relations.) 

Express  companies.     (See  Collectors,  also  Common  Carriers.) 

Ferry  companies.     (See  Special  Carriers.) 

Oas  companies.'^    (See  Purveyors.) 

Hirers  of  personal  property.     (See  Owners  of  Misc.  Things,  infra.) 


Hospitals,  eto.^ 
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Eusbandg.® 

993.  A  husband  is  not  liable  for  the  tort  of  his  wife  in  knowingly 
keeping  a  vicious  dog  on  her  premises,  even  though  the  dog  belongs 
to  him.     {Quilty  v.  Battle,  135  N.  Y.  201.) 

Innkeepcrs.^^^     (See  also  chap.  X,  sub  nom.  Statutory  Duties.) 

994.  Personal  notice  to  a  guest  of  a  place  to  keep  valuables  is 
equivalent  to  posting  a  notice  in  his  room.  (Purvis  v.  Coleman,  21 
N.  Y.  111.) 

996.  An  innkeeper  is  liable  for  the  loss  of  a  guest's  property  burned 
in  a  fire  at  his  inn,  whether  it  is  a  negligent  fire  or  not.  (Hulett  v. 
Swift,  33  N.  Y.  571.) 

996.  An  innkeeper  is  not  responsible  as  innkeeper,  however  he  may 
be  as  bailee  for  hire,  for  the  safekeeping  of  a  horse  left  at  his  stable 
by  one  who  is  not  a  guest.     (Ingallsbee  v.  Wood,  33  N.  Y.  577.) 

997.  The  immunity  which  the  Innkeepers'  Act  gives  to  an  innkeeper 
who  posts  in  his  guest's  room  a  notice  that  the  latter's  money,  jewels, 
and  ornaments  may  be  deposited  in  a  safe  in  the  office,  extends  to  all 
that  the  guest  brings,  whether  for  personal  convenience  or  traveling 
expenses.     (Hyatt  v.  Taylor,  42  N.  Y.  258.) 

998.  A  guest's  watch,  worn  and  used  by  him  in  the  ordinary  man- 
ner, is  neither  a  jewel  nor  an  ornament  within  the  meaning  of  the 
Innkeepers'  Act.     (Ramaley  v.  Leland,  43  N.  Y.  539.) 

999.  The  innkeeper  is  liable,  under  the  Innkeepers'  Act,  for  what- 
ever amount  is  deposited  with  him  by  his  guest,  although  not  informed 
of  the  amount.     (Willcins  v.  Earle,  4A  N.  Y.  172.) 

1000.  Where  the  loss  of  a  guest's  valuables  occurs  on  thfi  eye  of  his 
departure,  at  such  a  time  that  if  they  had  been  deposited  with  the 
innkeeper,  under  the  Innkeepers'  Act,  they  would  have  been  returned 
to  him,  the  act  does  not  operate  to  relieve  the  innkeeper  on  the  ground 
that  no  deposit  was  made.    (Bendetson  v.  French,  46  N.  Y.  266.) 

1001.  Negligence  in  an  innkeeper,  under  the  Innkeepers'  Act,  may 
consist  in  facilitating  the  commission  of  arson.  (Faucett  v.  Nichols, 
64  N.  Y.  377.) 

1002.  An  innkeeper,  who  has  not  posted  in  his  room  the  notice  as 
prescribed  by  the  Innkeepers'  Act,  is  liable  for  the  loss  of  property 
of  an  army  officer  who,  while  making  an  agreement  to  occupy  the 
room  for  a  definite  time,  does  so  on  the  proviso  that  everything  is 
satisfactory  and  he  is  not  sooner  ordered  away  on  military  duty. 
(Hancock  v.  Rand,  94  N".  Y.  1.) 

Insane  perBons. 

1003.  Insanity  is  not  a  defense  to  an  action  to  recover  damages  to 
property  residting  from  that  which,  in  a  sane  man,  would  have  been 
negligence.     (Williams  v.  Hays,  143  N".  Y.  442.) 

APPELLATE  DIVISION. 
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1004.  The  general  rule  that  insanity  is  not  a  shield  for  negligence, 
whereby  property  is  injured,  does  not  apply  when  the  insanity  is  the 
direct  result  of  exhaustion  or  sickness  occasioned  by  efforts  to  save 
the  property,    (Williams  v.  Hays,  157  N.  Y.  541.)^ 

Insnren. 

1005.  Where  a  person  applies  for  insurance  on  one  vessel,  and  the 
insurer  insures  another,  the  mere  negligence  of  the  insurer's  agent 
in  not  discovering  which  was  the  vessel  sought  to  be  insured  will  not 
charge  the  insurer  with  a  liability  for  an  insurance  which  he  did  not 
in  fact  make.    (Hughes  v.  Mercantile  Mut.  Ins.  Co.,  55  N.  Y.  265.) 

lawycrs.^^     (See  Professional  Men.) 

Kanufacturers.^ 

1006.  A  manufacturer  of  a  defective  machine  not  necessarily  dan- 
gerous, sold  by  him  to  a  purchaser  with  notice  of  the  defect,  is  not 
liable  for  damages  resulting  from  its  use  by  a  third  person.  (Loop  v, 
Litchfield,  42  N.  Y.  351.) 

1007.  Manufacturers  of  steam  boilers  owe  no  duty  to  the  public  to 
construct  their  boilers  properly.    (Losee  v.  Clute,  51  N.  Y.  494.) 

Masters  of  vesseli. 

See  Ryall  v.  Kennedy,  67  N.  Y.  379;  art.  I,  Masters,  sub  nom. 
Eesp.  Sup. 

1008.  When  a  seaman  is  injured  at  sea  and  the  ship's  master  is 
advised  by  a  physician  at  a  calling  port  that  surgical  treatment  should 
not  be  delayed  beyond  a  certain  day,  it  is  the  duty  of  the  master  to 
put  the  man  ashore  for  such  treatment,  when  the  chances  are  that 
the  ship  will  not  reach  her  home  port  within  the  time  named  by  the 
physician,     (Scarff  v.  Metcalf,  107  N".  Y.  211.) 

Members  of  oorporations,  olnbs,  boards,  etc. 

1009.  The  facts  that  a  foreign  corporation  was  organized  to  do 
business  in  this  State,  and  that  its  existence  in  its  native  State  is 
merely  formal,  do  not  operate  to  make  its  oflBcer  or  stockholder  in 
this  State  liable  for  its  negligence  committed  in  this  State.  (Mer^ 
rich  V.  Van  Santvoord,  34  N.  Y.  208.) 

APPELLATE  DIVISION. 
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1010.  A  member  of  a  club,  who  is  not  a  party  to  the  tortious  acts 
of  a  fellow-member  in  carrying  on  the  club,  is  not  responsible  for 
them.     {English  v.  Brennm,  60  N.  Y.  609.) 

1011.  A  member  of  a  corporate  body  upon  which  a  duty  rests  is 
not  liable  individually  for  the  neglect  by  the  body  of  its  duty,  where 
he  was  not  specially  charged  with  its  performance.  (Bassett  v.  Fish, 
75  N.  Y.  303.) 

See  Demarest  v.  Flack,  128  N.  Y.  205. 

Notaries. 

1012.  A  notary  whom  a  bank  employs  to  present  a  note  for  payment 
is  its  agent.     (Ayrault  v.  Pacific  Bank,  47  N.  Y.  570.) 

1013.  A  notary,  to  whom  a  bill  is  given  to  collect,  is  not  bound 
to  demand  payment  in  person  in  any  place  where  there  is  general 
custom  for  notaries  to  make  such  demand  through  their  clerks.  {Com- 
mercial Bank  v.  Vamum,  49  N.  Y.  269.) 

1014.  A  notary,  even  though  a  lawyer,  owes  no  duty  to  a  bank  which 
gives  him  a  note  to  collect,  to  make  demand  and  protest  on  the  right 
day,  when  the  bank  makes  a  mistake  and  directs  him  to  make  demand 
and  protest  on  the  wrong  day.     {Id.) 

Obligon.     (See  Parties.) 

Officers. 

Of  Municipal  Corporations.     (See  Tit.  Ill,  Public  Officers.) 
Of  Militia.     (See  Tit.  Ill,  Public  Officers.) 
Op  Private  Corporations. 
1016.  The  delivery  by  the  cashier  of  a  bank  to  a  responsible 
debtor  of  a  portion  of  collateral  pledged  to  the  bank  for  a  loan  by 
direction  of  the  bank's  president  is  not,  in  the  absence  of  notice  that 
there  is  collusion  between  the  president  and  the  debtor,  an  act  of 
negligence  on  the  part  of  the  cashier.     {Commercial  Bank  of  Albany 
V.  Ten  Eyck,  48  N.  Y.  305.) 

1016.  The  neglect  of  a  cashier  to  inquire  of  responsible  brokers  to 
whom  the  bank's  securities  have  been  sent  by  him  for  sale  whether 
they  have  been  sold,  and  to  take  steps  to  have  them  pay  over  such 
proceeds,  is  not  actionable  negligence.     {Id.) 

1017.  The  failure  of  a  bank  cashier  to  consult  its  discount  com- 
mittee as  required  by  the  by-laws  is  not  a  negligent  omission  of  official 
duty,  where  the  members  of  the  committee  hold  no  meetings  and 
systematically  absent  themselves  from  their  duties.  {Second  Nat. 
Bank  v.  Burt,  93  N.  Y.  233.) 

1018.  Where  the  officers  of  a  corporation  engage  it  in  business 
transactions  which  are  ultra  vires,  their  neglect  to  obtain  from  its 
board  of  directors  formal  authority  for  such  transactions  does  not 
make  them  personally  liable  upon  contracts  made  in  the  course  of  the 
same.     {Linkhauf  v.  Lombard,  137  N.  Y.  417.) 
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Owners  and  users  of  personal  property. 

Of  Animals.^^ 

1019.  The  owner  of  a  domestic  animal  is  only  liable  for  damages 
which  it  inflicts  through  viciousness  known  to  him  or  while  it  is  tres- 
passing.   (Van  Leuven  v.  Lyke,  1  N.  Y.  515.) 

1020.  The  owner  of  a  vicious  dog,  known  to  him  to  be  such,  must, 
as  to  third  persons  lawfully  on  his  premises,  see  that  he  is  properly 
secured.    (Kelley  v,  Tilton,  2  Abb.  C.  A.  D,  495.) 

1021.  The  fact  that  a  horse  kicked  up  his  heels  from  a  playful  dis- 
position only,  and  not  from  viciousness,  is  no  defense  to  an  action  for 
damages  for  negligence  in  allowing  him  to  run  at  large.  {Dickon  v. 
McCoy,  39  N".  Y.  400.) 

1022.  The  fact  that  an  attack  by  a  dog  is  the  first  one  which  the 
dog  has  been  known  to  make  does  not  excuse  its  owner  from  responsi- 
bility for  the  resulting  damages,  where  the  owner  knew  he  was  of 
vicious  disposition.     {Rider  v.  White,  65  N".  Y.  54.) 

1023.  A  person  who  knowingly  keeps  a  vicious  animal  must  secure 
him  at  his  peril.  {Muller  v.  McKesson,  73  N.  Y.  195 ;  Brice  v.  Bauer, 
108  id.  428.) 

1024.  A  married  woman  must  not  allow  her  husband's  vicious  dog 
to  remain  on  her  premises.    {Quilty  v.  Battie,  135  N.  Y.  201.) 

1025.  Scienter  of  owner  as  to  viciousness  of  his  dog  may  be  in- 
ferred from  the  fact  that  he  bought  and  used  him  as  a  watch-dog  and 
kept  him  chained  and  muzzled.  {HahnJce  v.  FriedericJc,  140  N.  Y. 
224.) 

1026.  A  single  prior  runaway  through  excusable  fright  by  a  horse 
previously  tractable  is  not  sufficient  to  bring  his  owner  under  the 
liabilities  imposed  on  one  who  keeps  a  domestic  animal  known  to  him 
to  be  vicious.     {Benoit  v.  Troy  &  Lans.  R.  R.  Co,,  154  N.  Y.  223.) 

Of  Vessels.^* 

1027.  Owners  of  vessels,  carrying  passengers.  (See  chap.  V,  De- 
fenses, Campbell  v.  Perkins,  8  N.  Y.  430.) 

1028.  The  owner  of  a  ship  sun!:  at  a  wharf  owes  no  duty  to  the 
lessee  of  the  wharf  to  remove  her.  {Taylor  v.  Atlantic  Mut  Ins.  Co., 
37  N.  Y.  275.) 

1029.  In  the  absence  of  a  special  agreement,  either  in  person  or 
by  authority  to  an  agent  to  make  a  special  agreement,  making  a 
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charterer  of  a  vessel  with  her  master,  crew,  and  pilot,  liable  for  in- 
juries to  her  resulting  from  the  negligence  of  those  managing  her, 
the  charterer  is  not  the  superior  of  any  of  the  persons  managing  her. 
(Martin  v.  Famsworth,  49  N.  Y.  555.) 

1030.  A  charterer  of  a  vessel,  whose  agreement  with  her  owner  is 
that  he  is  simply  to  pay  the  latter  a  stipulated  sum  per  trip,  and  the 
owner  is  to  employ  and  pay  the  crew  and  manage  the  vessel,  is  not 
responsible  for  the  negligence  of  the  CTew  in  its  management.  (Bis- 
sel  V.  Torrey,  60  N.  Y.  635.) 

1031.  Where  the  hiring  of  a  ship  for  a  voyage  is  really  a  mere  con- 
tract of  afiEreightment  rather  than  a  charter-party,  the  owners  are 
liable  to  the  hirers  for  damages  sustained  by  them  through  the  negli- 
gence of  her  engineer.     (Hagan  v.  Clark,  78  N".  Y.  45.) 

1032.  The  mere  fact  that  a  defendant  is  the  owner  of  a  vessel  which 
is  being  loaded  by  other  persons  casts  upon  him  no  duty  to  see  that 
the  appliances  used  in  such  loading  are  safe.  {Derrenbacher  v.  Leh. 
Valley  R.  R.  Co.,  87  N.  Y.  636.) 

1033.  Unless  there  has  been  such  a  demise  of  a  vessel  as  to  take 
from  her  owners  all  control  of  her,  they  are  liable  for  the  damages 
sustained  by  a  seaman  in  consequence  of  the  neglect  of  the  master  to 
furnish  proper  medical  care.     (Scarff  v.  Metcalf,  107  N.  Y.  211.) 

1034.  The  owner  of  a  vessel  is  not  answerable  for  the  damages 
resulting  from  a  willful  assault  upon  a  seaman  by  the  master. 
(Oabrielson  v.  Way  dell,  135  N.  Y.  1.) 

1035.  Owners  of  vessels,  lying  at  or  near  wharves  in  New  York 
harbor,  on  which  is  stored  petroleum  in  quantities  exceeding  10,000 
gallons,  must  not  allow  on  board  such  vessels  any  fire  or  light  of  any 
kind  without  permission  of  the  wharfinger.  (Laws  of  1879,  chap, 
324.) 

1036.  When  a  part  owner  of  a  vessel  sails  her  on  shares,  he  is 
answerable  to  his  co-owners  for  the  consequences  of  his  omission  to 
take  due  care  of  her.    {Williams  v.  Hays,  143  N.  Y.  442.) 

Of  Miscellaneous  Things. 

1037.  A  person  who  uses  another's  vehicle  is  responsible  for  its 
fitness  for  the  use  to  which  it  is  put.  (Jetter  v.  N.  Y.  &  Ear.  R.  R. 
Co.,  2  Abb.  C.  A.  D.  458.) 

1038.  A  hirer  of  personal  property,  who  has  hired  it  for  one  pur- 
pose, and  uses  it  for  another,  during  which  it  is  lost,  is  liable  to  the 
owner  for  its  value  independent  of  any  question  as  to  whether  such 
loss  occurred  through  his  negligence.  {Beach  v.  Rar.  &  Del.  Bay  R. 
R.  Co.,  37  N.  Y.  457.) 

1039.  He  who  furnishes  a  scaffold  to  a  contractor  for  use  on  his 
own  premises  owes  a  duty  to  the  contractor's  employees  who  are  to 
use  it,  to  have  it  properly  constructed.  (Coughtry  v.  Olobe  Woolen 
Co.,  56  N.  Y.  214.) 

1040.  The  owner  of  a  derrick,  furnished  by  him  to  another  for 
the  latter's  use,  owes  no  duty  to  the  latter's  servants  to  keep  it  in 
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repair,  in  the  absence  of  any  agreement  to  do  so.     (King  v.  N.  Y.  C. 
£  H.  R.  R.  R,  Co.,  QQ  N.  Y.  181.) 

1041.  An  instruction  by  the  owner  of  a  chartered  vessel  to  its 
captain  not  to  allow  the  boat  to  be  unloaded  until  the  bill  for  her 
use  should  be  paid  is  not  inconsistent  with  an  absolute  parting  of 
control  to  the  charterer.     {Anderson  v.  Boyer,  156  N.  Y.  93.) 

1042.  Where  the  space  between  the  floor  of  a  freight  elevator  and 
of  the  building  is  so  wide  that  small  things  are  likely  to  fall  through 
and  injure  persons  passing  below,  it  is  the  duty  of  the  person  who  is 
using  the  elevator  and  knows  that  persons  do  pass  beneath  to  take 
steps  to  keep  such  things  from  falling.  {Hoes  v.  Edison  Oen.  Elec- 
trical Co.,  161  N.  Y.  35.) 

1043.  As  to  owners  of  scaffolds,  ladders,  etc.  {Laws  of  1885,  chap. 
314,  am.  hy  Laws  of  1891,  chap.  214,  and  Labor  Law  of  1897.     See  art. 

IV,  Owners  of  E.  P.) 

Partial. 

To  Actions. 

1044.  Where  process  issued  in  an  action  is  set  aside  for  irregularity, 
the  party  in  whose  favor  it  was  issued  is  liable  for  any  injury  to  goods 
levied  on  under  it,  resulting  from  the  negligence  of  the  sheriff. 
{Kerr  v.  Mount,  28  N.  Y.  659.) 

1045.  The  failure  of  an  obligor  on  a  bond,  which  contains  a  clause 
making  his  liability  conditional  on  an  authentication  thereof  by  a 
trustee,  to  notify  the  public  of  the  fact  that  it  has  been  stolen,  does 
not  constitute  negligence  so  as  to  make  him  liable  to  a  person  into 
whose  hands  the  bond  has  come  by  purchase  in  good  faith  in  reliance 
upon  an  apparent  authentication,  which  was  in  reality  forged.    {Maas 

V.  Missoun,  K.  &  T.  R.  Co.,  83  N.  Y.  223.) 

1046.  Where  the  execution  of  a  contract  other  than  a  negotiable 
instrument  is  obtained  by  fraud,  the  party  executing  it  is  not  liable 
upon  it  even  to  an  innocent  third  party  who  has  acted  on  faith  of  it, 
unless  he  was  guilty  of  negligence  in  its  execution.  {Page  v.  Krekey^ 
137  N.  Y.  307.) 

Penoni  in  trust  relations.  ^ 

Assignees. 

1047.  An  assignee  for  the  benefit  of  creditors  is  chargeable  for  loss 
of  the  assigned  estate  resulting  from  his  negligence.  {Litchfield  v. 
White,  7  N.  Y.  438.) 

1048.  The  neglect  of  an  assignee  for  the  benefit  of  creditors  to 
take  steps  to  arrest  the  sale  of  the  assigned  property  under  execution 
upon  a  prior  judgment,  which  he  has  reason  to  believe  is  fraudulent, 
is  cause  for  his  removal.     {In  re  Cohn,  78  N.  Y.  248.) 

1049.  An  assignee  for  benefit  of  creditors  is  guilty  of  negligence 
if  he  pays  any  expenses  on  property  of  the  assignor  which  is  mort- 
gaged for  more  than  its  value.    {In  re  Dean,  86  N.  Y.  398.) 
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1050.  The  negligent  omission  of  an  assignee  for  the  benefit  of 
creditors  to  assail  a  fraudulent  transfer  of  property,  made  by  the 
assignor  prior  to  the  assignment,  is  a  breach  of  trust  which  can  be 
reached  upon  his  accounting.  {In  re  Cornell,  Assignee,  110  N.  Y. 
351.) 

1051.  An  assignee  for  benefit  of  creditors,  who  turns  over  to  his 
coassignee  any  of  the  trust  funds,  must  not  neglect  to  see  that  his 
coassignee  properly  disposes  of  them.   {Bruen  v.  Oillet,  115  N.  Y.  10.) 

See  also  Eeceivers,  infra. 

DiBEGTOBS. 

1052.  Trustees  and  directors  of  savings  banks  are  bound  to  exercise 
such  care  in  the  management  of  its  affairs  as  men  of  common  pru- 
dence would  ordinarily  exercise  in  their  own  affairs.  (Hun  v.  Cary, 
82  N.  Y.  65.) 

1053.  Directors  of  banks  are  liable  for  the  loss  of  the  bank's  funds 
through  their  neglect  and  inattention  to  their  duties.  (Brinckerhoff 
V.  Bostwick,  88  N.  Y.  52.) 

1054.  An  action  by  a  stockholder  of  a  corporation  against  its 
directors  to  call  them  to  account  for  damages  sustained  by  the  cor- 
poration by  reason  of  various  acts  of  negligence  and  misconduct,  is 
an  equitable  action,  in  which  they  are  not  entitled  as  of  right  to  a 
trial  by  jury.     {Brinckerhoff  v.  Bostwick,  105  N.  Y.  567.) 

See  Trustees  of  Corp.,  infra. 

Executors. 

1055.  An  executor,  who  negligently  fails  to  obtain  an  adequate 
price  for  property  sold  by  him,  may  be  charged  on  an  accounting  with 
the  amount  it  was  actually  worth  at  the  time  of  the  sale.  {In  re 
Saltus,  3  Abb.  C.  A.  D.  243.) 

1056.  Where  an  executor  by  his  negligence  suffers  his  coexecutor 
to  receive  and  waste  the  estate,  when  he  has  the  means  of  preventing 
it  by  proper  care,  he  is  liable  to  the  beneficiaries  for  the  estate  thus 
wasted.     {Adair  v.  Brimmer,  74  N.  Y.  539.) 

1057.  It  is  not  negligent  for  an  executor  to  leave  negotiable  bonds 
belonging  to  the  estate  in  the  custody  of  a  person  of  good  reputation 
and  responsibility,  in  whose  possession  the  testator  placed  them. 
{McCabe  v.  Fowler,  84  N.  Y.  314.) 

1058.  The  rule  that  an  executor  is  liable  for  the  negligence  of  a 
coexecutor,  applies  as  well  where  the  executors  are  also  trustees. 
{Ormiston  v.  Olcott,  84  N.  Y.  339.) 

1059.  It  is  not  negligence  in  an  executor  to  allow  his  coexecutor 
to  retain  the  proceeds  of  a  sale  of  the  trust  estate,  even  though  the 
coexecutor  is  insolvent  and  the  payment  is  made  in  presence  of  both. 
{Croft  V.  Williams,  88  N.  Y.  384.) 

1060.  An  executor  must  not  allow  the  Statute  of  Limitations  to 
run  against  a  collectable  debt  due  to  the  estate,  which  becomes  known 
to  him  in  time  to  prevent  it    {Harrington  v.  Keteltas,  92  N.  Y.  40.) 
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1061.  A  provision  in  a  will,  that  the  executor  shall  not  be  liable 
for  any  loss  to  the  estate  except  such  as  occurs  through  his  willful 
default^  misconduct  or  neglect,  excuses  the  executor  from  any  loss 
from  negligence  that  is  not  willful.    {Crahb  v.  Young,  92  N.  Y.  56.) 

1062.  Executors  or  trustees,  who  permit  a  third  person  to  manage 
and  control  the  estate,  are  responsible  for  his  negligent  management 
thereof.     {Earle  v.  Earle,  93  N.  Y.  104.) 

1063.  Where  a  will  directs  an  executor  to  sell  real  estate  for  the 
best  price  in  his  best  judgment,  it  is  not  negligent  for  the  executor  to 
omit  to  sell  it,  where  there  is  no  demand  for  it,  and  real  estate  in  the 
neighborhood  has  depreciated  in  value.  {Haight  v.  Brisbin,  96  N. 
Y.  132.) 

1064.  The  neglect  by  one  executor  to  perform  a  duty  imposed  by 
a  will  upon  several  executors,  to  set  apart  and  properly  invest  a  legacy, 
is  not  excused  by  his  having  .left  it  to  his  coexecutors  to  perform. 
{Remington  v.  Wallcer,  99  N.  Y.  626.) 

1065.  An  executor  who  has  been  negligent  in  selling  real  estate, 
which  under  the  will  he  was  directed  to  sell,  must  answer  for  the  loss 
sustained.     {Haight  v.  Brisbin,  100  N.  Y.  219.) 

1066.  An  executor  must  not  allow  the  estate's  moneys  received  by 
his  coexecutor  to  be  used  in  the  business  of  the  coexecutor's  firm. 
{Wilmerding  v.  McKesson,  103  N".  Y.  329.) 

1067.  One  executor  is  not  liable  for  the  act  of  his  coexecutor  in 
hypothecating  for  his  own  use  without  the  former's  knowledge,  securi- 
ties belonging  to  the  estate.     {Id.) 

1068.  Mere  passivity  in  one  executor,  whereby  he  allows  a  coexecutor 
to  manage  the  estate  and  thereby  misappropriate  the  same,  is  not 
actionable  negligence.     {Cocks  v.  Haviland,  124  N.  Y.  426.) 

1069.  Where,  through  the  neglect  of  an  executor  in  charge  of  real 
estate  to  pay  interest  on  a  mortgage  out  of  rents  and  profits  received 
by  him,  and  pursuant  to  a  collusive  arrangement  between  the  mort- 
gagee and  some  of  the  legatees  of  the  same,  a  sale  has  been  had  to 
one  of  them  imder  a  judgment  of  foreclosure,  the  same  may  be  set 
aside  at  the  suit  of  an  injured  legatee.  (Carpenter  v.  Carpenter,  131 
N.  Y.  101.) 

1070.  An  executor  is  not  guilty  of  negligence  in  permitting  a  co- 
executor  to  receive  and  reinvest  proceeds  of  the  sale  of  real  estate, 
where  such  coexecutor  has  a  life  estate  in  the  whole  estate,  and  is 
donee  of  a  power  to  sell  such  of  it  as  she  may  desire.  {In  re  Blau-- 
velt,  131  N.  Y.  249.) 

See  also  Trustees,  infra. 

Beoeivers. 

1071.  An  assignee  or  receiver  of  a  railroad  company  is  not  per- 
sonally responsible  for  the  damages  resulting  from  the  negligence  of 
the  subordinates  operating  the  road.  {Cardot  v.  Barney,  63  N.  Y. 
281.    See  Kain  v.  Smith,  80  id.  458.) 

1072.  Negligence  by  a  receiver  in  regard  to  the  sale  of  assets  of 
the  estate  does  not  give  the  purchaser  the  right  to  have  the  sale  con- 
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firmed  by  the  court.    (Matter  of  Atty.'Oen.  v.  Cont  Life  Ins.  Co.,  94 
N.  Y.  201.) 

See  also  art.  I,  Masters,  sub  nom.  Besp.  Sup. 

See  also  Assignees,  supra. 

Trustees  of  Corporations. 

1073.  The  neglect  of  trustees  of  a  manufacturing  corporation  io 
file  their  annual  report  within  twenty  days  after  the  first  of  January, 
does  not  subject  them  to  the  penalty  for  failing  to  make,  publish  and 
file  it  within  twenty  days,  where  it  was  made  within  that  time,  and 
published  and  filed  within  a  reasonable  time  thereafter.  {Cameron  v. 
Seaman,  69  N.  Y.  396.) 

1074.  The  neglect  of  trustees  of  a  manufacturing  corporation,  to 
state  in  the  aggregate  of  indebtedness  in  their  annual  report  certain 
of  its  liabilities,  does  not,  in  the  absence  of  bad  faith,  even  though 
they  knew  of  the  liabilities,  subject  them  to  the  penalty  for  filing  a 
false  report-     {Butler  v.  Smalley,  101  N.  Y.  71.) 

1075.  Rule  in  Cameron  v.  Seaman,  69  N.  Y.  396,  reaflBrmed.    {Id.) 

1076.  The  neglect  of  trustees  of  a  manufacturing  corporation  to  file 
their  annual  report  is  not  excused  by  the  fact  that  they  made  it,  and 
gave  it  to  an  oflBcer  of  the  company  to  file,  who  omitted  to  do  so. 
{Whitney  v.  Cammann,  137  N.  Y.  342.) 

1077.  A  liability  of  a  director  of  a  corporation  on  the  ground  of 
negligence  in  looking  after  it  extends  only  to  the  damages  sustained 
by  the  corporation  as  a  natural  and  proximate  result  of  their  acts  or 
omissions,  and  they  cannot  be  held  liable  in  an  action  by  stockholders 
for  that  which  represents  no  damage  to  the  corporation  and  which 
could  not  have  been  recovered  by  the  corporation.  {Bloom  v.  Nat. 
Sav.  &  Loan  Co.,  152  N.  Y.  114.) 

1078.  In  a  case  against  directors  for  judgment  adjudging  them 
guilty  of  negligence  in  respect  of  their  duties  and  asking  for  account- 
ing, it  was  held  no  cause  of  action  in  equity  was  presented.  {Dyk- 
man.  Receiver,  v.  Keeney,  154  N.  Y.  483.) 

1079.  The  liability  of  a  director  for  the  debts  of  a  corporation 
because  of  a  neglect  to  file  an  annual  report  pursuant  to  sections  30 
and  34  of  the  Stock  Corporation  Act  of  this  State,  attaches  to  directors 
of  foreign  as  well  as  of  domestic  corporations.  {Staten  Island  M. 
R.  R.  Co.  V.  Hinchliffe,  170  N.  Y.  473.) 

1080.  Other  cases  of  neglect  to  file  annual  reports.  {Bank  of  the 
Metropolis  v.  Faber,  150  N.  Y.  200 ;  Chapman  v.  Lynch,  156  id.  551 ; 
Sinclair  v.  Fuller,  158  id.  607;  Witherow  v.  Blayback,  id.  648; 
Morgan  v.  Hedstrom,  164  id.  225;  Shepard  v.  Fulton,  171  id.  184.) 

See  also  Manhattan  Co.  v.  Kaldenherg,  165  N.  Y.  1. 

Trustees  for  Individuals. 

1081.  A  trustee  who  neglects  to  keep  the  trust  funds  properly 
invested,  is  chargeable  with  interest  commencing  six  months  after 
his  receipt  of  the  moneys.     {DePeyster  v.  Clarkson,  2  Wend.  77.) 
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1082.  The  negligence  of  a  trustee  of  real  estate  whereby  an  estate 
by  adverse  possession  is  gained  by  another,  estops  the  beneficiaries. 
{Bennett  v.  Oarlock,  79  N.  Y.  302.) 

1083.  It  is  not  negligent  for  a  trustee  to  accept  a  security  outside  of 
the  jurisdiction  of  the  court,  if  it  is  the  only  way  to  secure  the  estate. 
{Ormision  v.  Olcoit,  84  N.  Y.  339.) 

1084.  An  executor  or  trustee  is  not  necessarily  negligent  because 
he  omits  to  foreclose  a  mortgage  when  it  is  due.    (Id,) 

1085.  If  a  trustee,  holding  trust  funds  for  investment,  neglects  for 
over  six  months  to  invest  them,  he  is  chargeable  with  interest  unles-j 
he  can  justify  the  delay.     (Lent  v.  Howard,  89  N.  Y.  169.) 

1086.  The  negligent  taking  by  a  trustee  of  insufficient  security 
upon  an  investment  of  trust  funds,  is  no  ground  for  recovery  by  the 
person  who  entrusted  them  for  investment,  under  a  complaint  alleging 
a  conversion  of  the  funds  by  the  trustee.  {King  v.  Mackellar,  94  N. 
Y.  317.) 

1087.  A  negligent  trustee  is  not  entitled  to  commissions.  {Cook  v. 
Lowry,  95  N.  Y.  103.) 

1088.  Where  the  trustee  is  charged  with  a  negligent  discharge  of 
his  duties  as  such,  the  question  is  whether  in  view  of  all  the  facts 
and  circumstances  employed  he  used  in  the  matter  complained  of  such 
prudence  and  diligence  in  the  discharge  of  his  duties  as  in  general  men 
of  average  prudence  and  discretion  would  employ,  and  in  determining 
this  the  facts  as  they  existed  at  the  time  are  to  be  considered  without 
regard  to  subsequent  matters.     {Purdy  v.  Lynch,  145  N.  Y.  462.) 

1089.  As  to  liability  of  trustee  after  resignation  for  negligent  per- 
formance of  trust  before  it.   {Woodbridge  v.  Bockes,  170  N.  Y.  596.) 

Trustees  for  Bondholders. 

1090.  A  trustee  for  bondholders  under  a  railroad  mortgage  who  bar 
bid  in  the  road  on  foreclosure,  and  is  operating  it  for  their  benefit,  is 
to  be  regarded  as  a  common  carrier  of  the  goods  shipped  over  it. 
{Rogers  v.  Wheeler,  43  N".  Y.  598.) 

Trustees  of  Municipal  Bodies.    (See  Public  Officers,  Tit.  III.) 

Pledgees. 

1091.  Where  the  trustees  of  a  bank  fail  to  exercise  proper  super- 
vision over  its  officers,  whereby  loss  results  to  a  pledgor  of  securities 
pledged  by  him  to  it,  the  bank  is  responsible  for  the  loss.  {Cutting  v. 
Marlor,  78  N.  Y.  454.) 

1092.  A  pledgee  of  warehouse  receipts  for  perishable  property  owes 
no  duty  to  the  pledgor  to  take  measures  to  prevent  its  decay  from 
causes  not  proceeding  from  his  own  acts.  (Willets  v.  Hatch,  132  N. 
Y.  41.) 

Professional  men. 

ARCniTECTS. 

1093.  An  architect  or  builder  is  only  answerable  to  his  employer 
for  his  negligent  construction  of  a  private  building.  {Mayor  of  Alb. 
V.  Cunliffe,  2  N.  Y.  165.) 
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1094.  In  an  action  by  the  owner  of  a  building  against  an  architect 
to  recover  damages^  alleged  to  have  been  sustained  in  its  building  by 
reason  of  defects  in  his  plan^  it  is  necessary  to  show  not  only  that  the 
plan  was  defective,  but  also  that  it  was  followed.  {Lake  v.  Mc- 
Elfatnck,  139  N.  Y.  349.) 

Doctors. 

1095.  In  an  action  against  a  surgeon  for  malpractice  it  is  material 
whether  at  the  time  he  treated  the  patient  he  was  or  was  not  reputed 
to  be,  or  was  or  was  not,  a  skillful  surgeon.  {Carpenter  v.  Blake,  50 
N.  Y.  696.) 

1096.  A  physician  who  renders  professional  services  to  a  person 
is  bound  to  do  so  with  skill  and  knowledge  without  reference  to  the 
fact  whether  there  is  any  contractual  relation  between  them.  {Du- 
bois V.  Dechert,  130  N.  Y.  325.) 

1097.  A  physician  who  is  paid  to  treat  the  poor  without  charge  to 
them,  does  not  render  them  gratuitous  services.     {Id.) 

1098.  The  test  of  malpractice  is  not  the  existence  of  gross  culpa- 
bility, but  the  absence  of  proper  care.   {Link  v.  Sheldon,  136  N.  Y.  1.) 

1099.  The  gist  of  an  action  to  recover  damages  for  giving  a 
poisonous  medicine  by  mistake  is  negligence.  {Allan  v.  State  8.  S, 
Co.,  132  N.  Y.  91.) 

1100.  A  physician  must  use  due  care  in  making  a  diagnosis,  as  well 
as  in  treating  a  patient.    {Pike  v.  Housinger,  155  N".  Y.  201.) 

See  Hospitals. 

Lawyers. 

1101.  Where  a  question  of  law  has  not  been  authoritatively  decided 
in  the  court  of  last  resort,  and  is  not  free  from  diflBctdty,  it  is  not 
negligence  in  an  attomey-at-law  to  give  professional  advice  at  variance 
with  the  opinion  of  a  lower  court.  {Bowman  v.  Tallman,  40  How. 
Pr.  1.) 

1102.  An  attorney  cannot  agree  to  render  services  and  advance 
disbursements  in  a  suit  as  an  inducement  to  a  person  to  place  a  claim 
in  his  hands  for  suit.  {Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  71 
N.  Y.  443.) 

1103.  Suit  against  a  lawyer  for  neglect  to  collect  a  debt,  conducted 
by  his  former  client,  as  attorney  in  person,  without  proof  to  support 
allegation.     {Jacquiss  v.  Hagner,  72  N.  Y.  605.) 

1104.  It  is  negligence  in  an  attorney,  employed  to  invest  money 
on  bond  and  mortgage,  to  invest  it  in  small  sums  secured  by  bonds, 
the  obligors  of  which  are  insolvent,  and  by  mortgages  on  real  estate 
upon  which  there  are  already  mortgages  for  a  large  amount.  {Whit- 
ney  v.  Martine,  88  N.  Y.  535.) 

1105.  The  negligence  of  an  attorney  in  prosecuting  an  action  not 
only  destroys  his  own  lien  but  also  the  lien  of  any  counsel  whom  he 
may  employ  under  an  agreement  that  such  counsel  was  to  be  paid 
out  of  the  attome/s  share  of  the  recovery.  {Williams  v.  Barkley,  165 
N.  Y.  48.) 

See  Notaries,  Searchers,  Title  Companies. 
See  Stewart  v.  Morss,  79  N.  Y.  629. 
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Purchasers. 

1106.  A  purchaser  of  property  from  an  insolvent  debtor  owes  no 
duty  to  the  latter's  creditors,  of  active  diligence  requiring  him  to 
suspect  or  investigate  the  motives  of  the  debtor  in  making  the  sale. 
{Parker  v.  Conner,  93  N.  Y.  118.) 

Purveyors.     (See  Special  Carriers.) 

Receivers.     (See  Persons  in  Trust  Relations.) 

Beporters. 

1107.  It  is  the  duty  of  reporters  of  judicial  decisions  to  state  what 
judgment  was  rendered  at  each  stage  of  the  action,  to  give  a  concise 
statement  of  the  material  facts  therein,  and  to  embody  in  terse  propo- 
sitions the  exact  points  ruled.  (See  note  to  Rodrian  v.  N.  Y.,  etc., 
R.  R.  Co.,  125  N.  Y.  526,  in  Part  II.) 

Safe  deposit  companiei.    (See  Bailees.) 

Savings  banks.    ( See  Banks. ) 

Searchers. 

1108.  A  tax  searcher  is  responsible  for  the  damages  occasioned  by 
his  failure  to  return  an  assessment  on  the  premises  mentioned  in  the 
search,  levied  against  the  person  who  owned  them  at  the  time  the 
proceedings  for  the  assessment  were  begun,  even  though  he  did  not 
own  them  when  the  assessment  was  confirmed,  and  the  assessment  had 
to  be  made  to  the  "  owner  or  occupanf  (Morange  v.  Mix,  44  N.  Y. 
315.) 

See  Conveyancers. 

Sellers.      (See  Vendors.) 

Shopkeepers.^^ 

1109.  Owners  of  stores,  which  apparently  have  several  entrances 
from  the  street,  must  indicate  in  some  appropriate  way  by  which 
entrance  outsiders  should  come  in,  if  any  one  of  the  apparent  entrances 
is  not  really  intended  as  such.    (McRickard  v.  Flint,  114  N.  Y.  222.) 

1110.  The  omission  to  put  brass  plates  or  rubber  pads  on  a  stair- 
case in  a  store  is  not  negligent.    {Larkin  v.  O'Neil,  119  N.  Y.  221.) 

1111.  The  placing  of  a  lay  figure  on  a  broad  staircase  in  a  store  is 
not  negligent.    (Id.) 

1112.  A  shopkeeper  is  under  no  duty  to  his  customers  to  keep 
the  passage-ways  at  the  back  of  his  shop,  where  they  are  not  invited, 
free  of  obstructions.    {Hart  v.  Grennell,  122  N.  Y.  371.) 

APPELLATE  DIVISION. 

IS Sunderlin  v.  HoUister   ...      4    478 
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1113.  It  is  the  duty  of  shopkeepers  to  take  care  of  customers' 
articles,  which  they  lay  one  side  while  trying  on  garments.  (5uw- 
nell  V.  Stem,  122  N.  Y.  539.) 

See  also  Odell  v.  Solomon,  art.  IV,  sub  nom.  Lessees. 

See  also  Hannon  v.  Siegel-Cooper  Co.,  art.  I,  sub  nom.  Besp.  Super. 

Special  carriers. 

Purveyors. 

1114.  A  gas  company  whose  interest  it  is  to  discover  whether  a 
leak  of  gas  in  the  customer's  house  is  on  its  side  of  the  meter  must 
conduct  carefully  any  investigation  it  makes  as  to  the  whereabouts  of 
the  leak.     {Lannen  v.  Albany  Oas  Light  Co.,  44  N.  Y.  459.) 

1115.  A  person  who  furnishes  steam  in  a  building  for  the  purposes 
of  heat  and  motive  power  through  pipes  from  a  central  reservoir  or 
station  is  not  an  insurer  against  damage  from  escaping  steam. 
(Reiss  V.  New  York  Steam  Co.,  128  N.  Y.  103.) 

1116.  When  a  gas  company  allows  its  gas  to  be  introduced  into  an 
apartment  house  upon  the  application  of  one  tenant  simply  upon 
examining  the  plans  for  piping  the  house,  and  without  taking  steps 
to  see  whether  the  pipes  are  in  a  safe  condition  to  receive  its  gas,  it  is 
a  question  of  fact  whether  it  is  negligent  in  so  doing.  (Schmeer  v. 
Oas  Light  Co.,  147  N.  Y.  529.) 

Are  gas  companiea  common  carriers  now?    See  Trans.  Corp.  Law,  $  66. 

Ferry  Companies  as  to  Animals  in  Owner^s  Charge. 

1117.  A  ferry  company  is  bound  to  maintain  its  guard-chains  in 
proper  condition  to  keep  animals  from  going  overboard.  (Clark  v. 
Union  Ferry  Co.,  35  N.  Y.  485 ;  Wyckoff  v.  Queens  Co.  Ferry  Co.,  52 
id.  32.) 

Towers.^* 

1118.  A  contract  of  towage  at  owner's  risk  does  not  release  the 
tower  from  damages  occasioned  by  his  gross  negligence.  (Alexander 
V.  Gheene,  7  HiU,  533.) 

1119.  Persons  engaged  in  the  business  of  towing  are  not  common 
carriers.     (Wells  v.  Steam  Navigation  Co.,  2  N.  Y.  204.) 

1120.  A  contract  to  tow  at  owner's  risk  does  not  release  the  tower 
from  damages  occasioned  by  his  gross  negligence.  (Wells  v.  Steam 
Navigation  Co.,  8  N".  Y.  375.) 

1121.  The  amount  of  care  which  a  steamboat  with  a  tow  meeting 
another  steamboat  with  a  tow  is  bound  to  observe  toward  both  tows  is 
more  than  a  mere  blind  obedience  to  the  general  rules  of  navigation. 
(Cooper  V.  Eastern  Tr.  Co.,  75  N.  Y,  116.) 

1122.  It  is  negligent  for  a  tower  to  take  a  tow  to  sea  in  the  face  of 
a  storm  blowing  toward  shore,  after  notice  thereof  given  by  the 

APPEXLATE  DIYISION. 

16  Emilissen  v.  Penn.  R.  Co.    30    203  I  Tilley  v.  Coykendall  60      92 

Wagner  v.  Buffalo,  etc.,  Co.    69    419  | 
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cautionary  signals  of  the  signal  service.    (White  v.  Old  Dominion  8. 
8.  Co.,  102  N.  Y.  660.) 

Steam  companies.     (See  Purveyors.) 

Stockholden.     (See  Members  of  Corporation,  etc.) 

Title  companies. 

1123.  A  corporation,  which  is  organized  to  act  as  conveyancer  and 
assumes  to  act  as  such,  is  subject  to  all  the  responsibilities  of  a  con- 
veyancer.   (Ehmer  v.  Title  Guarantee  &  Trust  Co.,  156  N.  Y.  10.) 

Towers.      (See  Special  Carriers.) 

Trustees."     (See  Persons  in  Trust  Relations.) 

Users  of  personal  property  of  others.    (See  Owners.) 

Vendors.i8 

1124.  A  seller  of  poisonous  drug  owes  to  every  person  into  whose 
hands  it  may  lawfully  come  as  a  medicine,  a  duty  not  to  label  it  with 
the  name  of  a  harmless  drug.    {Thomas  v.  Winchester,  6  N.  Y.  397.) 

1125.  The  rule  as  to  sales  of  deadly  poisons  does  not  apply  to  the 
sales  of  defective  machines  not  necessarily  dangerous.  (Loop  v. 
Litchfield,  42  N.  Y.  351.) 

1126.  When  the  seller  of  a  medicine  verbally  warns  its  purchaser 
that  it  is  poisonous  and  the  latter  takes  the  medicine  in  violation  of 
verbal  directions,  a  failure  to  write  "  poison  '^  on  the  bottle  con- 
taining it  does  not  make  the  seller  answerable  for  causing  the 
purchaser's  death.  (Wohlfahrt  v.  Beckert,  92  N.  Y.  490.)  As  to 
liquor,  see  chap.  X,  sub  nom.  Stat.  Duties. 

Warehousemen.    (See  Bailees.) 

Wharfingers.    (See  preceding  article.  Owners  of  DocJcs.) 

APPELLATE  DIVISION. 

iTKeating  V.  Stevenson  ....    21    604li8BeU  v.  MiUs  68    631 


Digitized  by 


Google 


158  A  Code  op  ITeoligenoe.  [Parti. 

CHAPTER  III. 

CONTRIBUTORY  NBQUQBNCB. 

And  Herein  of  AMumption  of  Bisk. 

TITLE  I.— IN  OENERAL. 

§  143.  The  degree  of  care,  which  a  person  should  use  to  avoid 
being  injured,  depends  upon  his  age  and  capacity,  upon  the  situation 
which  requires  action,  upon  the  time  within  which  action  must  be 
taken,  and  upon  the  expectable  results  thereof. 

§  144.  Greater  care  is  required  from  adults  than  from  children, 
from  persons  of  intelligence  than  from  the  feeble-minded,  in  situa- 
tions of  obvious  danger  than  in  those  where  it  is  not  apparent,  when 
there  is  ample  time  to  deliberate  than  when  there  is  not,  and  when 
the  expectable  consequences  from  mistaken  action  are  serious  than 
when  they  are  not. 

§  146.  When  a  person  is  confronted  by  danger  from  both  of  two 
lines  of  action,  one  of  which  he  must  take,  his  choice  of  either  is  not 
negligent. 

§  146.  When  a  person  is  confronted  by  danger  from  one  course, 
and  merely  slight  inconvenience  from  another,  it  is  negligent  for  him 
to  pursue  the  former  course. 

§  147.  A  person  who  puts  himsell  in  danger  in  order  to  save  the 
life  of  another  is  not  guilty  of  contributory  negligence. 

§148.  A  person  who  puts  himself  in  danger  in  order  to  save  his 
property,  or  from  any  other  commendable  motive,  is  not  necessarily 
guilty  of  contributory  negligence. 

§149.  A  person  must  do  that  which  he  reasonably  can  to  avoid 
an  injury  to  himself,  or  to  persons  under  his  care. 

§  150.  Assumption  of  risk  equally  with  contributory  negligence  pre- 
cludes recovery  by  an  injured  person. 

Volenti  non  fit  injuria.  A  person  assents  to  an  injury,  if  he  chooses 
to  assume  the  risk.  This  may  apply  to  persons  who  risk  their  own 
lives  to  save  others.  Assumption  of  risk  is,  however,  a  phrase  more 
usually  used  in  respect  of  employees. 
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For  definition  of  contributory  negligence  and  its  effect  upon  a  person's 
right  of  action,  see  chapter  I.  Under  the  rule  in  this  State,  that  con- 
tributory negligence  in  "  negligence '*  suits  is  not  matter  of  defense  but 
goes  to  the  cause  of  action,  and  that  a  plaintiff  must  prove  that  negligence 
on  defendant's  part,  and  no  negligence  on  his  own  part,  produced  the 
injury,  the  statement  of  the  principle,  which  leads  to  that  rule,  may 
be  given  in  several  ways:  Negligence  of  a  defendant  is  not  actionable, 
where  negligence  of  the  plaintiff  contributed  to  the  injury:  If  a  person's 
own  negligence  contributes  to  his  injury,  no  negligence  on  the  part  of 
the  defendant,  however  much  it  may  have  really  concurred  in  producing 
the  injury  can,  in  law,  be  said  to  have  caused  it:  In  order  that  an  injury 
may  be  an  actionable  one,  it  must  have  been  caused  solely  by  the  negli- 
gence of  a  person  or  persons  other  than  the  one  injured:  Where  negli- 
gence on  the  part  of  two  persons  concurs  in  producing  an  injury  to  either, 
it  is  damnum  absque  injuria. 

As  to  contributory  negligence  being  a  defense,  in  actions  for  damages 
resulting  from  nuisance,  see  Defenses,  chap.  V. 

As  to  burden  of  proof  in  respect  of  assumption  of  risk,  see  Evidence, 
chap.  VII. 

Collected  from  the  Following  Decisions: 
In  general,  1127.  Error  of  judgment,  1141a. 

Choice,  1136.  Saving  life  or  property,  1142. 

In  general. 

1127.  Negligence  of  a  plaintiflf,  to  prevent  a  recovery,  need  not 
directly  contribute  to  the  injury.  (Button  v.  Hudson  Riv.  R.  R.  Co., 
18  N.  Y.  248.) 

1128.  An  injury  must  be  caused  not  merely  essentially  but  solely 
by  the  negligence  of  defendant.  {Orippen  v.  N.  Y.  Gent  R.  R.  Co., 
40  N.  Y.  34.) 

1129.  Negligence  which  does  not  contribute  to  an  injury  is  not 
contributory  negligence.  (Haley  v.  Earle,  30  N.  Y.  208 ;  Blanchard 
V.  N.  J.  St.  Co.,  59  id.  292;  Webster  v.  Rome,  W.  &  Og.  R.  R.  Co., 
116  id.  112.) 

1130.  It  is  no  answer  to  a  charge  of  contributory  negligence,  that 
an  injury  could  have  been  prevented,  if  defendant's  appliances  had 
been  in  order.     (Owen  v.  Hudson  Riv.  R.  R.  Co.,  36  N.  Y.  616.) 

1131.  The  failure  of  an  injured  person  to  take  a  step,  which  if 
taken  would  have  reduced  the  damages,  but  which  he  in  good  faith 
supposed  it  was  too  late  to  take,  is  not  negligence.  {Leonard  v.  N. 
Y.,  Alh.  &  Buff.  E.  M.  Tel  Co.,  41  N.  Y.  644.) 

1132.  The  degree  of  care,  the  omission  of  which  would  constitute 
negligence,  is  to  be  graduated  according  to  the  age  and  capacity  of 
the  individual  from  whom  it  is  required.  (Thurber  v.  Harlem  Bridge, 
M.  &  F.  R.  R.  Co.,  60  N.  Y.  326.) 

1133.  It  is  not  negligent  to  do  that  which  a  person  is  in  the  habit 
of  doing  with  safety  and  without  imminent  peril,  (Harris  v.  UebeU 
hoer,  75  N.  Y.  169.) 
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1134.  It  is  not  necessarily  negligent  for  a  person  to  refuse  to  have 
his  injured  leg  amputated  even  though  it  would  improve  his  chance 
of  life.     (Sullivan  v.  Tioga  R.  E.  Co.,  112  N.  Y.  643.) 

1135.  Where  a  defendant  gives  evidence  to  show  that  danger  from 
an  obstacle  was  not  obvious  to  its  agents  whose  duty  it  would  be  to 
remove  the  obstacle,  it  cannot  claim  that  the  plaintiff  was  as  matter 
of  law  guilty  of  negligence  in  not  avoiding  it.  (Embler  v.  Town  of 
WalJcilh  132  N.  Y.  222.) 

Choice.^ 

1136.  It  is  not  negligent  to  attempt  to  jump  from  a  train  in  order 
to  escape  a  collision.    (Buel  v.  JV'.  Y.  Cent.  R.  R.  Co.,  31  N.  Y.  314.) 

1137.  Where  a  person  balancing  an  expectable  danger  against  an 
actual  inconvenience,  decides  to  run  the  risk  of  the  former,  he  cannot 
visit  the  consequences  upon  him  whose  negligence  caused  his  dilemma. 
{Morrison  v.  Erie  Railway  Co.,  56  N.  Y.  302.) 

1138.  It  is  not  negligent  for  a  person,  in  endeavoring  to  escape 
immediate  danger,  to  act  instinctively  and  without  calm  deliberation. 
(Coulter  V.  Am.  Merck.  TJn.  Ex.  Co.,  56  N.  Y.  585.) 

1139.  When  a  person,  confronted  by  impending  danger,  chooses  a 
means  of  escape,  which  persons  of  ordinary  prudence  might  choose, 
the  fact  that  he  would  not  have  been  injured,  if  he  had  remained  still, 
does  not  prove  him  to  have  been  negligent  in  endeavoring  to  escape. 
(Twomley  v.  Cent.  Park,  N.  &  E.  R.  R.  R.  Co.,  69  N.  Y.  158.) 

1140.  Jumping  from  a  wagon  to  avoid  imminent  danger  is  not 
necessarily  negligent.     (Dyer  v.  Erie  Railway  Co.,  71  N".  Y.  228.) 

1141.  A  person,  who  in  a  situation  of  danger  pursues  a  course 
which  persons  of  prudence  and  self-possession  would  adopt  imder 
the  same  circumstances,  is  not  negligent  in  so  doing.  (Salter  v. 
Utica  &  Bl.  Riv.  R.  R.  Co.,  88  N.  Y.  42.) 

See  use  of  phrase  "  stress  of  circumstances  "  in  Kane  v.  City  of  Tonkera, 
169  N.  Y.  397. 

Error  of  judgment.^     (See  Choice,  supra.) 

Saving  life  or  property,^ 

1142.  It  is  not  negligent  for  a  person  to  put  himself  in  danger 
when  his  object  is  to  save  human  life.  (Eckert  v.  Long  Island  R.  R. 
Co.,  43  N.  Y.  502.) 

1143.  A  person  who  steps  on  a  railroad  track  to  save  human  life  is 
not  a  trespasser.    (Spooner  v.  Del,  L.  &  W.  R.  R.  Co.,  115  N.  Y.  22.) 


APPELLATE  DIVISION. 


1  Smith  V.  N.  Y.  C,  etc.,  Co. 
Poulsen  V.  Nassau,  etc.  Co . . 
Halstead  v.  ViU.  of  Warsaw, 
Wall  V.  N.  Y.  C,  etc.,  Co.. 
Wells  V.  Brooklyn,  etc.,  Co. . 
Handy  v.  Met.  St.  Ry.  Co. . 
aPiehl  v.  Albany  Ry.  Co... 
Kantrowitz  v.  Met.,  etc.,  Co. 


4  403 

30  246 

43  39 

66  509 

67  212 
70  26 
19  471 
63  65 


(Although  in  both  of  these  cases  the 


error  of  judgment  was  that  of  defend- 
ant's servants,  they  are  equally  perti- 
nent on  the  point  of  a  plaintiflTs  error 
in  judgment.) 

8  Keller  v.  Haaker 2    245 

Hirschman  v.  Dry,  etc.  Co. .  46  621 
Caglione  v.  Mt.  Morris,  etc.    56    191 

Healey  v.  Vomdrau  66    353 

Manthey  v.  Rauenbuehler. . .    71    173 
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1144.  It  is  not  contributory  negligence  for  a  parent  to  plunge  into 
the  water  to  save  his  child.    (Oibney  v.  The  State,  137  N.  Y.  1.) 

1145.  Placing  one's  self  in  danger  to  save  one's  property  in  an 
emergency  is  not  necessarily  negligent.  {Wasmer  v.  Del.,  Lack.  & 
W.  B.  R.  Co.,  80  N.  Y.  212.) 

1146.  The  protection  of  one's  properi;y  is  not  a  sufficient  excuse 
for  putting  one's  self  in  a  place  of  danger.  (Morris  v.  Lake  Shore  & 
Mich.  8,  By.  Co.,  148  N.  Y.  182.) 

TITLE  II.—  SPECIAL  PLAINTIFFS. 

Article  I. —  Servants. 

§  161.  Employees  assume  only  the  necessary  risks  of  their  employ- 
ment. 

Although  the  recent  decision  in  Dotod  v.  N.  T,,  Ont.  d  W.  R.  R.  Co.,  170 
N.  Y.  459,  has  marked  the  line  of  cleavage  between  contributory  negligence 
and  assumption  of  risk,  by  putting  the  latter  in  the  category  of  defenses, 
it  has  been  thought  more  convenient  to  retain  the  classification  of  the 
cases  in  this  title  under  their  former  headings  for  the  reason  that  no 
such  distinction  was  formerly  made  in  them,  and  the  phrases  ''contribu- 
tory negligence  "  and  "  assumption  of  risk  "  were  often  used  interchange- 
ably. 

The  above  section  is  stated  in  the  terms  of  the  Employers'  Liability  Act, 
which  has  just  taken  effect  {infra),  and  has  modified  the  rule  to  be  col- 
lected from  the  cases  cited  in  this  article. 

§  152.  While  an  employee  has,  in  the  absence  of  knowledge  to  the 
contrary,  the  right  to  reply  upon  a  presumption  that  the  master  has 
seen  to  it  that  the  place  where  he  works  is  safe,  the  machines  he  tends 
and  the  tools  and  appliances  he  works  with  in  good  order,  his  coser- 
vants  competent  and  sufficient  in  number,  and  that  proper  and  suf- 
ficient rules  for  the  conduct  of  the  master's  business  with  safety  to 
himself  so  far  as  may  be,  have  been  promulgated,  and  their  observance 
required  by  the  master,  yet  if  in  any  of  these  particulars  an  employee 
knows  that  the  reverse  is  the  fact>  or  if  he  has  knowledge  of  anything 
which  ought  fairly  to  apprise  him  thereof,  he  works  at  his  own  risk, 
if  he  continues  to  work  without  any  assurance  from  the  master  that 
proper  steps  will'be  taken  for  his  protection. 

§  163.  The  law  as  to  how  far  the  servant  may  rely  on  the  master's 
promises,  which  are  not  followed  by  speedy  performance^  is  not  yet 
settled. 

11 
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§  164.  The  law  as  to  how  far  the  servant  assumes  the  risk  of  other 
servants  breaking  the  master's  rules  cannot  be  considered  as  settled 
until  the  conflict  between  the  rule  in  Flike's  case,  and  that  in  Slater's 
case,  is  ended. 

The  Employers'  Liability  Act  has  not  settled  the  question,  because  it 
remains  to  be  decided  whether  this  risk  is  *'  inherent  in  the  nature  of  the 
busibess." 

§  166.  The  fact  that  a  person  is  in  the  service  of  another  aflEords 
no  reason  why  he  should  be  less  vigilant  than  otherwise  for  his  own 
safety,  as  to  matters  which  he  can  control. 

§  166.  The  alternative  between  obeying  orders  or  losing  employ- 
ment is  to  be  taken  into  account  in  determining  whether  a  servant 
has  been  negligent  in  continuing  to  work  with  knowledge  of  failure 
on  the  part  of  the  master  to  perform  his  duty,  which  endangers  such 
servant  [and  such  continuance  with  knowledge  is  not  as  a  matter 
of  law  to  be  considered  as  an  assent  to  the  risk,  nor  as  contributory 
negligence.     See  the  Statute.] 

Collected  from  the  Following  Statutes  and  Decisions,  Grouped  Under  these 

Headings: 

Statutes,  1148.  Omitting  precautions,  1191. 

Assumption  of  risk,  1150.  Reliance  on  master,  1192. 

Unsafe  places,  1151.  Obedience,  1195. 

Machines,  1159.  Disobedience,  1198. 

Tools  and  appliances,  1165.  Knowledge,  1199. 

Rules,  1172.  Memory,  1206. 

Doing  dangerous  things,  1177.  Minors,  1209. 

Statute. 

1148.  The  risks  to  which  employees  are  to  be  presumed  to  assent 
are  defined  by  the  Employers'  Liability  Act.  "  The  necessary  risks 
of  the  occupation  or  employment  shall,  in  all  cases  arising  after  this 
act  takes  effect,  be  considered  as  including  those  risks,  and  those  only, 
inherent  in  the  nature  of  the  business  which  remain  after  the  employer 
has  exercised  due  care  in  providing  for  the  safety  of  his  employees, 
and  has  complied  with  the  laws  affecting  or  regulating  such  business 
or  occupation  for  the  greater  safety  of  such  employees."  {Laws  of 
1902,  chap,  600,  §  3.  This  important  act  is  given  in  full  at  the  end 
of  this  Code.) 

1149.  Continuance  in  service  after  knowledge  of  danger,  is  not  in 
all  cases  per  se  either  contributory  negligence  or  assumption  of  risk. 
{Id.,  §  3.) 
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AflSTLinption  of  risk.^ 

1150.  Assumption  of  risk  differs  from  contributory  negligence  in 
that  the  burden  of  proof  is  not  on  the  servant  to  prove  that  he  did 
not,  but  on  the  master  to  prove  that  he  did,  assume  it.  {Dowd  v. 
N.  Y.,  Ont  &  W.  R.  R.  Co.,  170  N.  Y.  459.) 

TTnsafe  places.^ 

1151.  In  the  absence  of  instructions  to  the  contrary,  it  is  not 
negligent  for  a  head  brakeman  on  a  freight  train  to  ride  on  the  engine 
when  his  duties  do  not  call  him  elsewhere  and  the  custom,  known  to 
his  superiors,  is  to  ride  there.  {Sprang  v.  Boston  &  Albany  R,  R. 
Co.,  58  N.  Y.  56.) 
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1152.  Semble.  It  is  not  contributory  negligence  for  an  employee 
to  ride  on  a  freight  elevator.  (Stringham  v.  Stewart,  100  N.  Y.  516. 
See  note  to  this  case  in  Part  II.) 

1153.  A  servant  does  not  assume  the  risk  of  the  safety  of  a  plat- 
form furnished  by  his  master,  where  its  defect  is  not  apparent  and  he 
is  told  it  is  safe.     (Benzing  v.  Steinway  &  Sons,  101  N".  Y.  547.) 

1154.  The  danger  of  catching  one's  foot  in  a  frog  is  an  obvious 
risk  for  a  switchman.  (Appel  v.  Buffalo,  N,  Y,  &  Phila.  R,  R.  Co., 
Ill  N.  Y.  550.) 

1155.  A  servant  newly  employed,  and  unacquainted  with  the 
locality  where  he  is  set  to  work  at  night,  does  not  assume  the  risks 
thereof,  which,  however  obvious  in  the  daytime,  are  to  him  unknown. 
(Predenburg  v.  Northern  Cent.  R.  R.  Co.,  114  N.  Y.  582.) 

1156.  A  person  who  steps  upon  a  defective  cover  of  a  hole,  knowing 
of  the  defect,  is  negligent.  {McQuigan  v.  Del.,  Lack.  &  W.  R.  R. 
Co.,  122  N.  Y.  618.) 

1157.  The  fact  that  a  telltale  of  a  bridge  is  out  of  order  is  to  be 
taken  into  account  in  determining  whether  a  brakeman  on  top  of  a 
train  was  negligent  in  allowing  himself  to  be  hit  by  the  bridge. 
(Walluce  V.  Cent.  Vt.  R.  R.  Co.,  138  N.  Y.  302.) 

1158.  An  employee,  who  works  in  a  factory  where  the  nature  of 
the  business  is  such  as  to  require  the  windows  to  be  kept  closed,  and 
who  knows  that  his  employer  has  fastened  the  window  sashes  together 
to  keep  the  men  from  raising  them  against  orders,  assumes  whatever 
risk  there  is  as  to  his  chances  of  escape  through  such  windows  in  case 
of  fire.    {Huda  v.  Am.  Olucose  Co.,  154  N.  Y.  474.) 

Machines. 

1159.  When  a  machine  furnished  by  the  master  for  the  servant's 
use  breaks,  it  is  negligence  in  the  servant  to  omit  to  inform  the 
master  thereof.  {Powers  v.  N.  Y.,  Lake  Erie  &  F.  R.  R.  Co.,  98  N. 
Y.  274.) 

1160.  Where  a  machine  furnished  by  the  master  for  his  servant's 
use  is,  though  old-fashioned,  not  of  defective  construction,  nor  out 
of  repair,  and  the  absence  of  a  suggested  appliance  for  saiety  does 
not  make  its  use  with  care  absolutely  dangerous,  the  servant,  using  it 
with  full  knowledge,  assumes  the  risk  of  such  use.  (Sweeney  v. 
Berlin  &  Jones  Env.  Co.,  101  N".  Y.  520.) 

1161.  A  servant,  who  knowingly  works  near  an  insufficiently 
guarded  machine,  the  danger  from  which  is  obvious,  assumes  the  risk. 
(Shaw  V.  Sheldon,  103  N.  Y.  667.) 

1162.  A  person  who  is  attending  a  defective  press,  should  not 
attempt  to  adjust  the  thing  to  be  pressed  while  the  press  is  in  motion, 
or  by  putting  his  hand  on  the  top  of  such  thing  when  he  may  do  so  by 
putting  his  hand  on  its  side.  (Hartwig  v.  Bay  State  S.  dc  L.  Co.,  118 
N.  Y.  664.) 

1163.  If  a  servant  having  notice  that  the  master's  machine  is  out  of 
order^  places  his  hand  upon  it  so  that  it  may  be  injured  by  a  start 
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which  may  happen  because  of  the  defect,  he  is  guilty  of  negligence. 
{Odell  V.  N.  Y.  C.  £  U,  B.  R.  B.  Co.,  120  N.  Y.  323.) 

1164.  The  rule  as  to  assumption  by  employees  of  obvious  risks 
applies  as  well  to  risks  against  which  the  Factory  Act  was  intended  to 
guard  as  to  others.    {Kinsley  v.  Post,  148  N.  Y.  372.) 

Tools  and  applianoei.^ 

1165.  Where  an  appliance  furnished  by  the  master  for  the  servant's 
use  is  a  simple  one,  any  defects  in  which  are  fully  understood  by  the 
servant,  the  servant  takes  the  risk  of  such  defects.  {Marsh  v, 
Chickering,  101  N.  Y.  396.) 

1166.  Where  a  servant  knows  of  the  irregular  action  of  an  appliance 
he  is  using,  he  takes  the  risks  of  the  resiilts  thereof.  {Hart  v.  Naum- 
burg,  123  N.  Y.  641.) 

1167.  Where  an  employee  has  the  selection  of  an  appliance  to  use 
in  his  master's  work  from  a  number  of  good  and  bad  ones,  he  takes 
the  risk  of  his  own  selection  of  one  which  he  knows  is  defective. 
{Shields  V.  N,  Y.  C.  &  H,  R,  R.  R.  Co,,  133  N.  Y.  557.) 

1168.  A  servant  takes  the  risk  that  proper  appliances,  provided  by 
the  master,  will  be  properly  applied  or  used  by  his  servants.  {Hud- 
son V.  Ocean  S.  8.  Co.  of  8.,  110  N.  Y.  625.) 

1169.  When  employees,  in  constructing  a  scaffold  for  their  own 
use  in  doing  their  work,  take  as  part  of  it  a  scaffold  already  con- 
structed by  another  gang  of  men  working  under  a  different  employer, 
they  take  the  risk  of  any  defect  in  its  materials.  {Kimmer  v.  Weher, 
151  N.  Y.  417.) 

1170.  Where  an  employee  is  working  under  an  overhead  trolley 
and  has  no  occasion  to  examine  the  wheels  running  on  it,  it  is  not  as 
matter  of  law  negligent  for  him  to  fail  to  discover  that  the  flange  on 
one  of  them  is  broken.  {Byrne  v.  Eastmans  Co,  of  New  York,  163 
K  Y.  461.) 

1171.  Where  a  safety  device  is  in  plain  sight,  so  that  its  failure 
to  act  is  easily  noticeable,  and  employees  have  been  properly  instructed 
to  watch  it,  the  risk  of  its  failure  to  act  is  a  risk  which  they  assume. 
{Quigley  v.  Levering,  167  N.  Y.  59.) 

Bules.^ 

1172.  The  risk  of  collision  under  running  regulations  is  assumed 
by  the  servant.    {Wnght  v.  N,  Y.  Cent  R.  R.  Co.,  25  N.  Y.  562.) 

1173.  Knowledge  by  a  servant  of  the  master's  rules  does  not  cast 
upon  the  servant  the  risk  of  danger  arising  out  of  a  situation  which 
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those  rules  failed  to  provide  for.     (Da/na  v.  N.  Y.  C.  &  H.  B.  R.  R. 
Co.,  92  N.  Y.  639.) 

1174.  It  is  not  negligent  for  a  servant  to  prosecute  his  work  in 
reliance  upon  rules  for  production  agreed  upon  between  him  and 
some  of  his  fellow-servants,  though  not  to  his  knowledge  brought  to 
the  notice  of  all  the  servants  who  may,  if  those  rules  are  not  followed, 
cause  him  injury.    (Abel  v.  Del  &  Hud.  C.  Co.,  103  N.  Y.  581.) 

1175.  Although  a  master  may  owe  to  an  employee  a  duty  to  guard 
him  by  a  duly  promulgated  rule  from  an  expectable  danger,  and  may 
fail  to  perform  that  duty,  yet  if  the  employee's  own  experience  tells 
him  what  to  do  to  avoid  it,  he  cannot  visit  upon  the  employer  the 
consequences  to  himself  of  his  failure  to  do  what  his  own  experience 
dictated.  (La  Croy  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  132  N.  Y. 
570.) 

1176.  Where  an  injury  to  an  employee  is  due  to  his  failure  to  obey 
a  rule  published  in  a  book  by  the  master  for  the  use  of  his  employees, 
the  fact  that  the  master  has  not  furnished  the  book  to  that  particular 
employee  is  immaterial,  if  he  knew  of  its  existence,  had  access  to  it, 
and  knew  it  contained  the  rules  for  his  guidance.     (Id.) 

Doing  dangerouB  things.^ 

1177.  A  servant  run  over  while  walking  along  the  master's  track 
to  his  work  is  to  be  regarded,  if  rightly  there,  as  engaged  in  the  dis- 
charge of  his  work,  or  if  not  so  regarded  then  as  a  trespasser. 
(Boldt  V.  N.  Y.  Cent.  R.  R.  Co.,  18  N.  Y.  432.) 

1178.  It  is  not  negligent  for  a  brakeman  to  couple  cars  while  in 
motion.     (Plank  v.  N.  Y.  0.  &  H.  R.  R.  R.  Co.,  60  N.  Y.  607.) 

1179.  A  brakeman  coupling  cars  near  sluices  takes  the  risk. 
(DeForest  v.  Jewett  as  Rec'r,  88  N.  Y.  264.) 

1180.  It  is  negligent  for  a  brakeman  in  coupling  cars  to  walk  on  a 
track  behind  a  backing  engine.  (Finnell  v.  Del.,  L.  &  W.  R.  R.  Co., 
129  N.  Y.  669.) 

1181.  It  is  one  of  the  risks  assumed  by  a  car  coupler  that  the 
drawheads  will  come  together  and  may  catch  his  hand.  (Hannigan 
V.  Lehigh  &  Hudson  Riv.  R.  R.  Co.,  157  N.  Y.  244.) 

1182.  If  a  servant,  of  his  own  volition  and  without  any  necessity 
connected  with  his  duties,  puts  himself  in  a  place  of  danger,  he  does 
80  at  his  own  risk.     (Gibson  v.  Erie  Railway  Co.,  63  N.  Y.  449.) 

1183.  It  is  negligent  to  endeavor  to  escape  from  an  oncoming  train 
by  fleeing  before  it  on  a  handcar,  instead  of  lifting  the  handcar  off 
the  track.  (Powers  v.  N.  Y.,  Lake  Erie  &  F.  R.  R.  Co.,  98  N.  Y. 
274.) 
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1184.  A  servant,  who  undertakes  to  do  a  hazardous  thing  in  his 
master's  business,  without  his  master's  directions,  by  methods  not 
sanctioned  by  him,  and  with  instruments  not  provided  by  him  for 
such  a  purpose,  does  so  at  his  own  risk.  {Cahill  v.  Hilton,  106  N.  Y. 
512.) 

1185.  An  employee,  who  does  his  work  in  a  way  against  which  he 
is  warned  as  dangerous,  does  it  at  his  own  risk.  {Moeller  v.  Brewster, 
131  N.  Y.  606.) 

1186.  When  an  employee,  accustomed  to  digging  trenches  for 
sewers,  and  with  knowledge  that  it  is  the  practice  to  curb  them  when 
the  depth  of  about  eight  feet  is  reached,  goes  into  such  a  trench  to  dig 
it  deeper  without  special  directions  to  go  to  that  particular  spot,  and 
without  waiting  for  it  to  be  curbed,  he  takes  the  risk  of  its  caving  in. 
(Bums  V.  Matthews,  146  N.  Y.  386.) 

1187.  It  is  not  necessarily  negligent  for  a  person  to  pass  over  the 
floor  of  an  elevator  shaft,  if  the  elevator  is  stopped  at  a  floor  some 
distance  up  the  shaft,  and  the  circumstances  are  such  as  to  warrant 
him  while  in  the  exercise  of  ordinary  prudence  in  believing  that  pass- 
ing through  will  not  be  attended  by  danger.  (Hoes  v.  Edison  Oen. 
El  Co.,  161  N.  Y.  35.) 

1188.  The  inspection  required  of  a  trainman,  under  a  rule  that  at 
all  stoppings  the  latter  must  inspect  wheels,  brakes  and  trucks,  is  not 
one  which  demands  the  same  degree  of  knowledge  and  care  as  that 
imposed  on  expert  inspectors.  (Eaton  v.  N.  Y.  Cent.  &  H,  R.  R,  R. 
Co,,  163  N.  Y.  391.) 

1189.  The  engineer  of  an  express  train  does  not  assume  the  risk 
arising  out  of  the  failure  of  the  company  to  employ  a  switchman 
at  a  switch  so  situated  as  to  be  dangerous  to  express  trains,  if  its 
operation  is  left  to  trainmen,  even  though  he  knows  of  such  dangerous 
situation.  (Young  v.  Syracuse,  Bing.  &  N.  Y.  Ry.  Co.,  166  N.  Y. 
227.) 

1190.  The  risks  of  fighting  a  fire  in  order  to  protect  an  employer's 
property  are  assumed  by  the  employees  and  the  general  rule  as  to  the 
noidiability  of  the  master  to  one  servant  for  the  neglect  of  a  coservant 
are  applicable  to  the  new  situation  created  by  the  fire.  (Malthie  v. 
Belden,  167  N.  Y.  307.) 

Omitting  precaution!.^ 

1191.  The  omission  of  a  car  repairer  to  set  the  brakes  on  cars  which 
he  is  repairing  is  not  necessarily  negligent.  (Murphy  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co,,  118  N.  Y.  527.) 
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Selianoe  on  master  J 

1192.  Where,  by  agreement,  the  master  is  to  warn  the  servant  of 
approaching  danger,  it  is  not  negligent  for  the  servant  to  omit  to  be 
on  the  lookout.     (Bradley  v.  N.  Y.  Gent  R.  R.  Co.,  62  N.  Y.  99.) 

1193.  A  servant  cannot  rely  upon  his  master^s  promise  to  give 
warning  if  he  sees  anything  which  shows  that  the  promise  has  ^en 
broken.    (Leonard  v.  Collins,  70  N.  Y.  90.) 

1194.  A  miner  has  the  right  to  rely  upon  his  employer  protecting 
him  from  falling  rocks,  while  prosecuting  his  work  in  ignorance  of  any 
special  danger.     (Pantzar  v.  Tilly  Foster  I.  M.  Co.,  99  N.  Y.  368.) 

Obedience. 

1195.  It  is  not  negligent  for  a  servant  to3e  in  a  spot  where  his 
duties  call  him.    (Sammon  v.  N.  Y.  &  H.  R.  R,  Co.,  62  N.  Y.  251.) 

1196.  The  rule  that  a  servant  who  knowingly  operates  a  defective 
machine  is  guilty  of  contributory  negligence  (or  assumes  the  risk), 
does  not  apply  to  sailors,  who  are  subject  to  punishment  for  dis- 
obedience of  orders.     (Eldridge  v.  Atlas  8.  8.  Co.,  134  N.  Y.  187.) 

1197.  It  is  not  necessarily  negligent  for  a  servant,  under  his  master's 
orders,  to  work  in  a  trench,  whose  sides  have  not  been  protected 
from  caving  in.     (8tuber  v.  McEntee,  142  N.  Y.  200.) 

Disobedience.^ 

1198.  If  a  collision  between  two  railroad  trains  would  not  have 
happened,  had  the  engineer  of  one  of  them  not  been  running  at  a  for- 
bidden rate  of  speed,  his  doing  so  contributed  to  it  so  far  as  injury  to 
himself  is  concerned,  even  though  the  direct  cause  of  the  collision 
was  due  to  a  mistake  of  a  telegraph  operator.  (Sutherland  v.  Troy  & 
Boston  R.  R.  Co.,  125  N.  Y.  737.) 

Knowledge.^ 

1199.  The  fact  that  a  servant  can  see  a  defect  in  a  machine  is  not 
enough  as  matter  of  law  to  charge  him  with  the  risk  of  using  it,  if  he 
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did  not  know  that  it  was  a  dangerous  defect.     (Kain  v.  Smith,  89 
N.  Y.  375.) 

1200.  The  knowledge  by  a  lineman,  that  the  poles  he  climbs  for 
his  employer  belong  to  some  one  else,  does  not  charge  him  with 
notice  of  the  terms  of  the  agreement  for  their  use  between  his 
employer  and  their  owner,  and  he  does  not  assume  the  risk  of  any 
clause  therein  by  which  his  employer  has  nothing  to  do  with  their 
inspection.     (McGuire  v.  Bell  Tel,  Co,,  167  N.  Y.  208.) 

1201.  A  servant  is  not  bound  to  examine  a  platform  where  he  is 
set  to  work,  to  see  if  it  is  safe,  where  it  is  apparently  so.  (Benzing  v. 
Steinway  &  Sons,  101  N.  Y.  547.) 

1202.  A  servant  who  is  employed  to  work  in  a  bin  to  keep  an 
orifice  at  its  bottom  clear  so  that  its  contents  may  run  through, 
assumes  the  risk  of  injury  from  a  sudden  subsidence  of  its  contents, 
which  he  knows  may  happen  at  any  moment.  (Bohn  v.  Havemeyer, 
114  N.  Y.  296.) 

1203.  Where  a  structure  is  being  erected  by  methods  which  are 
not  sufficient  to  prevent  its  falling  apart,  a  servant  is  not  guilty  of 
negligence  in  working  upon  it,  if  his  knowledge  of  the  method  is 
not  sufficient  to  apprise  him  of  its  defect.  (Davidson  v.  Cornell,  132 
K  Y.  228.) 

1204.  An  employee  who  wheels  a  barrow  in  the  dark  over  a  narrow 
platform,  in  which  he  knows  a  depression  has  been  worn,  when  he 
might  have  a  light  if  he  wanted  it,  assumes  the  risk  of  falling  off. 
(Kaare  v.  Troy  Steel  &  Iron  Co,,  139  N.  Y.  369.) 

1205.  When  it  appears  that  an  employee,  in  working  in  an  em- 
ployer's place,  which  is  in  an  unfinished  condition,  and  while  it  is 
being  put  into  a  safe  condition  for  him  to  work  in,  does  so  with 
knowledge  of  its  condition,  it  is  error  to  submit  to  the  jury  the  ques- 
tion whether  he  had  acquired  knowledge  thereof  so  that  he  perfectly 
understood  its  condition.  {Kennedy  v.  Manhattan  By.  Co.,  145  N. 
Y.  288.) 

Memory.*^ 

1206.  The  knowledge  of  a  brakeman  of  the  unsafe  condition  of  a 
place  where  he  is  ordered  to  couple  cars  is  not,  where  he  is  required 
to  couple  the  cars  while  in  motion,  to  be  presumed  to  be  so  present 
in  his  mind  as  to  make  him  guilty  of  contributory  negligence  in 
obeying  the  orders.  {Plank  v.  JV^.  Y.  C.  &  H,  B.  B,  B.  Co.,  60  IST.  Y. 
607.) 

1207.  A  brakeman  on  a  freight  train  must  bear  in  mind  the  bridges 
under  which  he  knows  his  train  is  to  pass.  {Williams  v.  Del.,  Lack, 
dk  W.  B.  B.  Co.,  116  N.  Y.  628.) 

1208.  If  a  brakeman's  duty  calls  him  to  be  on  the  top  of  a  train 
watching  to  see  that  it  does  not  break  in  two  in  going  round  a  curve, 
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he  is  not  bound  to  bear  constantly  in  mind  the  exact  locality  of  the 
train  with  reference  to  bridges.  (Wallace  v.  Cent.  Vt.  R,  R.  Co.,  138 
N.  Y.  302.) 

][morB.^<> 

1209.  A  minor  old  enough  to  work  as  a  brakeman  is  old  enough  to 
assume  the  risks  of  such  an  employment.  (DeOraaf  v,  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  76  N.  Y.  125.) 

1210.  A  boy  set  to  do  something  on  a  machine,  which  is  not 
dangerous  in  itself,  or  beyond  his  powers,  takes  the  risk  of  slipping 
while  doing  the  work.  {Buckley  v.  Outta  Percha  &  R.  Mfg.  Co.,  113 
N.  Y.  540.) 

1211.  It  is  negligent  for  a  boy  to  place  his  fingers  under  a  die,  in  dis- 
obedience of  his  master's  rule,  duly  made  known,  and  in  the  absence 
of  any  reason  therefor  other  than  a  desire  to  get  through  an  allotted 
task  more  quickly.  {Cullen  v.  National  Sheet  Metal  R.  Co.,  114  N". 
Y.  45.) 

1212.  The  failure  of  a  master  to  guard  a  machine  as  required  by 
the  statute  cannot  be  availed  of  by  a  meddlesome  minor.  (White  v. 
Witteman  Lith.  Co.,  131  N.  Y.  631.) 

CROSS-RBFBRBMCES. 

See  various  subdivisions  under  art.  I  of  tit.  IV,  of  chap.  II,  Masters; 
also  art.  VI,  of  this  title,  Miscel.  PlfiEs.;  also  chap.  IV,  Ques.  of  Fact; 
also  chap.  V,  Defenses. 

Article  II. —  Passengers. 

§167.  Passengers,  in  placing  themselves  in  the  care  of  a  carrier, 
must  not  allow  themselves  to  feel  that  they  may  rely  upon  his  care,  so 
far  as  to  forget  that  care  is  also  required  from  them. 

§  168.  Passengers  must  not,  in  an  eager  desire  to  get  to  their  desti- 
nation, thrust  themselves  into  danger. 

§  169.  Passengers  must  obey  the  reasonable  regulations  of  the  car- 
rier, duly  made  known  to  them. 

§  160.  It  is  negligent  for  a  passenger  to  ride  unnecessarily  upon  a 
car  platform,  or  in  a  baggage,  wood  or  freight  car  in  violation  of  the 
printed  regulations  of  the  carrier,  duly  posted. 

§  161.  It  is  negligent  for  a  passenger  to  walk  upon  or  along  a  rail- 
road track,  except  where  it  is  necessary  for  him  to  do  so  in  the 
accomplishment  of  his  journey. 
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Collected  from  the  Following  Statutes  and  Decisions,  Grouped  Under  these 

Headings: 

Statutes,  1213.  Preparing  to  get  off,  1249. 

Before  getting  on,  1215.  Getting  off,  1253. 

Riak  as  to  vehicle,  1218.  After  getting  off,  1261. 

Getting  on,  1220.  Regulations,  1265a. 

Riding  on  platform,  1230.  Miscellaneous  acts,  1266. 
Seats,  1245. 

Statutes. 

1213.  "  No  railroad  corporation  shall  be  liable  for  any  injury  to  any 
passenger  while  on  the  platform  of  a  car,  or  in  any  baggage,  wood  or 
freight  car,  in  violation  of  the  printed  regulations  of  the  corporation, 
posted  up  at  the  time  in  a  conspicuous  place  inside  of  the  passenger 
cars,  then  in  the  train,  if  there  shall  be  at  the  time  sufficient  room  for 
the  proper  accommodation  of  the  passenger  inside  such  passenger 
cars.'^  {The  Railroad  Law,  Laws  of  1890,  chap.  565,  §  53,  unaff. 
by  am.  of  Laws  of  1892,  chap,  676.  For  original  act,  see  Laws  of 
1850,  chap.  140,  §  46.  See  also  Penal  Code,  §  426,  and  Laws  of  1878, 
chap.  261.) 

1214.  *^No  person  other  than  those  connected  with  or  employed 
upon  the  railroad  shall  walk  upon  or  along  its  track  or  tracks,  except 
where  the  same  shall  be  laid  across  or  along  streets  or  highways,  in 
which  case  he  shall  not  walk  upon  the  tracks  unless  necessary  to  cross 
the  same/'     (Id') 

Before  getting  on.^ 

1215.  It  is  not  necessarily  negligent  for  a  passenger  to  walk 
between  a  snowpile  and  a  slowly  moving  car  for  the  purpose  of  getting 
on  its  front  platform.  (Dixon  v.  Brooklyn  City  &  Newtown  R,  R. 
Co.,  100  N.  Y.  170.) 

1216.  Walking  by  the  side  of  a  railroad  track,  and  within  the 
sweep  of  a  train  known  to  be  due,  is  negligence.  (Scott  v.  Penn.  R. 
R.  Co.,  130  N.  Y.  679.) 

1217.  A  passenger  in  walking  along  a  station  platform  in  order  to 
take  a  railroad  train  has  a  right  to  proceed  upon  the  assumption  that 
it  is  not  unlike  a  sidewalk,  and  that  there  are  no  obstructions  to  safe 
passage.     (Ayers  v.  Del,  Lack.  &  West  R.  R.  Co.,  158  N.  Y.  254.) 

Bifk  as  to  vehiple. 

1218.  Where  a  vehicle  of  a  common  carrier,  though  not  designed 
to  carry  passengers,  is  used  for  that  purpose,  it  is  not  negligence 
for  a  passenger  to  ride  in  it.  (Edgerton  v.  N.  Y.  &  Harlem  R.  R. 
Co.,  39  N.  Y.  227.) 

APPELLATE  DIVISION. 
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1219.  A  passenger  is  not  bound  to  guard  himself  against  an  im- 
proper construction  of  a  railroad  company's  car  or  platform  of  which 
he  has  no  knowledge.     {Dobiecki  v.  Sharp,  88  N.  Y.  203.) 


Getting  an.^ 


Street  Cars. 


1220.  It  is  negligent  for  a  passenger  to  attempt  to  board  a  street 
car  on  the  side  next  the  other  track  in  plain  sight  of  a  car  approaching 
on  it  and  not  far  off.  (Davenport  v.  Brooklyn  City  R.  R.  Co.,  100 
N.  Y.  632.) 

1221.  It  is  not  necessarily  negligent  for  a  person  to  attempt  to  get 
on  the  front  platform  of  a  moving  street  car.  (Butler  v.  Olens  Falls, 
etc.,  St.  R.  R.  Co,,  121  N.  Y.  112.) 

1222.  It  is  not  negligent  for  a  man  in  good  health  and  unencum- 
bered to  attempt  to  enter  a  slowly-moving  street  car.  {Moylan  v. 
Second  Ave.  R.  R.  Co.,  128  K  Y.  583.) 

1223.  If  there  is  peril  from  a  passing  vehicle  in  boarding  a  slowly- 
moving  street  car,  the  passenger  takes  the  risk.     {Id.) 

Trains. 

1224.  It  is  negligent  for  a  passenger  to  attempt,  without  sufficient 
reason,  to  board  a  train  before  it  has  come 'to  a  stop.  (Phillips  v. 
Rensselaer  &  Sar.  R.  R.  Co.,  49  N.  Y.  177.) 

1225.  A  passenger,  who,  after  the  train  has  started,  attempts  to 
board  it  in  spite  of  the  opposition  of  the  guard,  does  so  at  his  own 
peril.  (Solomon  v.  Manhattan  Railway  Co.,  103  N.  Y.  437;  Card 
v.  Manhattan  Railway  Co.,  id.  670.) 

1226.  Where  a  train  is  moving  slowly  past  a  station  at  which  it 
should  stop,  the  notification  of  its  conductor  to  a  passenger  to  get  on  if 
he  is  going,  does  not  acquit  the  passenger  of  negligence  in  endeavoring 
to  get  on,  in  the  absence  of  any  impelling  reason  other  than  one  of 
slight  inconvenience  in  having  to  go  by  a  later  train.  (Hunter  v. 
Cooperstown  &  Susq.  Vail.  R.  R.  Co.,  112  N.  Y.  371.) 

1227.  Where  a  passenger,  who  is  in  a  safe  position  ai;id  under  no 
stress  of  circumstances,  attempts  to  get  on  a  train  which  is  moving, 
no  matter  how  slowly,  and  the  situation  is  obviously  such  that  a  mis- 
step may  have  serious  results,  he  is  guilty  of  negligence.  (Id.,  126 
N.  Y.  18.) 

1228.  It  is  not  negligence  per  se  for  a  passenger  at  the  invitation 
of  the  conductor  to  board  a  train  moving  past  a  station  at  no  greater 
speed  than  two  or  three  miles  an  hour.  (Distler  v.  Long  Island 
R.  R.  Co.,  151  N.  Y.  424.) 
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1229.  A  passenger,  who  boards  a  train  at  a  place  different  from 
that  designated  by  the  company,  either  by  express  invitation  or  im- 
plied from  user  continued  long  enough  to  warrant  inference  of 
knowledge  by  the  company,  takes  the  risk  of  its  unheralded  start  at  the 
moment  of  getting  on.  (Jones  v.  N,  Y,  Cent.  &  H.  R.  R.  R.  Co., 
156  N.  Y.  187.) 

Biding  on  platform. 

Street  Cabs.* 

1230.  It  is  not  negligent  in  a  boy  to  ride  on  the  front  platform  of  a 
street  car,  when  pushed  there  by  a  crowd,  of  which  he  has  become  a 
part  through  giving  up  his  seat  by  the  conductor's  orders.  (Sheridan 
V.  Brooklyn  City  &  Newtown  R.  R.  Co.,  36  N.  Y.  39.) 

1231.  It  is  not  negligent  for  a  passenger  to  ride  on  the  front  steps 
of  a  crowded  street  car  with  the  consent  of  the  conductor.  (Clark  v. 
Eighth  Ave.  R.  R.  Co.,  36  N.  Y.  135.) 

1232.  It  is  not  negligence  in  a  passenger  on  a  street  car,  after 
notifying  the  person  in  its  charge  to  stop,  to  get  on  the  step  so  as  to 
get  off  when  the  car  comes  to  a  stop.  (Nichols  v.  Sixth  Ave.  R.  R. 
Co.,  38  N.  Y.  131.) 

1233.  It  is  not  negligent  for  a  passenger  to  ride  with  the  assent 
of  the  conductor  on  the  platform  of  a  crowded  street  car.  (Oinna  v. 
Second  Ave.  R.  R.  Co.,  67  N.  Y.  596.) 

1234.  A  passenger  riding  on  the  platform  of  a  street  car  is  not 
bound  to  hold  on  to  the  railing.     (Id.) 

1235.  It  is  not  negligent  for  a  passenger  to  ride  on  the  front  plat- 
form of  a  street  car,  if  no  notice  is  posted  up  forbidding  it,  and  the 
carrier  permits  it.  (Nolan  v.  Brooklyn  City  &  N.  R.  R.  Co.,  87 
N.  Y.  63.) 

1236.  A  person  on  the  platform  of  a  street  car  is  not  bound  to  be 
on  the  lookout  for  collisions  with  other  vehicles.  (Connolly  v.  Knick- 
erbocker Ice  Co.,  114  N.  Y.  104.) 

1237.  The  provision  of  the  Railroad  Law,  freeing  railroad  com- 
panies from  liability  for  injuries  to  passengers  while  riding  on  plat- 
forms of  cars  when  the  proper  notice  is  posted  and  proper  accommo- 
dations are  furnished  inside,  does  not  apply  to  street  cars,  even 
though  owned  by  a  company  organized  under  that  law.  (Vail  v. 
Broadway  R.  R.  Co.,  147  N.  Y.  377.) 

1238.  A  duly  posted  prohibition  of  passengers  riding  on  plat- 
forms may  be  nullified  by  a  regulation  of  the  company  prohibiting 
smoking  except  on  a  platform.  (Vail  v.  Broadway  R.  R.  Co.,  147 
N.  Y.  377.) 

APPELLATE  DIVISION. 


8  Wood  V.  Brooklyn,  etc.,  Co.  5  492 

Caspers  v.  Dry  D.,  etc.,  Co. .  22  156 

Still  V.  Nassau  El.,  etc.,  Co. .  32  276 

Brainard  v.  Nassau,  etc,  Co.  44  013 


Henderson  v.  Nassau,  etc...  46  280 

Lucas  v.  Met.  St.  Ry.  Co. . . .  56  406 

Cassio  V.  Brooklyn,  etc.,  Co.  59  617 
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1239.  A  passenger's  state  of  health  affords  him  no  excuse  for  a 
noncompliance  with  a  reasonable  regulation  of  the  carrier  which 
forbids  passengers  to  ride  on  platforms  of  cars.  (Montgomery  v. 
Buifalo  R.  R,  Co.,  165  N.  Y.  139.) 

Trains. 

1240.  A  railroad  company  can  claim  no  exemption,  under  section 
46  of  the  General  Railroad  Law,  as  to  passengers  riding  on  the  plat- 
form of  cars,  where  it  undertakes  to  carry  in  any  one  car  more  persons 
than  it  can  accommodate  with  seats,  and  who  have  no  opportunity 
before  the  train  is  under  way  to  find  seats  in  other  cars.  {Colegrove 
V.  N,  Y.  &  N.  H.  R.  R.  Co.,  20  N.  Y.  492.) 

1241.  The  statutory  notice  prohibiting  passengers  from  riding  on 
car  platforms,  does  not  apply  to  a  case  where  the  passenger  is  justifi- 
ably on  the  platform.  {Buel  v.  N.  Y.  Cent.  R.  R.  Co.,  31  N.  Y. 
314.) 

1242.  It  is  not  contributory  negligence  for  a  passenger  to  ride  on 
the  platform  when  the  company  fails  to  furnish  him  with  a  seat. 
(Willia  Y.  Long  Island  R.  R.  Co.,  34  N.  Y.  670.) 

1243.  It  is  not  necessarily  negligent  for  a  passenger  to  stand  on 
the  car  platform,  when  he  has  been  invited  by  a  railroad  company  to 
board  its  train,  and  on  doing  so  finds  no  seat  (Werle  v.  Long 
Island  R.  B.  Co.,  98  N.  Y.  650.) 

1244.  A  passenger  is  to  be  excused  from  the  charge  of  contributory 
negligence  in  riding  on  a  car  platform,  when  his  doing  so  is  in  pur- 
suance of  the  carrier's  invitation  given  in  spite  of  the  fact  that  the  car 
is  so  crowded  that  he  cannot  get  inside.  {Oraham  v.  Manhattan  Ry. 
Co.,  149  N.  Y.  336.) 

Seats.^ 

1245.  A  passenger  is  not  obliged  to  take  on  himself  the  decision 
of  the  question  whether  a  seat  is  improperly  occupied.  {WHlis  v. 
Long  Island  R.  R.  Co.,  34  N.  Y.  670.) 

1246.  A  passenger  is  not  bound  to  go  from  car  to  car  in  search  of  a 
.  seat  while  the  train  is  moving  so  fast  as  to  make  it  hazardous  to  do 

so.     {Id.) 

1247.  A  passenger  on  a  street  car  who,  without  necessity,  volun- 
tarily leaves  his  seat  and  puts  himself  in  a  position  outside  the  car,  in 
consequence  of  which  he  receives  an  injury,  is  chargeable  with  con- 
tributory negligence.  {Coleman  v.  Second  Ave.  R.  R.  Co.,  114  N.  Y. 
609.) 

1248.  A  passenger,  by  surrendering  a  seat  in  a  crowded  car  to  one 
less  able  than  himself  to  stand,  does  not  contribute  to  an  injury 
which  he  would  not  have  received  if  he  had  been  seated.  {Lehr  v. 
Steinway  &  H.  Pt.  R.  R.  Co.,  118  N.  Y.  556.) 

See  Trains,  supra. 

APPELLATE  DIVISION. 

4  McDonnell  v.  N.  Y.  C,  etc.    35    147 
app.  dis.  159  N.  Y.  524. 
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Preparing  to  get  off. 

1249.  It  is  not  negligent  for  a  passenger  to  attempt  to  leave  a 
ear  in  order  to  escape  an  impending  collision.  (Buel  v.  N.  Y.  Cent. 
R.  R.  Co.,  31  N.  Y.  314.) 

1250.  It  is  not  negligent  for  a  passenger,  when  a  train  is  nearing  a 
depot,  to  arise  from  his  seat  before  it  stops,  so  as  to  prepare  for 
leaving  it.     (Wylde  v.  Northern  R.  R.  Co.,  53  N.  Y.  156.) 

1251.  A  passenger  is  not  bound  to  notify  the  conductor  of  his 
intention  to  get  off  a  train  at  a  station.  (McDonald  v.  Long  Island 
R.  R.  Co.,  116  N.  Y.  646.) 

1252.  It  is  not  negligent  for  a  passenger,  if  the  brakeman  neglects 
to  open  the  car  door  when  the  train  is  drawing  up  to  his  station,  to 
open  the  door  himself  and  stand  in  the  doorway,  ready  to  get  off. 
(Baker  v.  Manhattan  R.  R.  Co.,  118  N.  Y.  533.) 


Qetting  off.^ 


From  Boats. 


1253.  It  is  not  negligent  for  passengers  on  a  boat  to  rely  on  the 
signal  from  its  managers  that  they  may  land.  (Ferris  v.  Union 
Ferry  Co.,  36  N.  Y.  312.) 

From  Street  Cars. 

1254.  In  the  absence  of  notice  to  the  contrary,  it  is  not  negligent 
for  a  passenger  to  alight  from  the  front  platform  of  a  street  car 
which  has  fully  stopped.  (Mulhado  v.  Brooklyn  City  R.  R.  Co.,  30 
N.  Y.  370.) 

1255.  A  passenger's  notice  to  a  car  driver  to  stop  the  car  is,  if 
obeyed,  as  effectual  as  notice  to  the  conductor,  to  protect  him  while 
alighting.    (Id.) 

From  Trains. 

1256.  When  the  following  of  another  person's  direction  is  relied 
on  to  answer  the  charge  of  contributory  negligence,  it  must  be  shown 
that  the  injured  person  had  reason  to  suppose  that  such  other  person 
had  better  means  of  knowledge  as  to  whether  it  woidd  be  safe  to 
follow  such  direction.  (Filer  v.  N.  Y.  Cent.  R.  R.  Co.,  59  N.  Y. 
351,  68  id.  124.) 

1257.  A  passenger  alighting  from  a  moving  train  under  no  other 
impulse  than  the  desire  not  to  be  carried  past  his  station,  does  so  at 
his  own  risk.     (Burrows  v.  Erie  Railway  Co.,  63  N.  Y.  556.) 


APPELLATE  DIVISION. 
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1258.  A  passenger  using  due  diligence  to  get  off  a  train  at  a  station 
is  not  bound  to  observe  whether  the  conductor  sees  him.  (McDonald 
V.  Long  Island  R.  R.  Co.,  116  N.  Y.  546.) 

1259.  A  passenger^  alighting  from  a  train  at  a  station  is  not  bound 
to  keep  hold  of  the  car-rail  till  he  reaches  the  ground.     (Id.) 

1260.  A  passenger  who,  under  the  direction  of  its  conductor  is 
getting  off  a  slowly-moving  train  because  it  is  one  which  does  not 
stop  at  his  destination,  is  not  necessarily  guilty  of  negligence  in 
omitting  to  observe  a  train  coming  from  the  other  direction  from 
the  other  track  and  hid  from  his  view  until  he  gets  on  the  last  step 
from  which  he  is  thrown  by  a  jerk  of  his  own  train.  (Leipis  v. 
Pres.  Del.  &  Hud.  C.  Co.,  145  N.  Y.  508.) 

See  Meams  v.  Cent.  R.  R.  of  N.  J.,  163  N.  Y.  108. 

After  getting  off.^ 

1261.  It  is  negligent  for  a  passenger,  on  alighting  from  a  train  on 
the  side  of  the  opposite  track  to  omit  to  look  for  a  train  he  loiows 
is  due  about  that  time  on  that  track.  (Oonzales  v.  N.  Y.  dc  Harlem 
R.  R.  Co.,  38  N.  Y.  440;  see  S.  C,  2d  Appeal,  39  How.  Pr.  407.) 

1262.  A  passenger,  who  without  inducement  from  a  railroad  com- 
pany stands,  after  alighting,  on  the  track  behind  a  car,  does  so  at 
his  own  risk.    (Van  Schaick  v.  Hudson  Riv.  R.  R.  Co.,  43  N.  Y.  527.) 

1263.  If  a  railroad  company  fails  to  provide  a  convenient  passage 
through  snow  from  its  depot  to  the  highway,  a  passenger  may,  in  using 
the  track  as  a  convenient  path  of  exit,  presume  that  one  part  of  the 
track  is  as  safe  as  another,  and  as  much  for  the  use  of  passengers. 
(Hoffman  v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  75  N.  Y.  605.) 

1264.  A  passenger  who  alights  from  a  train  at  the  invitation  of  the 
company  is  not  bound  to  be  on  the  lookout  for  trains  coming  upon 
tracks  which  he  must  cross  to  get  away.  (Brassel  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  84  N.  Y.  241.) 

1265.  A  passenger  who  alights  from  a  train  at  the  invitation  of 
the  company  at  a  place  where  there  is  no  depot,  has  the  same  right  to 
be  protected  from  passing  trains  as  he  wotdd  have  at  a  depot.     (Id.) 

Begolations.'^ 

See  also  Riding  on  Platform,  supra;  Ejection  of  Pass.,  chap.  II, 
tit.  IV,  art  II. 

KiicellaneoaB  acti.^ 

Tendering  Fare. 

1266.  Five  dollars  is  an  unreasonable  sum  for  a  passenger  to  tender 
in  payment  of  a  five-cent  fare.  (Barker  v.  Cent.  Park,  etc.,  R.  R. 
Co.,  151  N.  Y.  237.) 

▲PPELIATE  DIVISION. 
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Moving  Round. 

1267.  It  is  not  negligence  in  a  passenger  on  a  crowded  ferryboat 
to  stand  on  the  stringer  which  separates  the  carriage  and  passenger 
ways.     {Hazman  v.  Hoh,  Land  &  Imp.  Co.,  50  N.  Y.  53.) 

1268.  It  is  not  negligent  in  a  passenger  on  a  ship  to  take  her 
children  back  to  their  cabin  shortly  after  a  fumigation,  if  directed  to 
do  so  by  the  steward  in  charge.     (Ryall  v.  Kennedy,  fi7  N.  Y.  379.) 

1269.  When  a  train  stops  at  a  station,  a  passenger,  going  beyond, 
may  alight  from  it  if  he  chooses,  and  cross  any  adjacent  track  in 
reliance  on  the  presumption  that  a  train  will  not  approach  on  it  at  a 
rapid  rate  of  speed.  (Parsons  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  113 
N.  Y.  355.) 

1270.  Riding  in  a  baggage  car  does  not  bar  a  passenger^s  recovery 
for  injuries  received  while  so  riding,  unless  it  contributed  to  them. 
(Webster  v.  Rome,  W.  &  Og.  R.  R.  Co.,  115  N.  Y.  112.) 

1271.  A  passenger,  who  on  a  moving  train  gropes  around  in  the 
clark  for  a  door  of  a  closet  and  by  mistake  opens  the  vestibule  door 
on  the  platform  and  falls  off  the  train,  is  negligent.  (Piper  v.  N, 
r.  Cent  &  H.  R.  R.  Co.,  156  N.  Y.  224.) 

Body  Partly  Outside. 

1272.  It  is  not  negligent  for  a  passenger  to  ride  on  a  part  of  the 
vehicle  where  there  is  more  danger  of  an  injury,  if  the  carrier  is  in  the 
habit  of  allowing  passengers  to  ride  there.  (Spooner  v.  Brooklyn 
City  R.  R.  Co.,  54  N.  Y.  230.) 

1272a.  Allowing  one^s  elbow  to  protrude  beyond  a  street-car  win- 
dow is  not,  as  to  one  who  erects  an  obstruction  in  a  street,  necessarily 
negligent.    (Francis  v.  New  York  Steam  Co.,  114  N.  Y.  380.) 

1273.  A  common  carrier  owes  no  duty  to  protect  a  passenger  from 
the  consequences  of  his  own  action  in  voluntarily  and  without 
necessity  swinging  his  body  beyond  the  side  of  its  vehicle.  (Cole* 
man  v.  Second  Ave.  R.  R.  Co.,  114  N.  Y.  609.) 

CR088.RB3FB3RB]fCB8. 

See  various  subdivisions  under  art.  II  of  tit.  IV,  of  chap.  II, 
Oarriers;  also  chap.  IV,  Ques.  of  Fact;  also  chap.  V,  Defenses. 

Article  III. —  Travelers  at  Railroad  Crossings. 
§  162.  Persons,  who  are  traveling  on  traveled  public  roads,  must 
bear  in  mind  that  they  cannot  travel  far  in  the  settled  portions  of 
the  State  without  coining  to  railroad  crossings,  and  that  they  should 
look  out  for  them. 

§  163.  The  amount  of  watch  for  railroad  crossings,  which  a  traveler 
should  keep  up,  depends  upon  the  locality  and  upon  his  knowledge  of 
the  existence  of  railroads  in  the  vicinity. 
12 
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§  164.  A  traveler^  upon  approaching  a  crossings  although  not  bound 
in  all  cajses  to  stop,  whether  walking  or  driving,  must  take  reasonable 
precautions  to  ascertain  whether  a  train  is  approaching. 

§  165.  The  traveler  must  cross  in  a  straight  line  without  stopping 
or  going  along  the  track. 

§  166.  When' a  train  is  approaching  a  crossing,  and  the  traveler  on 
the  highway  sees  it,  or  would  see  it  if  he  took  reasonable  precautions 
to  do  so,  and  yet  proceeds,  he  takes  the  risk  of  getting  over  safely. 

§  167.  Where  there  is  a  maze  of  railroad  tracks,  and  there  is 
neither  tunnel  under  nor  bridge  over  them,  and  the  traveler  is  put 
to  the  alternative,  either  to  risk  crossing  or  else  to  go  a  long  distance 
out  of  his  way,  he  may  proceed  without  being  amenable  to  the  charge 
of  negligence  if,  as  he  reaches  each  track,  he  uses  due  care  before 
going  upon  it. 

§  168.  Where  a  railroad  company  has  erected  gates'  at  a  crossing, 
or  stationed  a  flagman,  or  adopted  any  other  method  of  warning 
persons  of  approaching  trains,  the  traveler  may  relax  his  vigilance  in 
looking  out  for  trains. 

§  169.  While  the  traveler  may  assume,  when  a  gate  is  raised,  or  a 
flagman  signals  him  to  come  on,  or  in  case  any  other  method  of 
warning  adopted  by  the  railroad  company  fails  to  give  notice  of  trains, 
that  it  is  safe  to  cross,  yet  he  may  not  so  far  rely  upon  that  assumption 
as  to  pay  no  heed  to  an  approaching  train,  or  give  no  thought  to  look 
for  one. 

§  170.  No  act  of  a  railroad  company,  unless  it  prevents  the 
traveler  from  using  his  senses  to  discover  danger,  or  lures  him  into 
a  fancied  security,  will  excuse  his  neglect  to  look  out  for  himself. 

Collected  from  the  Following  Statutes  and  Deoiaiona,  Grouped  Under  these 

Beadinga: 
Statutes,  1274.  '     Driven  by  another,  1303. 

Crossing  in  sight  of  trains,  1275.  Several  tracks,  1305. 

Looking,  or  failing  to  look,  1281.  Walking  along  tracks,  1309. 

Failure  to  keep  looking,  1290.  Company's  acts  as  excuse,  1311. 

When  driving,  1293.  Miscellaneous  acts,  1319. 

Statutes. 

1274.  Persons  must  not  walk  along  tracks.  (The  Railroad  Law, 
§  53,  died  in  preceding  article.) 
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Crossing  in  sight  of  train.^ 

1275.  An  error  in  judging  that  one  has  time  to  rescue  one's  prop- 
erty from  a  railroad  track  in  front  of  a  slowly-moving  locomotive  is 
not  necessarily  negligent.  (Bemhard  v.  Bens,  &  Bar.  B.  B,  Co.,  1 
Abb.  C.  A.  D.  131.) 

1276.  If  a  person  at  a  railroad  crossing  sees  a  train  approaching 
and  notwithstanding  goes  upon  the  track,  he  is  chargeable  with 
negligence.    (Madden  v.  N.  Y.  Cent  &  H.  B.  B.  Co.,  47  N.  Y.  665.) 

1277.  A  train  approaching  a  crossing  so  slowly  that  its  motion  is 
imperceptible  is  to  be  considered  as  stationary  for  the  purpose  of 
determining  whether  a  person  is  negligent  in  crossing  ahead  of  it. 
(Maginnis  v.  N.  Y.  Cent.  &  End.  B.  B.  B.  Co.,  52  N.  Y.  215.) 

1278.  A  person,  who  ventures  across  a  track  in  front  of  an  approach- 
ing locomotive,  even  though  it  is  far  enough  off  to  give  him  time  to 
cross,  takes  the  risk  of  any  detention  on  the  way.  (Pakalinshy  v. 
N.  Y.  C.  &  E.  B.  B.  B.  Co.,  82  N.  Y.  424.) 

1279.  A  driver  of  a  wagon,  who,  on  approaching  a  railroad  crossing 
and  seeing  a  train  bearing  down  on  it,  whips  up  his  horse  in  an  attempt 
to  get  over  ahead  of  the  train,  takes  the  risk  of  failure.  {Connelly  v. 
N.  Y.  Cent.  &  E.  B.  B.  B.  Co.,  88  N.  Y.  346.) 

1280.  The  general  rule  applied,  to  cross  a  track  in  plain  sight  of 
an  approaching  train  is  negligent.  (Mehegan  v.  N.  Y.  C.  &  E.  B. 
B.  B.  Co.,  125  N.  Y.  768.) 

Looking,  or  failing  to  look.^ 

1281.  Failure  to  look  up  and  down  a  railroad  track  before  crossing 
is  negligence.     (Steves  v.  Oswego  &  Syracuse  B.  B.,  18  N.  Y.  422.) 

1282.  If  a  person  by  looking  can  avoid  an  injury,  his  omission  to 
look  is  negligence.    (Orippen  v.  N.  Y.,  Cent  B.  B.  Co.,  40  N".  Y.  24.) 

1283.  The  need  of  protecting  one's  face  against  a  storm  is  no  ex- 
cuse for  crossing  a  railroad  track  without  looking  up  and  down  it. 
(Nicholson  v.  Erie  Bailway  Co.,  41  N.  Y.  525.) 

1284.  It  is  negligence  for  a  person  to  cross  a  railroad  track  without 
looking  along  it.  (Oorton  v.  Erie  Bailway  Co.,  45  N.  Y.  660; 
Levy  V.  Great  Western  B.  B.  Co.,  48  N.  Y.  675.) 

1285.  A  person  who,  with  nothing  to  distract  his  attention,  steps  on 
a  railroad  track  in  front  of  an  approaching  train,  which  can  be  seen, 
takes  the  risk.  (Mitchell  v.  N.  Y.  Qent  &  E.  B.  B.  B.  Co.,  64  N.  Y. 
655.) 

1286.  Eule  reiterated.  (Cordell  v.  N.  Y.  C.  &  E.  B.  B.  B.  Co.,  75 
N.  Y.  330;  Day  v.  Flushing,  N.  S.  &  C.  B.  B.  Co.,  75  id.  610.) 
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1287.  A  traveler  approaching  a  railroad  crossing  is  not  bound  to  do 
more  than  make  all  reasonable  effort  to  see  a  train  that  a  prudent  man 
would  make  in  like  circumstances.  (Shaw  v.  Jewett  as  Rec'r,  86 
N.  Y.  616.) 

1288.  The  failure  of  a  person  at  a  crossing  to  look  or  listen  for  an 
approaching  train  is  only  to  be  deemed  negligent,  when,  if  he  had 
looked  or  listened,  he  would  have  seen  or  heard  the  train.  (Smedis 
V.  Brooklyn  &  Rock.  B.  R.  R.  Co,,  88  N.  Y.  13.) 

1289.  If  a  person  in  crossing  tracks  of  a  railroad  company  over  a 
street  inclines  his  way  so  as  to  cross  the  street  also,  he  must  be  as 
vigilant  in  looking  out  for  vehicles  as  at  any  other  part  of  the  high- 
way.   {Scaggs  v.  Pres.,  etc.,  Del.  &  Hud.  C.  Co.,  145  N.  Y.  201.) 

Failure  to  keep  looking.^ 

1290.  It  is  not  negligent  for  a  person  to  drive  upon  a  railroad  cross- 
ing without  at  the  moment  looking  for  a  train,  when  thirty  feet  back 
he  had  looked,  and  the  gateman  by  raising  the  gate  after  a  train  had 
passed,  gives  him  an  assurance  of  safety.  (Olushing  v.  Sharp  as 
Rec'r,  96  X.  Y.  676.) 

1291.  A  person,  who,  on  approaching  a  railroad  crossing  has  looked 
both  ways,  and  whose  attention  at  the  last  moment  is  diverted,  is  not 
guilty  of  negligence,  if  at  the  moment  of  crossing  he  fails  to  look 
again.     {Thompson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  110  N.  Y.  636.) 

1292.  The  mere  failure  of  a  person  who,  on  reaching  a  crossing, 
had  looked  both  ways  and  waited  for  an  engine  on  one  track  to  pass 
by,  to  show  aflBrmatively  that  he  kept  on  looking  both  ways  all  the  time 
he  was  crossing,  does  not  require  a  ruling  that  he  was  as  matter  of 
law  negligent.  (Zwack  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  160 
N.  Y.  362.) 

When  driving.^ 

1293.  It  is  contributory  negligence  to  stop  a  wagon  on  a  railroad 
track.  (Brooks  v.  Buffalo  &  Niagara  Falls  R.  R.  Co.,  1  Abb.  Ct 
App.  Dec.  211.) 

1294.  It  is  negligent  to  approach  a  railroad  track  rapidly  without 
looking  for  a  train,  and  without  stopping.  (Wilds  v.  Hudson  River 
R.  R.  Co.,  24  N.  Y.  430,  29  id.  315.) 

1295.  Approaching  a  railroad  crossing  at  such  speed  as  to  be  imable 
to  stop  or  turn  one's  horses  aside,  before  actually  going  on  the  track, 
is  negligence.  (Salter  v.  Utica  &  Black  Riv.  R.  R.  Co.,  75  N.  Y. 
273.) 
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1296.  It  is  not  necessarily  negligent  for  a  traveler  driving  on  a 
highway  to  omit  to  stop  on  approaching  a  railroad  crossing.  (KeU 
logg  V.  iV.  r.  C,  &  H.  R.  R,  R.  Co,,  79  N.  Y.  72.) 

1297.  It  is  not  necessarily  negilgent  to  approach  a  railroad  crossing 
in  a  heavily-loaded  sleigh  on  a  slow  trot  down  a  slight  grade  on  an  icy 
day.     (Salter  v.  Utica  &  Blade  Riv,  R,  R.  Co.,  88  N.  Y.  42.) 

1298.  It  is  negligent  in  a  traveler,  on  nearing  at  a  fast  gait,  in  a 
snow  storm,  a  railroad  crossing  where  he  knows  trains  frequently  pass, 
to  approach  and  drive  over  it  without  slackening  his  pace.  {Powell 
V.  N.  Y.  C.  &  E.  B.  R.  R.  Co.,  109  N.  Y.  613.) 

1299.  The  facts  that  it  is  Sunday,  and  trains  seldom  run,  and  that 
one's  horse  is  young  and  will  not  stand,  and  that  a  wagon  cannot 
easily  be  turned  at  a  particular  spot,  do  not  excuse  a  traveler  for 
bearing  down  on  a  crossing  with  unslackened  speed  and  without 
looking.     (Cullen  v.  Del.  &  Hud.  Can.  Co.,  113  N.  Y.  667.) 

1300.  The  rule  that  persons  must  not  approach  crossings  on  a  trot 
applied.     {Nash  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  125  N.  Y.  715.) 

1301.  A  person  approaching  a  railroad  crossing  in  a  vehicle  is  not 
as  a  matter  of  law  required  to  stop  before  attempting  to  cross. 
{Judson  V.  Cent.  Vt.  R.  R.  Co.,  158  N.  Y.  597;  Lewis  v.  Long 
Island  R.  R.  Co.,  162  id.  52.) 

1302.  The  rule  that,  when  a  person  is  placed  in  peril  through  the 
negligence  of  another,  he  is  not  necessarily  to  be  charged  with  negli- 
gence if  he  does  not  take  the  safest  way  to  extricate  himself,  does  not 
apply  to  the  case  of  a  driver  of  a  vehicle,  who,  on  slowly  approaching 
a  railway  crossing  with  a  quiet  horse  and  discovering,  when  six  feet 
oflf,  a  fast-running  train  200  feet  off,  whips  up  his  horse  to  cross  in- 
stead of  stopping  him  or  jumping  out.  {Oetman  v.  Del.,  Lack.  & 
W.  R.  R.  Co.,  162  N.  Y.  21.) 

Sriyen  by  another.^   (And  see  Imputed  Negligence.) 

1303.  Where  a  person  with  knowledge  of  the  proximity  of  various 
railroads,  allows  his  driver  to  drive  rapidly  in  a  covered  vehicle,  with- 
out taking  any  precautions  or  thought  as  to  railroad  crossings,  he  is 
negligent.    {McCall  v.  N.  Y.  Cent.  R.  R.  Co.,  64  N.  Y.  642.) 

1304.  When  a  person  riding  in  a  vehicle  has  equal  opportunity  with 
its  driver  to  ascertain  and  avoid  expectable  dangers,  the  fact  that  he 
is  being  driven  does  not  excuse  his  failure  to  take  such  precautions 
as  are  open  to  him.  {BricJcell  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  120 
N.  Y.  290.) 

Several  tracks. 

1305.  When  a  man  is  crossing  several  tracks,  and  has  stopped  and 
listened  and  heard  no  sounds  of  an  approaching  train,  his  omission  on 

appellate  division. 
BZingrebe  v.  Union  Ry.  Co.     44    677  [Flanagan  v.  N.  Y.  C,  etc...     70    505 
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reaching  a  particular  track  to  look  for  a  train  on  it  is  not  necessarily 
negligent.     (Weber  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  67  N.  Y.  587.) 

1306.  It  is  no  excuse  for  a  person^s  failure  at  a  railroad  crossing  to 
look  for  a  train  approaching  on  a  track  near  to  him,  that  his  attention 
is  diverted  by  a  train  passing  on  a  track  beyond.  (Woodard  v.  N. 
Y.,  Lake  Erie  &  West  B.  B.  Co.,  106  N.  Y.  369.) 

1307.  Peculiar  situations  of  fact  need  special  rules  of  law.  (Blaiser 
V.  N.  Y.,  Lake  Erie  &  W.  B.  B.  Co.,  110  N.  Y.  638.) 

1308.  When  a  person  approaches  a  railroad  crossing,  the  existence 
of  an  intervening  ditch  and  the  fact  that  a  train  is  passing  on  a  further 
track,  constitute  no  excuse  for  a  failure  to  look  for  a  train  on  the 
Bearer  track.  (Bodrian  v.  N.  Y.,  New  Hav.  &  H.  B.  B.  Co.,  125 
if.  Y.  526.) 

Walking  along  tracks.^ 

1309.  A  person  walking  along  a  railroad  track  at  a  street  crossing 
has  no  right  to  assume  from  the  absence  of  the  signals  required  at 
crossings  that  a  train  is  not  coming  up  behind  him.  (Wilcox  v. 
Borne,  Water.  &  Og.  B.  B.  Co.,  39  N.  Y.  358.) 

1310.  It  is  negligent  to  walk  on  a  railroad  track  without  looking 
for  trains.  (Earty  v.  Cent.  B.  B.  Co.  of  New  Jersey,  42  N.  Y.  468. 
See  also  Scott  v.  Penn.  B.  B.  Co.,  130  id.  679.     Not  crossing  cases.) 

Company'g  aoti  ag  excuse.'^ 

1311.  Where  a  railroad  company  has  itself  obstructed  the  sight  of 
its  track  at  a  crossing,  it  is  not  negligence  for  a  traveler  to  drive  up  to 
the  track  slowly  without  stopping.  (Mackay  v.  N.  Y.  Cent.  B.  B. 
Co.,  35  N.  Y.  75.) 

1312.  The  failure  of  a  railroad  company  to  sound  the  statutory  sig- 
nals on  its  train  when  approaching  a  crossing,  does  not  excuse  the  fail- 
ure of  the  traveler  about  to  cross,  from  looking  and  listening  for 
trains.     (Havens  v.  Erie  Bailway  Co.,  41  N.  Y.  296.) 

1313.  Omission  to  give  the  statutory  signals  on  a  railroad  train 
when  approaching  a  crossing  does  not  excuse  a  person  from  exercising 
ordinary  prudence  in  approaching  the  crossing.  (Baxter  v.  Troy  <& 
Boston  B.  B.  Co.,  41  N.  Y.  m^'.Pakalinsky  v.  N.  Y.  C.  &  H.  B.  B.  B. 
Co.,  82  N.  Y.  424.) 

1314.  If  a  railroad  company  does  station  a  flagman  at  a  crossing, 
travelers  have  the  right  to  assume  that  they  may  safely  cross,  when 
he  fails  to  warn  them  not  to  cross.  (Kissinger  v.  N.  Y.  &  H.  B.  B. 
Co.,  56  N.  Y.  538.) 
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1315.  The  absence  of  a  flagman  at  a  railroad  crossing  where  one  is 
usually  stationed  is  not  to  be  taken  by  a  traveler  as  an  assurance  that 
no  train  is  approaching.  {McOrath  v.  N.  Y.  C,  &  H.  R,  R.  R,  Co.,  69 
N.  Y.  468.) 

1316.  A  person  is  not  relieved  from  the  necessity  of  a  vigilant  use 
of  his  own  senses  to  secure  his  own  safety  at  a  railroad  crossing  be- 
cause he  assumes  that  a  railroad  employee,  who  happens  to  be  sta- 
tioned there  at  the  moment,  is  there  to  give  warning  to  travelers,  such 
employee  being  really  a  brakeman  and  being  there  to  couple,  on  sig- 
nal, a  train  which  has  been  parted  to  let  travelers  through.  (Young 
V.  N.  Y.,  Lake  Ene  &  W.  R.  R.  Co.,  107  N.  Y.  500.) 

1317.  When  gates  at  a  railroad  crossing,  erected  under  the  Eailroad 
Law,  are  open,  it  is  so  far  an  assurance  to  the  traveler  that  no  trains 
are  approaching  as  to  lessen  the  necessity  of  vigilance  on  his  part  to 
discover  for  himself  an  approaching  train.  (Palmer  v.  N.  Y.  C.  <6 
H.  R.  R.  R.  Co.,  112  N.  Y.  234.) 

1318.  A  person,  on  reaching  a  railroad  crossing  at  night  and  seeing 
and  hearing  approaching  an  engine,  which  is  then  300  feet  off  and 
apparently  engaged  in  switching  cars,  is  not  bound  to  anticipate  dan- 
ger from  unlighted  flat  cars  which  are  being  pushed  toward  him  by 
the  engine,  and  whose  noise  is  drowned  by  ite  puflfings.  (Canning  v. 
Buffalo  R.  &  P.  R.  R.  Co.,  168  N.  Y.  555.) 

lOsoellaneoas.^ 

1319.  It  is  not  negligence  for  a  person  approaching  a  railroad  cross- 
ing to  fail  to  anticipate  that  a  train  which  has  just  passed  may  be  fol- 
lowed by  detached  cars.  (Brown  v.  N.  Y.  Cent.  R.  R.  Co.,  32  N.  Y, 
597.) 

1320.  The  fact  that  a  traveler  approaching  a  railroad  crossing  does 
not  select  the  best  spot  to  stop  and  look  for  a  train  is  not  conclusive 
against  him  on  the  question  of  his  negligence  in  crossing  the  track, 
(Renwich  v.  N.  Y.  Cent.  R.  R.  Co.,  36  N.  Y.  132.) 

1321.  The  fact  that  the  situation  at  a  railroad  crossing  is  such  that 
a  traveler  in  a  conveyance  cannot  see  or  hear  an  approaching  train 
unless  he  gets  out  and  goes  to  the  track,  does  not  make  it  incumbent 
upon  him  to  do  so.  (Davis  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  47  N.  Y. 
400.) 

1322.  It  is  not  negligent  for  a  traveler  to  cross  a  track  with  his  ears 
wrapped  up  to  protect  them  from  the  cold,  unless  he  would  thereby  be 
prevented  from  hearing  an  approaching  train.  (Salter  v.  Utica  & 
Bl.  Riv.  R.  R.  Co.,  59  N.  Y.  631.) 
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1323.  Wrapping  reins  around  one's  body  is  not  contributory  negli- 
gence^ if  its  only  effect  is  to  prevent  escape  from,  and  not  to  cause,  an 
accident.     (Id.) 

1324.  An  omission  to  notice  a  train  backing  toward  a  crossing  is  not 
negligent  under  these  circumstances,  where  it  and  another  train  have 
come  up  from  the  opposite  direction  on  another  track,  it  has  passed 
the  crossing,  and  while  the  following  train  is  still  approaching  the 
crossing  giving  signals,  it  switches  on  to  the  other  track  and  backa 
without  any  other  warning  than  a  ringing  of  the  bell  on  the  engine 
at  its  other  end.  (Barry  v.  N,  Y.  C,  &  H.  R.  R.  R.  Co.,  92  N.  Y. 
289.) 

1325.  It  is  not  negligent  for  a  boy  to  fail  to  notice  that  a  train^ 
which  has  passed  a  crossing  in  front  of  him,  has  switched  en  to  the 
other  track,  and  is  backing  down  on  the  crossing  without  any  warn-^ 
ing  other  than  by  the  bell  on  the  engine  at  the  other  end,  when  his 
attention  is  held  by  another  train  which  was  following  the  first  on  the 
first  track.     (Id.) 

1326.  It  is  negligent  for  a  man  to  travel  when  so  far  under  the 
influence  of  liquor  that  his  power  to  perceive  danger  is  dulled.  (ToU 
man  v.  Syr.,  Ring.  &  N.  Y.  R.  R.  Co.,  98  N.  Y.  198.) 

1327.  It  is  not  negligent  for  a  traveler  to  attempt  to  cross  an  unsafe 
temporary  railroad  crossing,  which  appears  to  be  safe  on  the  side  he 
approaches,  and  which  the  workmen  building  it  aid  him  to  cross. 
(Rembe  v.  N.  Y.,  Ont.  &  West.  R.  R.  Co.,  102  N.  Y.  721.) 

1328.  To  cross  a  railroad  track  in  a  cloud  of  smoke  is  negligence. 
(Heaney  v.  L.  I.  R.  R.  Co.,  112  N.  Y.  122.) 

1329.  Extraordinary  care  is  not  required  of  travelers  at  crossings. 
(Lewis  V.  Long  Island  R.  R.  Co.,  162  N.  Y.  52.) 

1330.  A  person  crossing  several  railroad  tracks  is  not  bound  to 
anticipate  that,  in  the  event  of  his  being  hemmed  in  between  two 
trains,  there  may  be  something  projecting  from  one  of  them,  which, 
may  strike  him  as  it  passes.  (St.  John  v.  N.  Y,  Cent.  &  H.  R.  R.  R. 
Co.,  165  N.  Y.  241.) 

CROS8-RB3FB3IUD]fCB8. 

See  subdivisions  under  art.  Ill,  of  tit.  IV,  of  chap.  IT,  Occupants  of 
Highways;  also  chap.  IV,  Ques.  of  Fact;  also  chap.  V,  Defenses. 

Article  IV. —  Travelers  on  Highways. 
§  171.  Persons,  who  pass  along  the  highway,  have  the  right  to 
assume  that  it  is  in  a  fit  condition  to  allow  them  to  do  so  with  safety. 

§  172.  A  traveler  on  the  highway  may  not  act  upon  an  assumption 
that  it  is  safe,  if  he  knows,  or  is  fairly  warned  by  its  condition,  or  in 
any  other  way,  that  it  is  not  safe. 

§  178.  Persons  driving  in  vehicles,  must,  on  meeting  a  vehicle 
other  than  a  street  car,  turn  to  the  right. 
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§  174.  A  foot  passenger,  when  walking  in  a  street,  must  use  greater 
care  to  avoid  danger  than  when  on  the  sidewalk. 

Collected  from  the  FoUotoing  Statutes  and  DecieianSf  Grouped  Under  theee 

Headings: 

Statutes,  1331.  Over  bridges,  1367. 

On  water,  1333.  Driving,  1362. 

Sidewalks,  1334.  Riding,  1370a. 

In  streets  or  roads,  1344.  Skating,  1371. 

In  alleys,  1366.  Notice  of  danger,  1372. 

Statutes. 

1331.  Law  of  the  Eoad.     (See  art  III,  of  tit  IV,  of  chap.  II.) 

1332.  Law  of  the  Sea.  (See  Id.;  also  art  VI,  of  this  title,  Miscell. 
Plffs.) 

On  water. 

1333.  Where  two  vessels  are  approaching  head  and  head,  the  omis- 
sion of  one  of  them  to  slow  down  as  required  by  the  rules  of  navi- 
gation, after  giving  one  blast  of  its  whistle  and  receiving  no  answer,  is 
negligence  which  contributes  to  any  residting  collision.  {N.  Y.  Har- 
lor  Tow  Boat  Co.  v.  Lake  Erie  &  W.  R.  R.  Co.,  148  N.  Y.  674.) 

On  sidewalks.^ 

1334.  It  is  not  negligent  for  a  passer-by  to  walk  over  boards  bridg- 
ing an  excavation  on  a  sidewalk.  {Creed  v.  Hartmann,  29  N.  Y. 
69L) 

1336.  It  is  not  negligent  for  a  person  to  walk  carefully  on  ice  on  a 
sidewalk.     (Evans  v.  City  of  Vtica,  69  N.  Y.  166.) 

1336.  A  passer-by  is  not  bound  to  keep  in  mind  a  defect  in  a  high- 
way which  he  may  notice  in  passing.     (Weed  v.  Village  of  Bailston  ' 
Spa,  76  N.  Y.  329.) 

1337.  A  person  in  walking  along  a  sidewalk  is  not  bound  to  take 
especial  care  as  to  coal-holes.     {Clifford  v.  Dam,  81  N.  Y.  62.) 

1338.  A  person  is  not  bound  to  be  on  guard  against  dangerous 
places  in  a  sidewalk.     {McOuire  v.  Spence,  91  IT.  Y.  303.) 

1339.  If  a  person  running  along  a  sidewalk  is  so  full  of  the  object 
of  his  run  as  to  forget  the  existence  of  an  obstruction  he  knows  of, 
he  takes  the  risk  of  injury  from  it.  {Dubois  v.  City  of  Kingston,  102 
N.  Y.  219.) 
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1340.  It  is  not  negligent  for  a  person,  using  care,  to  pass  at  night 
along  a  sidewalk  covered  with  water.  (Bly  v.  Village  of  Whitehall, 
120  N.  Y.  606.) 

1341.  In  an  action  to  recover  damages  resulting  from  slipping  on 
ice  on  a  sidewalk,  plaintiff  must  give  some  evidence  of  care  in  passing 
over  it.     (Weston  v.  City  of  Troy,  139  N.  Y.  281.) 

1342.  The  failure  to  notice  an  obstruction  on  a  sidewalk  is^  in  the 
absence  of  any  satisfactory  explanation  for  such  failure,  contributory 
negligence.     (Whalen  v.  Citizens'  Gaslight  Co.,  151  N.  Y.  70.) 

1343.  If  a  person  walking  along  a  sidewalk  sees  an  obstruction, 
which  does  not  extend  its  whole  width  and  which  can  be  avoided  in 
passing  over  an  obstructed  part  of  the  sidewalk,  and  chooses  to  pro- 
ceed over  the  obstruction  he  takes  the  risk  of  ensuing  injury. 
(Id.) 

In  streets  or  roads.^ 

1344.  The  failure  to  look  for  an  approaching  car  is  not  contributory 
negligence,  when  a  person  has  ample  time  to  cross  in  front  of  it,  but 
for  an  unexpectable  accident.  (Mentz  v.  Second  Ave.  B.  B.  Co.,  3 
Abb.  C.  A.  D.  274.) 

1345.  In  crossing  a  track  a  person  is  not  bound  to  anticipate  his 
stumbling  upon  it.     (Id.) 

1346.  A  foot-passenger  going  over  the  crosswalk  of  a  street  is  bound 
to  look  out  for  vehicles  in  either  direction.  (Barker  v.  Savage,  45 
N.  Y.  191.) 

1347.  It  is  negligent  for  a  person  to  attempt  to  cross  a  street  ahead 
of  two  vehicles  moving  at  different  rates  of  speed,  upon  nice  calcula- 
tions of  chances.     (Belton  v.  Baxter,  54  N.  Y.  245.) 

1348.  If  a  person  has  time  to  cross  a  street-car  track  ahead  of  a  car, 
the  fact  that  there  is  a  vehicle  being  driven  on  the  track  behind  the 
car,  does  not  necessarily  render  him  negligent  in  crossing  ahead  of 
the  car.     (Id.,  58  N.  Y.  411.) 

1349.  It  is  not  negligent  for  a  person  crossing  a  wide  street  to  stop 
on  the  crosswalk  to  let  a  vehicle  go  by.  (Sheehan  v.  Edgar,  58  N.  Y. 
631.) 
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1350.  Foot-passengers  are  not  bound  to  cross  a  street  on  the  cross- 
walk.    {Bru88o  V.  City  of  Buffalo,  90  N*.  Y.  679.) 

1351.  Foot-passengers  when  crossing  streets  are  not  bound  to  go 
over  crosswalks,  but  may  cross  where  they  please.  (Moebus  v.  Herri- 
mann,  108  N.  Y.  349.) 

1352.  A  person  crossing  a  street  is  not  held  to  the  same  duty  as 
matter  of  law  to  look  both  ways  as  when  crossing  a  track.     (Id,) 

1353.  Where  a  hole  in  a  highway  is  not  obvious,  and  a  passer-by  at 
night,  who  does  not  see  it  or  know  of  it,  falls  into  it,  the  presumption 
may  be  made  that  he  was  proceeding  carefully.  (Chisholm  v.  The 
State,  141  N.  Y.  246.) 

1354.  The  duty  of  persons  crossing  streets  to  look  in  both  direc- 
tions, and  not  rush  across  behind  one  car  without  looking  to  see  if 
another  is  coming  from  the  other  direction,  is  not  excused  by  the 
fact  that  by  a  recent  change  of  motive  power,  the  cars  are  being  pro- 
pelled at  a  greater  rate  of  speed  than  before.  {Thompson  v.  Buffalo 
By.  Co.,  145  N.  Y.  196.) 

1355.  At  a  railroad  crossing,  in  crossing  the  street  and  railroad 
diagonally,  one  must  look  for  vehicles  as  well  as  trains.  {Scaggs  v. 
Pres.,  etc.,  Del.  &  Hud.  C.  Co.,  145  N.  Y.  201.) 

Jn  alleys. 

1356.  Freedom  from  contributory  negligence  is  not  shown,  when  a 
plaintiff  simply  shows  that  a  deceased  person  knowing  the  locality,  fell 
at  night  into  an  area  bordering  on  an  alley,  the  alley  not  being  a 
thoroughfare,  and  the  area  being  bounded  at  its  ends  by  high  walls, 
and  on  its  sides  along  the  alley  by  a  wall  seven  inches  high  and  two 
feet  wide.     {Bond  v.  Smith,  113  N.  Y.  378.) 

Over  bridges.^ 

1357.  It  is  not  necessarily  negligent  for  a  foot-passenger  in  crossing 
a  bridge  to  walk  on  an  unguarded  side  rather  than  on  a  foot-way 
obstructed  by  snow.     {Morrell  v.  Peck,  88  N".  Y.  398.) 

1358.  It  is  negligent  for  a  person  in  a  strange  place  on  a  dark  night 
to  attempt  to  retrace  his  way  over  a  bridge,  without  the  light  and 
guide  wMch  he  had  on  going  over  it  the  first  time  and  which  are  still 
at  his  disposal.     {Cummins  v.  City  of  Syracuse,  100  N.  Y.  637.) 

1359.  It  is  negligent  for  a  person  who  knows  that  a  State  bridge  was 
not  built  for  public  use  and  any  crossing  of  it  by  the  public  is  on 
suflferance,  to  assume  that  it  is  in  fit  condition  for  safe  passage  at  night. 
{Splittorf  V.  The  State,  108  N.  Y.  205.) 

1360.  A  foot-bridge  built  along  a  highway-bridge,  and  not  present- 
ing the  appearance  of  a  mere  foot-bridge,  is  not  a  sidewalk  within 
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the  meaning  of  section  652  of  the  Penal  Code  or  of  an  ordinance  pro- 
hibiting driving  upon  a  sidewalk.  (Fisher  v.  Vill  of  Cambridge,  133 
N.  Y.  527.) 

1361.  A  person,  who  on  approaching  a  bridge  at  night  and  finding 
barriers  to  his  entrance  of  a  kind  to  show  that  they  are  there  to  pre- 
vent passage  day  or  night  persists  in  forcing  his  way  through  the 
barriers,  takes  the  risk  of  his  passage  over  the  bridge.  (Kane  v. 
City  of  Yonkers,  169  N*.  Y.  392.) 

Driving.* 

1362.  It  is  negligent  to  drive  unnecessarily  over  an  obstruction  in 
a  street.    (Griffin  v.  The  Mayor,  9  N".  Y.  456.) 

1363.  A  traveler  while  seeking  to  avoid  an  accident  from  a  known 
cause  is  not  held  to  as  high  a  degree  of  watchfulness  as  usual  for 
unknown  defects  in  the  highway.  ( Oillespie  v.  City  of  Newhurgh,  54 
N.  Y.  468.) 

1364.  Vehicles  may  be  driven  along  the  street-car  tracks  if  due 
regard  is  paid  to  the  paramount  right  of  way  belonging  to  the  car. 
{Adolph  V.  Cent.  Park,  N.  &  E,  R,  B.  Go,,  65  N.  Y.  554.) 

1365.  A  person  driving  in  a  street-car  track,  is  not  bound  to  be  so 
solicitous  of  keeping  out  of  the  way  of  cars  coming  up  behind  him, 
that  he  cannot  give  due  heed  to  the  road  in  front  of  him  and  at  his 
side.     (Id.,  76  N.  Y.  530.) 

1366.  Knowledge  that  a  street  is  unsafe  for  travel  does  not  neces- 
sarily make  one  negligent  in  driving  through  it,  if  care  is  observed  in 
so  doing.  (Wooley  v.  Grand  St.  &  Newtown  R.  R.  Co.,  83  N".  Y. 
121.) 

1367.  A  traveler  is  not  bound  to  bear  in  mind  every  unsafe  place 
in  a  highway  so  as  to  be  sure  to  avoid  it.     (Id.) 

1368.  The  rule  as  to  the  care  which  a  traveler  on  the  highway  must 
observe  is  no  greater  than  this,  that  he  must  observe  it  as  he  goes  along 
with  ordinary  prudence  such  as  ordinarily  prudent  persons  would  use 
under  the  same  circumstances.  (MinicJc  v.  City  of  Troy,  83  N*.  Y. 
514.) 

1369.  It  is  negligent  for  a  person  to  drive  along  the  track  of  a  street 
railroad  when  a  dummy  engine  is  expected  on  it.  (Donnelly  v. 
Brooklyn  City  R.  R.  Co.,  109  N.  Y.  16.) 
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1370.  As  to  amount  of  care  in  passing  anything.  (Schmidt  v. 
Steinway  &  Hunters  Pt  R,  R.  Co.,  132  N.  Y.  566.) 

Biding.^ 

See  Connelly  v.  Knickerbocker  Ice  Co.,  114  N".  Y.  104,  and  Francis 
V.  N.  Y.  Steam  Co.,  114  id.  380,  under  art.  II  of  this  title,  sub  nom. 
Eiding  on  Platforms,  and  Misoell.  Acts.) 

Skating. 

1371.  The  rule  that  a  traveler  on  a  land  highway  may  assume  as 
against  a  municipality  that  the  latter  has  kept  it  safe  does  not  apply 
to  a  skater  on  a  water  highway  as  against  a  person  having  a  right  to 
cut  ice.     (Sickles  v.  N.  J.  Ice  Co.,  153  N.  Y.  83.) 

Notice  of  danger.^ 

1372.  A  passer-by  on  a  street,  who  stops  out  of  curiosity  to  observe 
something  going  on,  and  is  warned  of  danger,  cannot  be  said  as  matter 
of  law  to  be  free  from  negligence.  (Ochsenbein  v.  Shapley,  85  N.  Y. 
214.) 

1373.  Where  a  defendant  gives  evidence  to  show  that  a  danger  was 
not  obvious  to  its  agent  whose  duty  it  would  be  to  remove  it,  it  can 
not  claim  that  the  plaintiff  was  as  matter  of  law  guilty  of  negligence 
in  not  avoiding  it     (Embler  v.  Town  of  Walkill,  132  N.  Y.  222.) 

CROSS-RE2FE2RE2NCBS. 

See  art.  Ill  of  tit.  IV  of  chap.  II,  Highways;  also  chap.  IV, 
Ques.  of  Fact;  chap.  V,  Defenses. 

Aktiolb  V. —  Owners  and  Users  of  Real  Property. 
And  Herein  of  Licensees. 

§  175.  Owners  of  real  property  and  tenants  thereof  must  use  due 
care  to  avoid  injury  to  their  property. 

§176.  An  owner  is  not  bound  to  take  active  steps  to  protect  his 
property  from  fire  from  his  neighbor's  land. 

§  177.  It  is  not  necessarily  negligent  in  a  tenant  of  a  portion  of  a 
building  to  Continue  to  use  the  building  after  the  failure  of  the  land- 
lord to  do  his  duty  in  putting  it  in  a  safe  condition. 
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§  178.  Persons  coming  upon  real  property  by  invitation  or  per- 
mission are  only  held  to  such  a  degree  of  care  as  should  make  them 
watchful  against  known  or  expectable  danger. 

Collected  from  the  Following  Decisions,  Grouped  Under  these  Headings: 

Owners,  1374.  Tenants,  1382. 

Neighbors,  1380.  Persons  coming  on,  1387. 

Owners.* 

1374.  The  neglect  of  an  owner  to  notify  the  sheriff  of  an  attempt 
to  destroy  his  property,  does  not  prevent  a  recovery  imder  the  Riot 
Act  of  1855,  where  the  owner  is  taken  into  custody  at  the  time  he 
learns  of  the  attempt.  (Ely  v.  Board  of  Supervisors  of  Niagara 
Co.,  36  N.  Y.  297.) 

1375.  Negligence  of  a  house-owner  causing  a  leak  in  his  gas-pipe  is 
not  a  proximate  cause  of  an  explosion  caused  by  lighting  a  match 
during  an  investigation  as  to  the  whereabouts  of  the  leak.  {Lannen 
v.  Alb,  Gas  Light  Co,,  44  N.  Y.  459.) 

1376.  The  owner  of  the  land  under  a  street  has  the  right  to  ex- 
cavate the  soil  under  it  and  occupy  the  space  so  long  as  he  does  not 
interfere  with  the  public  right  of  way.  {McCarthy  v.  City  of  Syra- 
cuse, 46  N.  Y.  194.) 

1377.  Striking  a  light  in  a  cellar  in  which  gas  is  known  to  escape 
and  which  has  been  closed  several  days,  warrants  a  finding  of  negli- 
gence even  though  prior  visits  with  a  light  have  not  resulted  in  an 
explosion.     (Lanigan  v.  N.  Y.  Oas  Light  Co.,  71  N.  Y.  29.) 

1378.  As  to  closing  stable  over  night,  after  noticing  smell  of  gas. 
(Lee  V.  Troy  Cit,  Oas  Light  Co:,  98  N.  Y.  115.) 

1379.  A  railroad  company  is  not  bound  to  keep  a  watchman  at  a 
switch  where  freight  is  being  unloaded  for  building  operations  going 
on  near  by.  {N.  Y.,  Lake  Erie  &  W.  B.  B.  Co.  v.  Atlantic  Ref,  Co., 
129  N.  Y.  597.) 

Neighbors.^ 

1380.  An  owner  of  a  house  near  a  railroad  track  is  not  bound  to 
see  that  its  doors  are  kept  shut  so  as  to  keep  sparks  from  locomotives 
from  blowing  in.  (Fero  v.  Buffalo  &  State  Line  R.  R.  Co.,  22  N.  Y. 
209.) 

1381.  It  is  not  negligent  for  a  person  to  have  inflammable  material 
on  his  premises  near  a  railroad  track.  {Kalhfleisch  v.  Long  Island 
R.  R.  Co.,  102  N.  Y.  520.) 
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Tenants.^ 

1382.  Where  the  tenant  of  that  part  of  a  btdlding  in  which  is 
situated  a  stop-cock  to  shut  the  water  oflf  from  the  whole  building 
undertakes  to  shut  the  water  oflf  at  night  for  the  protection  of  all  the 
tenants  from  the  consequence  of  an  overflow,  his  failure  to  shut  it  oil 
is  negligence,  which  prevents  any  recovery  by  him  for  damages  result- 
ing from  such  an  overfloWi     (Moore  v.  Ooedel,  34  N.  Y.  527.) 

1383.  A  person  hiring  rooms  in  a  tenement  house  has  the  right  to 
suppose  that  it  possesses  the  means  of  escape  from  fire  prescribed  by 
law.     (Willy  v.  Mulledy,  78  N.  Y.  310.) 

1384.  Knowledge  gained  by  a  tenant  after  moving  into  a  tenement 
house,  that  it  has  not  the  means  of  escape  from  fire  required  by  law, 
will  not  defeat  an  action  for  damages  sustained  thereby,  where  it  does 
not  appear  that  a  reasonable  time  within  which  to  move  has  elapsed. 

.(Id.) 

1385.  A  tenant  in  a  tenement  house  is  not  bound  to  stop  using  the 
general  stairway  because  there  are  holes  in  the  carpet.  (Peil  v. 
Reinhart,  127  N.  Y.  381.) 

1386.  A  tenant  in  a  tenement  house,  in  which  the  ceiling  of  the 
hallway  is  loose  and  likely  to  fall,  is  not  bound  to  keep  this  con- 
tinually in  mind,  while  passing  under  it.  (Bollard  v.  Roberts,  130 
N.  Y.  269.) 

1386a.  As  to  guests  of  tenants,  see  art.  VI,  Miscell.  Plflfs.,  sub  nam. 
Guests. 

Persons  ooming  on.^ 

1387.  It  is  not  contributory  negligence  for  a  person  engaged  in 
transferring  freight  from  a  car  on  a  sidetrack  to  his  wagon,  at  a  spot 
designated  by  the  company's  agent,  to  allow  his  horses  to  remain  at- 
tached to  the  wagon,  even  though  there  is  another  sidetrack  near,  and 
he  has  been  warned  of  danger.  (Newson  v.  N.  Y.  Cent.  R.  R.  Co,, 
29  N.  Y.  383.) 

1388.  It  is  negligent  for  a  workman,  working  in  a  place  where 
poisonous  gas  is  likely  to  accumidate,  to  prevent  its  proper  ventilation. 
(Curran  v.  Warren  Chem.  &  Mfg.  Co.,  36  N.  Y.  153.) 
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1389.  Where  a  building  apparently  has  several  entrances  from  the 
street,  a  person  on  lawful  business  has  the  right  to  assume  that  any 
one  of  them  is  a  proper  entrance.  (McRickard  v.  Flint,  114  N.  Y. 
222.) 

1390.  A  person  is  not  bound  to  notice  whether  an  elevator  is  at  the 
floor  of  entrance  where  he  is  invited  to  enter  it  by  the  act  of  the 
person  in  charge  of  it.     {Tousey  v.  Roberts,  114  N.  Y.  312.) 

1391.  It  is  negligent  for  a  person  to  walk  by  the  side  of  a  rail- 
road track,  within  the  sweep  of  a  train,  which  he  knows  is  due  at  the 
place,  without  looking  to  see,  or  if  it  is  foggy  without  listening  to  hear, 
whether  it  is  coming.  (Scott  v.  Pennsylvania  B.  B.  Co,,  130  N.  Y. 
679.     See  also  Harty  case,  42  id.  468.) 

1392.  It  is  not  necessarily  negligent  for  a  person  to  pass  over  the 
floor  of  an  elevator  shaft,  if  the  elevator  is  stopped  at  a  floor  some 
distance  up  the  shaft,  and  the  circumstances  are  such  as  to  warrant 
hiTn  while  in  the  exercise  of  ordinary  prudence  in  believing  that 
passing  through  will  not  be  attended  by  danger.  (Hoes  v.  Edison 
Gen.  El  Co.,  161  N.  Y.  35.) 

1393.  A  person  going  into  a  dimly-lighted  hallway  of  an  apartment- 
house,  takes  the  risk  of  falling  down  a  stairway.  (Bruger  v.  Biwh- 
ienkirch,  167  N.  Y.  153.) 

1394.  A  person  on  going  into  a  building  in  process  of  erection  and 
familiar  with  its  changing  conditions,  has  no  right  to  assume  that  a 
pathway,  which  is  safe  for  passage  at  one  moment,  will  remain  safe 
for  passage  at  another.     (Kennedy  v.  Friederich,  168  N".  Y.  379.) 

See  also  Trespassers,  chap.  X. 

CROSS-RBFBRBNCESS. 

See  art.  IV  of  tit.  IV  of  chap.  II,  Owners;  also  chap.  IV,  Ques.  of 
Fact;  chap.  V,  Defenses. 

Article  VI. —  Miscellaneous  Plaintiffs. 

§  179.  The  degree  of  care  required  from  children,  who  are  sui 
juris,  depends  upon  their  age  and  capacity. 

§  180.  Blind  persons  are  not  necessarily  negligent  in  traveling  un- 
attended. 

§  181.  Drunken  persons  assume  the  risks  which  grow  out  of  the 
fact  that  they  are  drunk. 

QuEBT. —  Suppose  one  has  been  drugged  T 

§  182.  The  degree  of  care  required  from  an  owner  of  personal  prop- 
erty to  protect  it  from  injury,  depends  upon  the  kind  of  property. 
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§  188.  Owners  of  vessels  shoTild  observe  the  usual  methods  of  pro- 
tecting their  vessels  from  collisions  with  others. 

Here,  as  in  the  article  on  MiscellaneouB  Defendants,  in  the  second 
chapter,  it  is  obvious  that  any  further  attempt  to  generalize  from  specific 
cases  would  be  futile.  It  should  also  be  noted  that,  for  convenience  sake, 
no  distinction  has  been  made  in  regard  to  whether  the  negligence  is  matter 
of  defense.    See  note  to  chapter  V. 

Collected  from  the  FoUotDtng  SiaiuteB  and  Decieione,  Grouped  Under  theav 

Heading 8 : 

Statutes,  1395.  Owners 

Banks,  1396a.  of  animals,  1425. 

Blind  persons,  1397.  of  vehicles,  1432. 

Captains.     (See  Mast,  of  V.)  of  vessels,  1433. 

Children,  1398.  of  com.  paper,  1445. 

Common  carriers,  1411.  of  other  property,  1450. 

Creditors,  1412.  Parties 

Customers,  1412a.  to  actions,  1451. 

Deaf  persons,  1412b.  to  instruments,  1453. 

Depositors,  1413.  to  mistakes,  1454. 

Directors,  1419.  Patients,  1458. 

Guests,  1420.  Persons  in  miscellaneous  situations. 

Holders  of  notes,  1421a.  Entering  stores,  etc.,  1459a. 

Inexperienced  persons,  1422  Saving  life  or  property,  1459b. 

Insane  persons,  1422a.  Watching  parades,  1460. 

Insured,  1423.  Injured  by  animals,  1461. 

Intoxicated  persons,  1424.  Purchasers,  1463. 

Licensees,  1424a.  Riders,  1471a. 

Makers  of  notes,  1424b.  Sailors,  1471b. 

Masters  of  vessels,  1424c.  Skaters,  1472. 

Tenants,  1472a. 

Trespassers,  1472b. 

Statutes. 

1395.  The  Statutes  of  the  United  States  and  of  this  State  as  to  the 
law  of  the  sea  are  sufficiently  set  forth  in  the  cases  herein  cited. 

1396.  Children  must  not  steal  rides  on  street  cars  or  railroad 
trains.     (Laws  of  1880,  chap.  585.) 

It  is  not  believed  that  this  act  has  been  repealed,  unless  possibly  by 
implication,  by  Pen.  Code,  S  426. 

Banks.      (See  Directors.) 

Blind  penoni. 

1397.  It  is  not  negligent  for  a  Wind  man  to  row  a  hoat  under  the 
direction  of  an  experienced  person,  who  is  not  blind.  (Harris  v. 
Vebelhoer,  75  N*.  Y.  169.) 

It  would  seem  as  if  it  were  not  negligent  per  Be  for  a  blind  man  to 
walk  the  streets  unattended.     See  Davenport  v.  Ruokman,  37  N.  T.  568. 
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1398.  Negligence  cannot  be  predicated  of  the  act  of  a  child  non 
sui  juris.  {Ihl  v.  Forty-second  &  Or.  St.  Fer.  R.  R.  Co.,  47  N.  Y. 
317.     See  Neun  v.  Roch.  Ry.  Co.,  165  N.  Y.  146.) 

1399.  An  infant  of  two  years  of  age  is  not  capable  of  negligence. 
{Prendegast  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  58  N.  Y.  652.) 

1400.  As  to  degree  of  care  from  children.  (Thurber  v.  Harlem 
Br.,  M.  &  F.  R.  R.  Co.,  60  N.  Y.  326;  Swift  v.  Stat.  Island  R.  T. 
R.  R.  Co.,  123  id.  645 ;  Honegsberger  v.  Sec.  Ave.  R.  R.  Co.,  2  Abb. 
C.  A.  D.  378,  not  law.) 

1401.  It  is  not  negligent  in  a  young  boy  to  get  on  the  front  platform 
of  a  street  car  in  obedience  to  the  directions  of  its  driver.  (Maker 
V.  Cent.  P.,  N.  &  E.  R.  R.  R.  Co.,  67  N  Y.  52.) 

1402.  Children  may  play  on  sidewalks.  (McOuire  v.  Spence,  91 
N.  Y.  303.) 

1403.  It  is  negligent  in  a  boy,  intelligent  enough  to  know  the 
danger,  to  dart  across  a  track  in  front  of  an  approaching  train  seen 
by  him  to  be  near.  (Wendell  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  91  N.  Y. 
420.) 

1404.  A  boy  of  eight,  who  tries  to  get  across  a  track  in  front  of  a 
street  car  which  he  sees  near  by  and  approaching  rapidly,  is  guilty  of 
negligence.     (Motel  v.  Sixth  Ave.  R.  R.  Co.,  99  N.  Y.  632.) 

1405.  Violation  by  a  child  of  the  Statute  of  1880,  chap.  685,  pro- 
hibiting  children,  who  are  not  passengers,  from  riding  on  street-car 
platforms,  does  not  necessarily  establish  negligence  on  its  part  where 
it  is  on  the  platform  by  invitation  of  the  conductor,  express  or  implied. 
(Connolly  v.  Knickerbocker  Ice  Co.,  114  N.  Y.  104.) 

1406.  The  act  of  a  boy  in  leaping  from  a  car  platform,  without 
looking,  into  the  street  in  front  of  an  approaching  car,  when  doing  so 
to  avoid  being  kicked  oflf  by  the  conductor,  is  not  necessarily  negligent, 
even  though  he  may  have  been  technically  a  trespasser  on  the  first 
car.     (McCann  v.  Sixth  Ave.  R.  R.  Co.,  117  N.  Y.  506.) 

1407.  An  infant  twelve  years  old  is  to  be  presumed  to  be  sui 
juris.    (Tucker  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  124  N.  Y.  308.) 

1408.  If  a  boy  suddenly  darts  across  a  street  railroad  track  ahead 
of  a  moving  car,  he  takes  the  risk  of  getting  over  ahead  of  it 
(Fenton  v.  Second  Ave.  R.  R.  Co.,  126  N.  Y.  625.) 

1409.  Where  a  boy  of  twelve  years  of  age  is  stealing  a  ride  on  a 
horse-car,  and  the  person  in  charge  of  it,  without  using  violence. 
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makes  a  feint  as  if  to  put  him  oflf,  and  the  boy  heedlessly  jumps  off 
just  in  front  of  a  car  which  he  might  have  seen  approaching,  he  is 
negligent.  (Hogan  v.  Cent.  Park,  N.  &  E.  R.  R.  R.  Co.,  124  N.  Y. 
647.) 

1410.  It  18  negligent  for  a  girl  of  fourteen  years  of  age,  on  cross- 
ing a  street  and  waiting  for  a  car  to  pass  on  one  track,  to  dart  on 
behind  the  car  without  stopping  to  ascertain  if  another  car  is  approach- 
ing from  the  other  direction  on  the  other  track.  (Thompson  v. 
Buffalo  Ry.  Co.,  145  N.  Y.  196.) 

As  to  negligence  of  minors,  when  servants,  see  art.  I,  Servants. 

Common  oaniers. 

1411.  When  a  common  carrier,  under  obligation  to  deliver  freight 
with  all  reasonable  diligence,  finds  hiiAself  confronted  by  a  danger  of 
navigation,  which  may  result  in  injury  to  his  vessel,  but  which  he 
believes  he  may  safely  pass,  it  is  not  necessarily  negligent  for  him  to 
proceed.     {Johnson  v.  Belden,  47  N.  Y.  130.) 

See  also  Lake  Erie,  etc.,  Co.  v.  Atl.  Ref.  Co.,  129  N.  Y.  597;  art. 
V,  Owners. 

Creditors. 

1412.  Mere  delay  of  a  creditor  to  comply  with  the  request  of  a 
surety  to  enforce  the  security  held  by  him  from  the  principal  debtor, 
which  does  not  amount  to  gross  negligence  whereby  the  value  of 
the  security  is  impaired,  will  not  discharge  the  surety.  (Black 
River  Bank  v.  Page,  44  N.  Y.  453.  See  also  Salt  8p.  Nat.  Bank  v. 
Sloan,  136  id.  371.) 

Customers.      (See  Persons  Entering  Stores.) 

Deaf  persons.' 

Depositors. 

1413.  A  depositor  owes  his  bank  no  duty  to  examine  his  returned 
vouchers  with  the  view  to  discover  any  forgery.  {Weisser  v.  Deni- 
son,  10  N.  Y.  68.) 

Such  was  the  rule  of  this  case  as  phrased  by  the  very  court  which  de- 
clared it,  and  so  it  has  been  held  for  fifty  years.  But  it  was  recently 
pointed  out  (in  Critien  v.  Chemical  Bank,  infra),  that  this  was  an  in- 
correct generalization  unnecessary  to  the  case  in  hand. 

All  that  was  really  decided  was  that  the  failure  of  a  depositor  to  ex- 
amine his  checks  upon  their  return  by  his  banker  as  vouchers,  did  not 
affect  the  liability  of  the  latter  to  make  good  to  the  depositor  the  amount 
of  one  of  them,  which  proved  later  on  to  have  been  forged.  The  effect 
of  the  depositor's  neglect  to  discover  past  forgeries  upon  the  banker's  pay- 

APPELLATE  DIVISION. 
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ment  of  subsequent  forgeries,  which  might  go  undetected  by  the  banker 
because  past  ones  had  gone  unquestioned  by  the  depositor,  was  not  raised, 
or  at  least  was  not  decided  until  the  recent  Critten  caM.  This  is  a  good 
example  of  the  fact  that  the  real  point  decided  often  escapes  the  attention 
of  lawyers  and  judges.  It  is  also  an  illustration  of  the  necessity  of  so 
stating  the  rule  of  each  case  as  to  differentiate  it  from  every  other.  The 
prevailing  habit  of  our  law  reporters,  in  making  the  syllabus  everything 
except  a  syllabus,  is  a  prolific  parent  of  "bad  law."  Given  judges  who 
write  inexactly,  and  reporters  who  syllabise  thoughtlessly,  and  the  re- 
sult is  a  body  of  law  which  should  not  find  plaoe  in  a  temple  of  justice. 
Such  work  never  stands  the  test  of  time. 

1414.  A  depositor  in  a  bank  owes  no  duty  to  his  bank  to  examine 
his  returned  cheeks  with  a  view  to  the  detection  of  forgeries  in  their 
indorsements.     (Welsh  v.  Oerman  Am.  Bank,  73  N.  Y.  424.) 

1415.  A  depositor  owes  no  duty  to  his  bank  so  to  conduct  an  exami- 
nation of  his  returned  vouchers  as  will  necessarily  lead  to  a  discovery 
that  some  of  them  are  forged.  (Frank  v.  Chemical  Nat  Bank,  84 
N.  Y.  209.) 

1416.  It  is  not  negligent  for  a  depositor  to  draw  and  leave  with  a 
clerk  his  check  dated  ahead  to  the  order  of  his  clerk,  for  the  purpose 
of  having  him  draw  the  money  therein  on  the  day  of  its  date  in  case  of 
the  employer's  absence  on  that  date.  (Crawford  v.  West  Side  Bank, 
100  N.  Y.  50.) 

1417.  The  failure  of  a  depositor  in  a  bank  to  discover  that  his  con- 
fidential clerk  is  obtaining  money  from  his  bank  by  means  of  forgeries 
of  indorsements  of  checks  drawn  by  him  is  not  necessarily  negligent. 
(Shipman  v.  Bank  of  St,  of  New  York,  126  N.  Y.  318.) 

1418.  A  depositor  owes  a  duty  to  his  banker  to  examine  his  re- 
turned checks  for  the  purpose  of  detecting  past  forgeries  in  order  to 
protect  the  banker  against  loss  upon  such  subsequent  forgeries  as 
might  go  undetected  by  the  banker  because  prior  forgeries  had  passed 
unquestioned  by  the  depositor.  (Critten  v.  Chemical  Bank,  171 
N.  Y.  219.) 

Birectors. 

1419.  The  failure  of  directors  of  a  bank  to  inform  persons,  about  to 
become  sureties  for  the  cashier,  of  omissions  of  duty  of  the  latter 
which  do  not  aflfect  his  moral  character  or  official  integrity,  is  not  such 
negligence  as  to  discharge  the  sureties.  (Bostwick  v.  Van  Voorhis, 
91  N.  Y.  353.) 

Onests. 

1420.  Where  a  guest  negligently  omits  to  avail  himself  of  the  place 
provided  by  the  innkeeper  for  the  safe  keeping  of  his  money,  he 
cannot  hold  the  latter  liable  for  its  loss.  (Purvis  v.  Coleman,  21  N. 
Y.  111.) 

1421.  A  guest  of  a  tenant  of  a  tenement-house  who  goes  rambling 
around  it  in  the  dark  in  an  endeavor  to  find  a  closet,  whose  where- 
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abouts  he  does  not  know,  takes  the  risk  of  going  through  a  door 
which  he  thinks  leads  to  the  closet  he  is  in  search  of.  {HUsenbeck  v. 
Guhnng,  131  N.  Y.  674.) 

Holders  of  notes.     (See  Owners  of  Com.  Paper.) 

Inexperienced  persons. 

1423.  When  an  inexperienced  person,  in  looking  for  a  gas  leak  with 
a  candle,  follows  what  he  supposes  to  be  the  example  of  experienced 
persons,  it  is  a  question  of  fact  whether  he  is  negligent.  (Schmeer 
V.  Gas  Light  Co.,  147  N.  Y.  629.) 

See  also  Children. 

Insane  persons.' 

Insured  persons. 

1423.  The  negligence  of  a  master  of  a  vessel  resulting  in  rendering 
her  unseaworthy  does  not  preclude  a  recovery  on  a  policy  of  insurance 
for  a  loss  not  due  to  such  neglect.  {Am.  Ins.  Co.  v.  Ogden,  20  Wend. 
287.) 

Intoxicated  persons.^ 

1424.  He  who  travels  when  under  the  influence  of  liquor  takes  the 
risk  arising  from  the  fact  that  he  is  under  its  influence.  {Tolman  v. 
Syracuse,  Bing.  &  N.  Y.  R.  R.  Co.,  98  N.  Y.  198.) 

See  Civ.  Dam.  Act,  chap.  X,  svb  nom.  Statutory  Duties. 

Licensees.     (See  art.  V,  Owners  of  Real  Property.) 

Makers  of  notes.    (See  Parties.) 

Masters  of  vessels.     (See  Insured.    Also  next  title.)* 

Owners. 

Of  Animals.* 

1425.  Under  section  44  of  the  General  Bailroad  Act  of  1860,  the 
negligence  of  an  owner  of  cattle,  in  allowing  them  to  stray,  is  no  de- 
fense to  a  railroad  company  wMch  has  failed  to  maintain  fences  as 
thereby  required.    {Corwin  v.  N.  Y.  &  Erie  R.  R.  Co.,  13  N.  Y.  42.) 

1426.  Negligence  of  an  owner  of  cattle  in  allowing  them  to  escape 
from  his  control  and  stray  on  a  track  is  an  answer  to  an  action  to 
recover  damages  for  the  negligence  of  a  railroad  company  in  omitting 
to  keep  its  cattle-guards  in  proper  condition.  {Hance  v.  Cayuga  & 
Sus.  R.  R.  Co.,  26  N.  Y.  428.) 

APPELLATE  DIVISION. 

3  Stiasny  v.  Met.  St.  Ry.  Co.  58  172  Mathison  v.  S.  L,  etc.,  Co. .  66  610 
Stiasnj  t.  Met  St.  Ry.  Co. .     65    268  0  Hoffman  v.  SyimcuBe,  etc. .    50      83 

4  Kenney  v.  Rhindander. ... 
affd.  163  N.  Y.  576. 
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1427.  It  is  not  negligent  in  an  owner  of  a  young  and  skittish  horse 
to  take  it  on  board  of  a  ferryboat.  (Clark  v.  Union  Ferry  Co.,  35 
N.  Y.  485.) 

1428.  It  is  not  negligent  to  pasture  cattle  on  a  farm  contiguous  to 
a  railroad  which  the  company  has  neglected  to  fence  as  required  by 
law.    (Shepard  v.  Buffalo,  N.  Y.  &  E.  R.  R.  Co.,  35  N.  Y.  641.) 

1429.  Rule  in  Shepard  case  followed.  (Kelver  v.  N.  Y.,  Chic.  £ 
m.  L.  R.  R.  Co.,  126  N.  Y.  365.) 

1430.  Negligence  cannot  be  imputed  to  an  owner  of  cattle  merely 
from  the  fact  that  his  cattle  have  escaped  from  his  well-fenced  field. 
{Spinner  y.N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  N.  Y.  153.) 

1431.  It  is  not  necessarily  negligent  to  close  for  the  night  a  build- 
ing containing  animals  when  a  smell  of  gas  is  noticed,  if  a  leak,  from 
which  gas  has  escaped,  has  just  been  repaired.  {Lee  v.  Troy  Citi- 
zens'  Oas  Light  Co.,  98  N.  Y.  115.) 

Of  Vehicles. 

1432.  It  is  negligent  for  a  person  in  charge  of  a  carriage  and  horses 
at  a  stand-still  in  a  street  not  to  watch  the  street.  {Gray  v.  Second 
Ave.  R.  R.  Co.,  65  N.  Y.  561.    See  Common  Carriers,  supra.) 

Of  Vessels. —  Lights. 

1433.  The  failure  of  a  vessel  to  show  the  lights  required  by  law,  is 
not  negligence  which  contributes  to  a  collision  with  another  vessel, 
if  the  former  was  in  fact  seen  by  the  latter  in  time  to  be  avoided. 
{Hoffman  v.  Union  Ferry  Co.,  47  N.  Y.  176 ;  Silliman  v.  Lewis,  49 
N.  Y.  379;  Whitehall  Tr.  Co.  v.  N.  J.  St.  Co.,  51  N.  Y.  369;  Delon 
field  V.  Un.  Ferry  Co.,  51  N.  Y.  671.) 

1434.  It  is  negligent  for  the  master  of  a  boat  to  omit  to  place  a  light 
on  her  at  night.    {Arctic  Fire  Ins.  Co.  v.  Austin,  69  N*.  Y.  470.) 

1435.  Sailboats  are  not  vessels  within  the  provisions  of  the  New 
York  statute  and  harbor  regulations  as  to  vessels  exhibiting  lights 
and  anchoring  at  night.  {Lambert  v.  Staten  Island  R.  R.  Co.,  70 
N.  Y.  104.) 

Of  Vessels. —  Miscellaneous. 

1436.  N^ligence  which  does  not  contribute  to  an  injury  is  not 
contributory  negligence.  {Haley  v.  Earle,  30  N.  Y.  208;  Blanchard 
V.  N.  J.  St.  Co.,  59  N.  Y.  292.) 

1437.  The  placing  of  a  canal  boat  in  an  improper  place  in  a  tow 
does  not  relieve  its  crew-  from  care  in  her  management.  {Milton  v. 
Hud.  Riv.  Steamboat  Co.,  37  N.  Y.  210.) 

1438.  Failure  of  a  boat  aground  to  make  answering  signals  to 
another  boat  about  to  pass  is  not  contributory  negligence.  {Austin  v. 
New  Jersey  Steamboat  Co.,  43  N.  Y.  75.) 

1439.  Where  a  collision  on  water  is  due  to  mistake  of  the  channel 
ty  the  colliding  boat,  a  prior  similar  mistake  by  the  other  boat  through 
which  she  grounded  is  not  negligence  which  contributes  to  the  col- 
lision.    {Id.) 
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1440.  A  sailing  vessel  drifting  with  the  tide  in  a  river  is  not  bound 
to  anchor  so  as  to  lessen  the  risk  of  collision  with  steamboats.  (Par- 
rott  V.  Knickerbocker  Ice  Co.,  46  N.  Y.  361.) 

1441.  Placing  a  sailing  vessel  in  peril  from  a  steamer  by  tacking 
is  not  negligence  when  done  to  avoid  a  river^s  bank  and  the  steamer 
is  not  seen.     (Mailler  v.  Exp,  Propeller  Line,  61  N.  Y.  312.) 

1442.  The  omission  of  a  person  in  charge  of  a  boat,  at  anchor,  to 
cut  the  anchor  rope  to  avoid  a  collision  is  not  necessarily  negligent. 
(Lambert  v.  Stat,  Island  R,  R.  Co,,  70  N.  Y.  104.) 

1443.  It  is  not  negligent  for  persons  sailing  a  vessel  to  omit  to 
watch  for  danger  from  behind.  (Erwin  v.  Neversink  St,  Co,,  88  N. 
Y.  184.) 

1444.  When  the  issue  is  as  to  whether  a  boat's  sinking  at  a  dock 
was  due  to  the  imsafe  condition  of  the  bottom,  on  which  she  rested 
at  low  tide,  and  it  appears  that  she  had  been  moored  there  for  several 
days  during  which  she  had  rested  on  the  bottom  at  low  tide,  her 
owner  is  not  relieved  from  the  necessity  of  examining  to  see  whether 
the  bottom  is  safe  by  a  statement  from  the  dockowner  that  it  is  safe. 
(Vroman  v.  Rogers,  132  N.  Y.  167.) 

See  also  Insured  Persons,  supra.  Also  Common  Carriers,  supra. 
Consult  U.  S.  Stat,  and  Rules  of  Navigation. 

Op  Commercial  Paper.* 

1445.  The  holder  of  a  note  payable  on  demand  does  not  discharge 
an  indorser  by  mere  neglect  to  demand  it.  (Merritt  v.  Todd,  23  N, 
Y.  28.) 

1446.  The  holder  of  a  certificate  of  deposit  does  not  discharge  an 
indorser  by  mere  neglect  to  present  it  for  payment.  {Pardee  v.  Fish, 
60  N.  Y.  265.) 

1447.  The  neglect  of  the  maker  of  a  note,  who  has  paid  the  amount 
due  on  it  to  its  holder  on  the  promise  to  surrender  it,  to  give  notice 
of  a  suit  upon  it  by  a  third  person  into  whose  hands  it  has  passed, 
precludes  him  from  recovering  from  the  former  holder  the  amount 
for  which  he  may  be  cast  in  judgment  in  such  suit.  {Barmon  v. 
Lithauer,  1  Abb.  C.  A.  D.  99;  S.  C„  4  Keyes,  317.) 

1448.  The  neglect  of  the  holder  of  an  indorsed  promissory  note 
payable  on  demand  at  a  specified  place,  to  make  such  demand,  within 
six  years  from  its  date  does  not  operate  to  give  the  indorser  a  defense 
under  the  statute  of  limitations.     (Parker  v.  Stroud,  98  N.  Y.  379.) 

1449.  Where  the  drawee  of  a  sight  draft  deposits  it  in  his  own  bank 
on  the  day  of  its  receipt,  and  it  is  presented  before  noon  on  the  next 
day,  and  that  being  on  Saturday  and  a  half  holiday,  it  is  again  pre- 
sented on  the  following  Monday,  and  notice  of  protest  is  sent  to  the 
drawer  on  that  day,  no  negligence  in  presentment  or  giving  notice  of 
protest  is  committed.     (Sylvester  v.  Crohan,  138  N".  Y.  494.) 

APPELLATE  DIVISION. 

6  Martin  v.  Home  Bank 30    498 

aflfd.  160  N.  Y.  190. 
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Other  Property. 

1460.  The  defense  of  contributory  negligence  is  not  available 
against  an  owner  of  stolen  property  suing  an  innocent  purchaser  for 
its  conversion.     (Pease  v.  Smith,  61  N.  Y.  477.) 

Parties. 

To  Actions. 

1451.  The  neglect  of  a  plaintiff,  after  due  request  by  the  surety  of 
an  arrested  defendant,  to  enter  judgment  and  take  the  defendant 
in  execution  when  he  could  do  so  discharges  the  surety.  {Toles  v. 
Adee,  84  N.  Y.  222.) 

1452.  A  plaintiff  in  an  action  to  foreclose  a  mortgage,  whose  negli- 
gence in  omitting  to  make  the  owner  of  the  equity  a  party  necessitates 
a  resale  of  the  premises,  must  pay  the  expenses  of  such  resale* 
(Raynor  v.  Selmes,  52  N.  Y.  579.) 

To  Deeds. 

1453.  Where  the  execution  of  a  deed  is  obtained  by  fraudulent 
representations  as  to  its  contents,  an  omission  to  read  it  before  execu- 
tion is  not  such  negligence  as  to  defeat  an  action  to  set  it  aside. 
(Smith  V.  Smith,  134  N.  Y.  62.) 

To  Mistakes. 
1454*  In  an  action  to  recover  money  paid  under  mutual  mistake  of 
fact,  it  is  no  defense  that  the  mistake  was  due  to  negligence  of  the 
plaintiff.     (Union  Nat,  Bank  v.  Sixth  Nat  Bank,  43  N.  Y.  452.) 

1455.  The  negligence  of  a  person  in  making  a  payment  under  a 
mistake  of  fact  does  not  defeat  his  action  to  recover  the  money  so 
paid.     (Lawrence  v.  Am.  Nat  Bank,  54  N*.  Y.  432.) 

1456.  Money  paid  under  mistake  of  fact  may  be  recovered,  however 
negligent  the  party  paying  may  have  been  in  making  the  mistake, 
unless  the  payment  has  caused  such  a  change  in  the  position  of  the 
other  party  that  it  would  be  unjust  to  require  him  to  refund.  (Nat. 
Bank  of  Com,  v.  Nat,  Merch,  Banking  Assn.,  55  N.  Y.  211.) 

1457.  The  neglect  of  a  person,  on  paying  forged  commercial  paper, 
to  use  due  diligence  in  inspecting  it  and  giving  notice  of  the  forgery, 
which  neglect  would  operate  to  the  prejudice  of  the  person  receiving 
the  payment,  if  required  to  refund,  will  defeat  an  action  against  such 
person  to  recover  the  amount  so  paid.  (Allen  v.  Fourth  Nat  Bank, 
59  N.  Y.  12.) 

Patients. 

1458.  If  a  patient  sustains  injury  through  negligent  treatment  by 
a  physician,  subsequent  negligence  of  the  patient,  or  of  another 
physician  forms  no  bar  to  the  action.  (Carpenter  v.  BlaJce,  75  N.  Y. 
12.) 
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1459.  Failure  by  a  patient  to  obey  his  physician's  instructions  does 
not  relieve  the  physician  from  the  consequences  of  previous  unskillful 
treatment.     {Dubois  v.  Dechert,  130  N.  Y.  326.) 

Personi  in  miioellaneoui  sitnationi. 

Entering  Stores,  Etc.     (See  AH.  Y.) 
Saving  Life  or  Property.      (See  Tit  I.) 
Watching  Parades. 

1460.  It  is  not  negligent  for  a  person  to  watch  a  military  drill  when 
not  apprised  that  an  order  may  be  given  to  the  soldiers  to  fire. 
(Castle  V.  Duryea,  1  Abb.  C.  A.  D.  327;  S.  C,  2  Keyes,  169.) 

Injured  by  Animals. 

1461.  In  an  action  for  damages  committed  by  a  vicious  animal,  acts 
of  the  plaintiff  if  they  are  to  be  taken  as  a  defense,  must  be  such  as 
would  establish  that  the  plaintiff  with  knowledge  of  the  animal's 
character  voluntarily  brought  the  injury  upon  himself.  (MuUer  v. 
McKesson,  73  N.  Y.  195.) 

1462.  Ordinary  familiarities  with  a  dog  running  loose,  without 
knowledge  of  its  viciousness,  do  not  constitute  acts  warranting  the 
inference  that  a  person  voluntarily  brought  upon  himself  its  attack. 
(Lynch  v.  McNdly,  73  N.  Y.  347.) 

ParoliMen. 

1463.  While  the  negligence  of  a  purchaser  for  value  of  unmatured 
negotiable  paper  may  be  so  gross  as  to  be  evidence  of  bad  faith,  it  is 
not  of  itself  suflBcient  to  defeat  his  title.  (Seybel  v.  National  Cur- 
rency Bank,  64  N".  Y.  288.) 

1464.  Negligence  of  a  purchaser  of  commercial  paper  for  value, 
however  gross,  is  not  suflBcient  to  deprive  him  of  the  character  of  a 
bona  fide  holder.     (Chapman  v.  Rose,  56  N.  Y.  137.) 

1465.  As  against  a  bona  fide  holder  of  commercial  paper,  it  is  not 
enough  for  the  maker  to  show  fraud  and  that  he  did  not  know  what 
he  was  signing,  without  going  further  and  showing  that  he  was  not 
guilty  of  negligence.     (Id.) 

1466.  Mere  negligence  in  the  purchaser  of  negotiable  securities  is 
not  suflBcient  to  defeat  his  title.  (Dutchess  Co.  Mut  Ins.  Co.  v. 
Each  field,  73  N.  Y.  226.) 

1467.  Mere  delay  of  the  purchaser  of  a  forged  note  in  detecting 
the  forgery  is  not  negligence  which  prevents  his  recovery  of  the 
purchase  money.     (Frank  v.  Lanier,  91  N.  Y.  112.) 

1468.  A  purchaser  of  property  from  an  insolvent  debtor  owes  to  the 
latter^s  creditors  no  duty  of  active  diligence  requiring  him  to  suspect 
or  investigate  the  motives  of  the  debtor  in  making  the  sale.  (Parker 
V.  Conner,  93  N.  Y.  118.) 

1469.  Where  real  estate  is  sold  at  auction  under  a  decree  in  parti- 
tion, which  describes  it  by  metes  and  bounds,  it  is  negligent  for  a 
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purchaser  to  rely,  for  the  number  of  acres  it  contains,  upon  the  state- 
ment in  a  hand-bill  which  omits  the  boundary  lines,  and  merely 
describes  the  track  as  the  farm  of  such  an  one,  containing  so  many 
acres,  when  he  can  obtain  full  and  accurate  information  as  to  the  real 
number  upon  proper  inquiry.  (Dennerlein  v.  Dennerlein,  111  N.  Y. 
518.) 

1470.  A  person  searching  a  title  is  not  negligent  in  failing  to 
examine  a  contract  mentioned  in  a  recital  of  a  deed  which  states  that 
the  deed  is  made  pursuant  to  such  contract.  {Acer  v.  Westcott,  46 
N.  Y.  384.) 

1471.  The  neglect  of  a  purchaser  of  land  to  search  the  papers  in  a 
judgment-roll,  in  an  action  in  which  a  notice  of  lis  pendens  was  filed, 
is  immaterial  where  the  judgment  dismissed  the  complaint  and  di- 
rected a  cancellation  of  the  notice.  {Valentine  v.  Austin,  124  N.  Y. 
400.) 

Biders.'^ 

Sailors.  (See  art  I,  Servants,) 

Skaters. 

1472.  A  skater,  who  has  actual  knowledge  that  ice  has  been  cut 
from  a  particular  place,  and  notwithstanding  ventures  upon  new  ice 
formed  in  its  place,  does  so  at  his  own  risk,  even  though  the  ice 
gatherer  may  not  have  strictly  complied  with  the  statute  as  to  mark- 
ing the  spot  with  bushes.     {Sickles  v.  N.  J.  Ice  Co.,  153  N.  Y.  83.) 

Tenants.     (See  art.  V,  Owners,  etc.) 

Trespassers.     (See  chap.  X.) 

CR088-RBPBRBNCB8. 

See  references  at  end  of  prior  articles  of  this  title. 
TITLE  ni  — IMPUTED  NEGLIGENCE. 

§  184.  When  a  child  is  non  sui  juris  any  negligence  of  the  parent 
or  other  custodian  in  allowing  it  to  get  into  a  situation  where  it  is 
likely  to  be  injured  must  be  imputed  to  the  child. 

§  186.  The  rule  in  the  last  section  does  not  apply  where  the  child 
itself  does  not  do  anything  which  would  be  negligence  in  a  person  of 
mature  years. 

APPELLATE  DIVISIOIT. 

7  Wilson  V.  Dickel 7    176 
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§  186.  The  rule  requiring  parents  and  custodians  to  watch  young 
children  and  guard  them  from  danger  does  not  require  ceaseless  and 
incessant  vigilance. 

Or,  the  parent  is  not  an  insurer  against  the  child's  escape  from  his 
control,  but  is  only  held  to  a  reasonable  degree  of  vigilance. 

§  187.  The  rule,  that  the  negligence  of  the  driver  of  a  vehicle  must 
be  imputed  to  every  person  riding  in  it,  is  limited  to  cases  where  the 
driver  is  the  agent  of  such  person  in  the  act  of  driving. 

CoUeoted  from  the  Follotoing  Deoi9ion8,  Grouped  Under  these  Headings: 

Parents,  1473.  Masters,  1491a. 

Drivers  of  private  vehicles,  1482.  Masters  of  vessels,  1492. 

Common  carriers,   1488.  Physicians,  1493a. 

Parents.^ 

1473.  It  is  not  negligent  in  law  for  a  parent  to  send  a  boy  of  eight 
years  of  age  to  school  without  a  protector.  {Drew  v.  Sixth  Ave,  R. 
R.  Co.,  26  N.  Y.  49.) 

1474.  The  negligence  of  the  parents  of  an  intelligent  boy  of  eleven 
years  is  immaterial.     (McMahon  v.  The  Mayor,  33  N.  Y.  642.) 

1475.  The  omission  of  a  parent  of  an  infant  to  prevent  its  escape 
from  immediate  supervision  is  riot  necessarily  negligent.  (Mangam 
V.  Brooklyn  C.  R.  Co,,  38  N.  Y.  455.) 

1476.  It  is  not  negligent  for  a  parent  when  traveling  to  allow  a 
son  of  twelve  years  of  age  to  leave  the  parent's  presence  and  ride  in 
another  car.     {Downs  v.  N.  Y.  Cent,  R,  R.  Co,,  47  N.  Y.  83.) 

1477.  The  negligence  of  the  father  must  be  imputed  to  a  child, 
where  he  is  carrying  it,  when  the  accident  happens.  {Morrison  v. 
Erie  Railway  Co.,  56  N.  Y.  302.) 

1478.  It  is  only  in  cases  where  a  child  non  sui  juris  has  done  or 
omitted  something  which  would  be  regarded  in  an  adult  as  negligence 
that  the  conduct  of  its  parent  in  respect  to  the  degree  of  care  exer- 
cised over  the  child  becomes  material.  {McOarry  v.  Loomis,  63  N". 
Y.  104.) 

1479.  It  is  not  negligence  in  a  mother  of  a  young  child  of  a 
tractable  nature,  upon  directing  it  to  go  into  another  part  of  the 
home,  to  fail  to  watch  that  it  does  not  go  into  the  street.  {Fallon  v. 
Cent.  Park,  N.  £  E.  R.  R.  R.  Co.,  64  N.  Y.  13.) 


APFELLA.TE  DIVISION. 
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5    544 


6 

99 

6 

206 

7 

124 

12 

147 

Schredner  v.  N.  Y.  C,  etc. . .  12  561 

Healey  v.  Ehret 42  27 

Adams  v.  Nassau,  etc.,  Co..  41  334 

Giunby  v.  Met.  St.  Ry.  Co. .  66  38 

aflfd.  171  N.  Y.  Mem. 
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1480.  Where  a  child  of  tender  years  has  exercised  the  care  which 
a  person  of  mature  years  should  exercise,  any  negligence  of  its  parent 
in  allowing  it  to  go  at  large  is  immaterial.  {Gumming  y.  Brooklyn 
City  R.  R.  Co,,  104  N.  Y.  669.) 

1481.  The  rule  that  the  parent  of  a  child  of  tender  age  must 
protect  it  from  danger  to  which  its  own  want  of  experience  may  sub- 
ject it,  does  not  require  the  parent  to  suspend  his  business  and  keep 
the  child,  when  at  home,  every  moment  under  his  eye,  {Wed  r.  Dry 
Dock,  E.  B.  £  B.  R.  R.  Co,,  119  N.  Y.  147.) 

Drivers  of  prirate  vehiolet.^ 

1482.  The  negligence  of  a  person  managing  a  vehicle  cannot  be 
imputed  as  contributory  negligence  to  an  occupant  of  it,  where  there 
is  no  relation  of  master  and  servant,  or  principal  and  agent,  between 
them.     (Robinson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  11.) 

1483.  The  negligence  of  the  driver  of  a  conveyance  is  not  to  be 
imputed  to  one  who  is  riding  in  it  upon  invitation  and  not  controlling 
the  driver.    (Masterson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  84  N.  Y.  247.) 

1484.  When  a  person  is  riding  in  a  vehicle  driven  by  another,  with 
whom  he  is  pursuing  an  underteking  in  common,  the  negligence  of 
the  driver  must  be  imputed  to  him.  {Donnelly  v.  Brooklyn  City  R. 
R.  Co.,  109  N.  Y.  16.) 

1485.  Rule  in  Robinson  v.  N.  Y.  Cent  R.  R.  Co.,  66  N.  Y.  11,  as 
to  imputed  negligence,  extended  so  as  to  include  husband  and  wife. 
{Hoag  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  Ill  N.  Y.  199.) 

1486.  Rule  in  Robinson  case,  66  N.  Y.  11,  applied.  {Phillips  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  127  N,  Y.  657.) 

1487.  Where  a  vehicle  is  hired  for  an  excursion  and  its  owner 
selects  and  pays  the  driver  and  the  latter  is  not  under  the  order  of 
the  passengers  as  to  the  manner  in  which  it  shall  be  driven,  the 
relation  of  master  and  servant  does  not  exist  between  the  driver 
and  the  passengers  so  as  to  make  any  negligence  in  so  driving  im- 
putable to  them.    {Lewis  v.  Long  Island  R.  R.  Co.,  162  N.  Y.  52.) 

Common  carriers. 

1488.  The  rule  as  to  imputed  negligence  does  not  apply  to  pas- 
sengers in  railroad  cars.  {Chapman  v.  New  Haven  R.  R.  Co.,  19  N. 
Y.  341.) 


APPELLATE  DIVIBION. 


2  Weidar  v.  Third,  etc,  Co. .  3  370 

Kesaler  v.  Brooklyn,  etc.,  Co.  3  426 

CaUahan  v.  Sharp 3  428 

Smith  V.  N.  Y.  C,  etc.,  Co. .  4  493 
Strauss  v.  Newburgh,  etc. . . 
McCormack  v.  Nassau,  etc. . 

Schron  v.  Staten  I.,  etc.,  Co.  16  111 

McCormack  v.  Nassau,  etc. .  18  333 

Bailey  v.  Jordan 18  387 

Cass  V.  Third  Ave.,  etc,  Co.  20  691 

Bronson  v.  N.  Y.  C,  etc,  Co.  24  262 


6    264 
16      24 
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Zimmerman  v.  Union  Ry.  Co. 
Bei^ld  v.  Nassau,  etc.,  Co. 
Schermerti'n  v.  N.  Y.  C,  etc. 
Fisher  v.  City  Mt.  Vernon. . 
Reed  v.  Met.  St.  Ry.  Co. . . . 
Brennan  v.  Met.  St.  Ry.  Co. 
Morris  v.  Met.  St.  Ry.  Co. . . 
affd.  170  N.  Y.  Mem. 
Dedcer  v.  BTdyn,  etc.,  Co. . 
Flanagan  v.  N.  Y,  C,  etc. . . 
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1489.  The  rule  as  to  imputed  negligence  applies  to  a  passenger  in 
a  public  stage.    {Brown  v.  N.  Y.  Cent.  R.  R.  Co.,  32  N.  Y.  697.) 

1490.  The  rule  as  to  imputed  negligence  does  not  apply  to  a  com- 
mon carrier's  passengers,  {Webster  v.  Hudson  Riv.  R.  R.  Co.,  38  N. 
Y.  260.) 

1491.  The  negligence  of  a  driver  of  a  street  car  is  not  to  be  im- 
puted to  its  conductor  where  it  does  not  appear  that  the  driver  is 
tmder  the  conductor's  directions  as  to  the  car's  management^  other 
than  in  obeying  signals  to  stop  and  go  on  when  taking  on  and  letting 
off  passengers.    {Seaman  v.  Koehler,  122  N.  Y.  646.) 

Maiten.^ 

Matters  of  vessels. 

1492.  The  negligence  of  the  master  of  a  vessel,  whereby  it  is  lost, 
is  not  imputable  to  its  charterer  so  as  to  prevent  him  from  recovering 
an  insurance  on  his  cargo.  {Sturm  v.  Atlantic  Mut.  Ins.  Co.,  63  N. 
Y.  77.) 

1493.  The  negligence  of  the  master  of  a  boat  in  her  management 
is  imputable  to  the  owner  of  her  cargo  in  an  action  to  recover  for 
damages  caused  to  the  cargo  by  the  negligence  of  another.  {Arctic 
Fire  Ins.  Co.  v.  Austin,  69  N.  Y.  470.) 

See  also  tit  II,  art.  VI,  sub  nom.  Insured. 

Physiciaiis.^ 

CROSS-RBFBRBlfOBS. 

See  chap.  IV,  Questions  of  Fact;  also  chap.  V,  Defenses. 

APPELLATE  DIVISION. 

8  Holisoii  V.  N.  Y.,  etc.,  Co. .    25    111  I  *  Caven  v.  City  of  Troy 16    168 
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CHAPTER  IV. 

QUESTIONS  OP  PACT. 

§  188.  In  the  trial  court  the  question  whether  a  person  has  been 
guilty  of  negligence  is  primarily  a  question  of  fact. 

§  189.  On  appeal  the  question  of  a  person's  negligence  is  primarily 
a  question  of  law. 

§  190.  If  upon  a  full  review  of  the  facts,  as  settled  by  the  jury, 
the  appellate  court  is  of  opinion  that  it  is  clear  that  upon  the  facts 
a  party,  whether  plaintiff  or  defendant,  was  negligent,  the  question 
is  considered  to  have  been  one  of  law. 

§  191.  If  the  appellate  court  is  doubtful,  then  the  question  is  con- 
sidered to  have  been  one  of  fact. 

It  follows  that  if  the  trial  court  is  of  opinion  that  it  is  dear  that  either 
party  has  been  guilty  of  negligence,  it  should  rule  accordingly  as  matter 
of  law,  and  if  it  is  doubtful,  it  should  send  the  case  to  the  jury  to  be  de- 
cided as  a  question  of  fact.     (See  note  to  §  2,  chap.  I.) 

It  should  be  pointed  out  that  the  decisions  do  not  yet  go  to  this  extent 
in  so  many  terms.  (See  Penny  v.  Rooh,  Ry.  Co.,  164  N.  Y.  771 ;  also  Ifor- 
riaey  v.  Weatch,  Ry,  Co.,  18  App.  Div.  67,  and  Reed  v.  Met,  8i.  Ry.  Co,, 
58  id.  87.) 

Theorize  as  we  may,  however,  the  conclusion  cannot  be  avoided,  and 
must  some  day  be  announced,  that  most  questions  as  to  negligence  involve 
law  rather  than  fact.  It  has  been  said  that  our  courts  have  too  often 
invaded  the  province  of  the  jury.  What  is  true  is,  that  they  have  too 
often  allowed  the  jury  to  invade  their  own  province.  Instead  of  charging 
a  jury,  *'  if  you  find  that  such  a  thing  was  done,  then  I  charge  you  that 
it  was  a  negligent  act,  and  you  should  find  a  verdict  for  the  plaintiff  or 
defendant  as  the  case  may  be,"  the  court  usually  charges,  "  if  you  find 
that  such  an  act  was  negligent,  then  I  charge  you  that  you  must  find  a 
verdict  for  the  plaintiff,  or  defendant  as  the  case  may  be."  No  verdict 
of  a  jury  can  convert  a  careful  act  into  a  careless  one,  or  vice  versa.  In 
other  words,  it  is  inherent  in  the  very  nature  of  our  system  of  administer- 
ing justice,  that  questions  of  negligence  are  questions  of  law  and  not  fact, 
in  all  cases  except  those  where  there  is  fair  ground  for  difference  of  opin- 
ion.  Such  must  be  left  to  the  jury  as  the  only  tribunal  which  can  settle 
them. 

§  192.  The  length  of  time  necessary  to  enable  the  rule  as  to  con^- 
structive  notice  to  be  applied  is  usually  a  question  of  fact. 
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§  198.  The  question,  whether  an  employee  understood  and  assnmeil 
the  risk  of  an  injury,  or  was  guilty  of  contributory  negligence  by  con- 
tinuing in  employment  with  knowledge  of  the  risk,  is,  under  the  Em- 
ployer's Liability  Act  of  1902,  a  question  of  fact  in  the  first  instance. 

QuEBY. —  How  far  does  the  last  sentence  of  section  3  of  the  act  affect 
the  application  of  thie  rule  in  cases  not  brought  under  it? 

Collected  from  the  Following  Decisions,  Grouped  Under  these  Headings: 


Servants,  1586. 
Carriers,  1600. 
Passengers,  1611. 
Real  property. 

(1)  Owners  of,  1623. 

(2)  Tenants  and  others  on,  1625. 

(3)  Tracks  crossing  each  other,  1629. 
Owners  of  vessels,  1631. 

Children,  1635. 
Imputed  negligence,  1645. 
Reasonable  time,  165oa. 
Identification,  1653b. 
Miscellaneous,  1664. 


In  general,  1494. 
Nonsuit,  1514. 
Notice,  1518. 
Highways. 

What  are,  1520. 

Use  of,  1521. 

Municipal  defendants,  1522. 

Railroad  crossings. 

(1)  Defendants,  1530. 

(2)  Plaintiffs,  1541. 
Users  of. 

(1)  Defendants,  1561. 

(2)  Plaintiffs,  1565. 
Masters,  1581. 

In  general. 

1494.  It  is  not  easy  to  suppose  a  case  in  which  the  court  would  be 
warranted  in  holding  as  matter  of  law,  that  negligence  was  proved. 
{Bemhard  v.  Bens.  &  Sar.  B.  B.  Co.,  1  Abb.  C.  A.  D.  131,  per 
Selden,  J.) 

1495.  Even  if  the  facts  upon  an  issue  of  negligence,  are  not  in 
dispute,  where  they  are  fairly  susceptible  to  diflferent  inferences,  it  is 
for  the  jury  to  draw  them.  {Keller  v.  N,  Y.  Cent.  B.  B.  Co.,  2  Abb. 
C.  A.  D.  480.) 

1496.  When  negligence  may  or  may  not  be  inferred  from  a  set  of 
circumstances,  it  is  a  question  of  fact  for  the  jury.  {Holbrook  v. 
Utica  &  Schenectady  B.  B.  Co.,  12  N.  Y.  236.) 

1497.  Where  a  person  is  found  injured  so  that  he  cannot  explain 
how,  and  the  circumstances  permit  of  an  explanation  which  is  suf- 
ficient, if  accepted,  to  acquit  him  of  negligence,  the  case  should  be 
sent  to  the  jury.     (Johnson  v.  Hudson  Biv.  B,  B.  Co.,  20  N.  Y.  65.) 

1498.  The  distinction  between  gross  negligence  and  slight  negli- 
gence is  one  of  fact,  not  law.  (Perkins  v.  N.  Y.  Cent.  B.  B.  Co.,  24 
N.  Y.  196.) 

1499.  When  the  issue  of  negligence  depends  on  inferences  to  be 
deduced  from  a  variety  of  circumstances  in  regard  to  which  there  is 
room  for  fair  difference  of  opinion  among  intelligent  men,  it  is  a 
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matter  of  right  to  have  it  submitted  to  a  jury.     (Wolfkiel  v.  Sixth 
Ave,  R.  R.  Co.,  38  N.  Y.  49.) 

1600.  Where  alleged  contributory  negligence  of  the  person  injured 
is  induced  by  an  act  of  the  defendant,  it  is  a  question  of  fact  whether 
such  person  was  negligent.  {Filer  v.  N.  Y.  Cent  R.  R.  Co.,  49  N. 
Y.  47.) 

1601.  Where  the  alleged  facts  claimed  to  constitute  contributory 
negligence,  depend  on  the  credibility  of  witnesses,  or  on  inferences 
to  be  drawn  from  circumstances  as  to  which  men  might  well  differ,  it  is 
a  question  of  fact  whether  the  injured  person  was  n^ligent.  {Hack- 
ford  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  53  N.  Y.  654.) 

1502.  In  cases  of  nice  distinctions,  where  the  question  of  contribu- 
tory negligence  was  submitted  to  the  jury,  and  its  verdict  has  been  sus- 
tained at  the  General  Term,  the  burden  is  on  him  who  alleges  error  to 
show  it  with  reasonable  certainty.    {Id.) 

1503.  Whenever  men  of  ordinary  prudence  and  discretion  might 
differ  as  to  the  character  of  an  act  imder  the  circumstances  of  the 
case,  the  question  whether  it  was  a  negligent  act  is  one  of  fact. 
{Hays  Y.  MUler,  70  N.  Y.  112.) 

1604.  Whether  it  is  negligent  for  a  man  to  put  himself  in  peril  to 
save  his  property  from  apprehended  damage,  it  not  being  certain  that 
he  will  himself  be  injured,  is  a  question  of  fact.  {Rexter  v.  Starin,  73 
N.  Y.  601.) 

1505.  Whether  a  person  admittedly  using  some  caution,  has  used 
enough  is  a  question  of  fact.  {Niven  v.  City  of  Rochester,  76  N.  Y. 
619.) 

1506.  Whether  one,  who  takes  some  measures  to  avoid  danger,  did 
all  that  an  ordinarily  prudent  person  would  do  under  the  circum- 
stances, is  a  question  of  fact.  {Stackus  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  79  N.  Y.  464.) 

1507.  Where,  upon  the  plaintiff *s  evidence,  different  inferences 
may  be  drawn,  one  of  which  inculpates,  and  the  other  exculpates  the 
defendant,  the  question  is  one  of  fact  for  the  jury.  {Brophy  v.  Bart- 
lett,  108  N.  Y.  632.) 

1508.  When  a  person  is  seeking  escape  from  impending  danger  and 
is  delayed,  whether  he  is  negligent  in  getting  away  is  a  question  of 
fact.    {Rima  v.  Rossie  Iron  Works,  120  N.  Y.  433.) 

1509.  'T^t  by  no  means  necessarily  follows  because  there  is  no  con- 
flict in  the  testimony,  that  the  court  is  to  decide  the  issue  between 
the  parties  as  a  question  of  law.  The  fact  of  negligence  is  very 
seldom  established  by  such  direct  and  positive  evidence  that  it  can  be 
taken  from  the  consideration  of  the  jury  and  pronounced  upon  as 
matter  of  law.  On  the  contrary,  it  is  almost  always  to  be  deduced  as 
an  inference  of  fact  from  several  facts  and  circumstances  disclosed  by 
the  testimony,  after  their  connection  and  relation  to  the  matter  in 
issue  have  been  traced,  and  their  weight  and  force  considered.  In 
such  cases  the  inference  cannot  be  made,  without  the  intervention 
of  a  jury,  although  all  the  witnesses  agree  in  their  statements,  or 
there  be  but  one  statement,  which  is  consistent  throughout.    Pre- 
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sumptions  of  fact  from  their  very  nature,  are  not  strictly  objects  of 
legal  science,  like  presumptions  of  law."  (Ireland  v.  Oswego,  H.  dk 
S.  PL  Road  Co.,  13  N.  Y.  533,  per  T.  A.  Johnson,  J.) 

1610.  "  The  question  of  negligence  in  all  cases  involves  a  question 
of  fact;  and  it  is  only  where  the  question  of  fact  is  free  from  all 
doubt,  that  the  court  has  a  right  to  apply  the  law  without  the  action 
of  a  jury."  {Keller  v.  N.  Y.  Cent.  R.  R.  Co.,  2  Abb.  C.  A.  D.  483, 
per  Mason,  J.) 

1511.  ^^When  either  the  facts  or  the  inference  to  be  drawn  from 
them  are  in  any  degree  doubtful  as  to  the  question  of  negligence,  it  is 
the  duty  of  the  judge  to  submit  the  matter  to  the  jury  under  proper 
instructions  as  to  the  law."    (Id.) 

1512.  It  is  not  enough  to  prove  facts  from  which  either  the  con- 
clusion of  negligence  or  the  absence  of  negligence  may  with  equal 
fairness  be  drawn.     (Hart  v.  Hud.  Riv.  Br.  Co.,  84  N.  Y.  56.) 

1513.  A  conflict  between  oral  testimony  and  a  scientific  fact, 
about  which  there  is  no  dispute,  presents  no  question  of  fact  for  the 
jury.    (Hudson  v.  Rome,  Watertown  &  Og.  R.  R.  Co.,  145  N.  Y.  408.) 

Nonsuit. 

1514.  If  it  appears  from  plaintiff's  evidence  that  he  was  guilty  of 
negligence,  he  should  be  nonsuited.  (Bemhard  v.  Rens.  &  Sar.  R.  R. 
Co.,  1  Abb.  C.  A.  D.  131.) 

1515.  When  it  is  necessary,  as  in  most  cases  it  is,  to  determine 
what  a  person  of  ordinary  care  and  prudence  would  be  likely  to  do 
imder  the  circumstances  proved,  and  it  involves  more  or  less  of  con- 
jecture, a  nonsuit  is  not  proper.  (Webber  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  58  N.  Y.  451.) 

1516.  In  an  action  to  recover  damages  for  negligence,  to  justify  a 
nonsuit,  the  facts  must  be  so  clear  against  the  plaintiff  that  there  is 
no  room  for  doubt.     (Hart  v.  Hud.  Riv.  Br.  Co.,  80  N.  Y.  622.) 

1517.  Where  a  plaintiff's  evidence  does  not  show  affirmatively  a 
want  of  care  on  the  part  of  an  injured  person,  and  is  quite  consistent 
with  due  care,  it  is  error  to  nonsuit.  (Olayin  v.  The  Mayor,  112  N. 
Y.  223.) 

See  also  chap.  VH,  Evidence,  sub  nom.  Burden  of  Proof,  Presump- 
tions, Inferences;  chap.  VIII,  Causes. 

Hoticc.* 

1518.  Whether  the  presence  on  a  sidewalk  of  an  unlawful  obstruc- 
tion for  four  days  was  suflSciently  long  enough  for  the  city  authorities 
to  become  apprised  thereof  and  remove  it,  is  a  question  of  fact, 
(Kunz  V.  City  of  Troy,  104  N.  Y.  344.) 

APPELLATE  DIVISION. 

iBlakeslee  v.  City  Geneva..    61      42 
14 
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1519.  Where  an  unsafe  condition  of  a  street  has  existed  for  a  week, 
it  is  a  question  of  fact  whether  it  is  sufficient  to  charge  the  city 
with  knowledge  of  it.    {Turner  v.  City  of  Newburgh,  109  N.  Y.  301.) 

See  chap.  X,  Miscell.  Subj.,  sub  nom.  Notice. 


Hiirhways. 


What  Abe. 


1520.  Question  of  fact  as  to  whether  a  certain  road  was  a  highway. 
{McCarthy  v.  Lake  Shore  &  M.  8.  R.  B.  Co.,  76  N.  Y.  592.) 

Use  of. 

1521.  Whether  the  act  of  a  person  in  using  a  highway  while  making 
repairs  on  his  premises  was  reasonably  necessary  in  the  conduct  of 
such  repairs,  and  was  not  an  unreasonable  interference  with  the  rights 
of  the  public,  is  a  question  of  fact  {Tinker  v.  N.  Y.,  Ont.  £  West 
B.  B.  Co.,  157  N.  Y.  312.) 

Municipal  Defendants.^ 

1522.  Whether  a  sidewalk  is  maintained  in  a  reasonably  safe  con- 
dition for  public  use  is  a  question  of  fact.  {Bullock  v.  The  Mayor,  99 
N.  Y.  654.) 

1523.  Whether  a  depression  of  eight  inches  in  a  crosswalk  is  xmsafe 
is  a  question  of  fact.  {Ooodfellow  v.  The  Mayor,  etc.,  of  New  York, 
100  N.  Y.  15.) 

1524.  Whether  the  failure  of  a  cit/s  street  superintendent  to 
require  the  removal  of  dirt,  which  he  sees  thrown  upon  a  sidewalk 
from  an  excavation,  was  negligent,  is  a  question  of  fact.  {Shook  v. 
City  of  Choes,  108  N.  Y.  648.) 

1625.  Whether  a  commissioner  of  highways  performs  his  full  duty 
to  obtain  funds  to  repair  them,  by  contenting  himself  with  demand- 
ing them  from  the  town  supervisor,  is  a  question  of  fact.  {Clapper 
V.  Town  of  Waterford,  131  N.  Y.  382.) 

1526.  Where  a  city  under  due  authority  of  law  requires  that  lateral 
connections  between  the  public  mains  in  its  streets  and  adjoining  lots 
shall  be  made  by  its  own  workmen  under  the  direction  of  its  superin- 
tendent, the  pay  of  whom  is  to  be  borne  by  the  person  applying  to 
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have  the  connection^  it  is  a  question  of  fact  whether  such  person  or  the 
city  is  the  master  of  the  workman.  (Wilson  v.  City  of  Troy,  135  N. 
Y.  96.) 

1527.  Whether  a  railing  two  and  one-half  feet  high  is  a  sufScient 
guard  aroimd  an  area  in  a  sidewalk  is  a  question  of  fact.  (Donnelley 
V.  City  of  Rochester,  166  K  Y.  315.) 

1528.  When  timbers  of  a  bridge  have  been  left  upon  it  longer  than 
usual,  it  is  a  question  of  fact  whether  the  failure  to  renew  them 
after  the  usual  time  allowed  for  their  life  was  negligence. 
(Bush  V.  Del,  Lack.  &  W.  B.  R.  Co.,  166  N.  Y.  210.) 

1529.  In  a  case  where  the  obstruction  of  a  sidewalk  by  a  merchant 
unloading  his  goods  is  more  than  momentary,  it  is  a  question  of  fact 
whether  it  is  so  imreasonable  as  to  constitute  a  nuisance  and  thereby 
to  justify  a  passer-by,  in  going  on  to  the  platform  rather  than  into 
the  street  in  order  to  get  by.    (Murphy  v.  Leggett,  164  N.  Y.  121.) 

Bailroad  Crossings. 
(1)  Defendants.^ 

See  Kelly  v.  Long  Island  R.  R.  Co.,  47  N.  Y.  657. 

1530.  When  two  witnesses  swear  they  did  not  hear  a  whistle  or  a 
bell  at  a  crossing,  and  six  swear  they  did,  it  is  a  question  of  fact  for  the 
jury,  even  though  the  wind  was  blowing  away  from  the  two.  (Roach 
V.  Flushing  &  N.  8.  R.  R.  Co.,  58  N.  Y.  626.) 

1531.  As  against  disinterested  evidence  that  a  bell  was  rung  at  a 
crossing,  evidence  that  none  was  heard  does  not  create  a  conflict  of 
evidence,  justifying  a  submission  to  the  jury  of  the  question  whether 
it  was  rung.    (Culhane  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  60  N.  Y.  133.) 

1532.  Whether  it  is  negligent  to  back  an  engine,  whose  tender 
obscures  the  track,  over  a  city  crossing  at  the  rate  of  eight  miles  an 
hour,  is  a  question  of  fact.  (McOovem  v.  iV^.  Y.  C.  £  H.  R.  R.  R. 
Co.,  67  N.  Y.  417.) 

1533.  The  question  in  cases  of  accidents  at  crossings  is,  did  the 
company  and  the  injured  person  each  use  due  care,  the  one  in  the 
management  of  its  trains,  the  other  in  attempting  to  cross.  (Cordell 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70  N.  Y.  119.) 
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1534.  It  is  error  to  leave  to  a  jury  to  say  what  signals  of  an 
approaching  train  should  have  been  given  to  a  traveler  at  a  crossing 
in  a  particular  case.     {Dyer  v.  Erie  R.  Co.,  71  N.  Y.  228.) 

1535.  Whether  placing  a  cattle-guard  in  a  highway  is  negligence 
is  a  question  of  fact.  (Hoffman  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  75 
N.  Y.  605.) 

1536.  Whether  it  is  negligent  for  a  railroad  company  to  allow  the 
space  between  the  plank  and  the  rail  at  a  crossing  to  be  wider  than  is 
absolutely  necessary  for  the  passage  of  trains  is  a  question  of  fact. 
{Payne  v.  Troy  &  Boston  R.  R.  Co.,  83  N.  Y.  572.) 

1537.  Whether,  when  a  railroad  train  is  approaching  a  crossing, 
which,  while  not  a  public  crossing,  is  used  by  the  public  with  the 
company^s  consent,  it  is  a  sufficient  warning  of  its  approach  to  ring 
the  bell,  is  a  question  of  fact.  {Byrne  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
104  N.  Y.  362.) 

1538.  Whether  a  railroad  crossing,  the  edges  of  the  planks  of 
which  are  not  beveled,  is  negligently  constructed  is  a  question  of 
fact.    {Spooner  v.  Del,  Loch.  &  Wf.  R.  R.  Co.,  115  N.  Y.  22.) 

1539.  Where  a  collision  occurs  between  two  street  cars  on  crossing 
tracks,  which  might  have  been  averted  if  the  driver  of  one  of  them  had 
seen  the  other  in  time  and  slackened  speed,  it  is  for  the  jury  to  say 
whether  he  was  negligent  in  his  management  of  his  car.  {Schneider 
V.  Second  Ave.  R.  R.  Co.,  133  N.  Y.  583.) 

1540.  When  at  night  at  a  crossing,  where  there  is  neither  flagman 
nor  light,  a  backing  engine  follows  a  train  a  short  distance  neither 
sounding  a  whistle  nor  having  a  light  on  its  tender,  the  question  of 
the  company^s  negligence  may  properly  be  submitted  to  the  jury. 
(Fejdowski  v.  Del.  &  Hud.  C.  Co.,  168  N.  Y.  500.) 

(2)  Plaintiffs.* 

1541.  Whether  precautions  observed  by  a  traveler  on  approaching 
a  railroad  crossing  are  sufficient  under  the  circumstances  is  a  question 
of  fact.    {Beisegel  v.  N.  Y.  Cent.  R.  R.  Co.,  34  N.  Y.  622.) 
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1542.  Where  view  of  a  track  is  obscured  at  a  crossing  by  standing 
cars,  and  a  person  going  over,  as  soon  as  he  clears  them,  looks  np  and 
down,  there  being  a  number  of  tracks,  it  is  a  question  of  fact  whether 
he  was  negligent.     (Id,,  14  Abb.  N.  S.  29.) 

1543.  When  a  traveler  approaching  a  railroad  crossing  observes 
some  precautions,  it  is  for  the  jury  to  say  whether  he  was  negligent 
in  crossing.     (Ernst  v.  Hudson  Riv,  R.  R.  Co,,  35  N.  Y.  9.) 

1544.  Whether  a  person  killed  at  a  crossing  was  guilty  of  con- 
tributory negligence,  held  to  be  a  question  of  fact.  (Welch  v.  N.  F. 
Cent  R.  R.  Co,,  53  N.  Y.  610.) 

1545.  Whether  it  is  negligent  for  a  traveler  to  go  over  a  crossing 
behind  a  train  whose  locomotive  is  a  long  way  oflp,  after  he  has  been 
advised  that  the  train  may  back  at  any  moment  and  he  has  stopped 
awhile  to  see  if  it  does,  is  a  question  of  fact.  (Eaton  v.  Erie  Rail- 
way Co,,  51  N.  Y.  544.) 

1546.  Whether  it  was  negligent  for  a  traveler  at  a  crossing  to  fail 
at  night  to  see  an  approaching  train,  when  he  took  precautions  to 
look  for  one,  is  a  question  of  fact.  (Carr  v.  N,  Y,  C.  &  H.  R.  R.  R. 
Co.,  60  N.  Y.  633.) 

1547.  It  is  a  question  of  fact  whether  a  person  is  negligent,  who, 
crossing  railroad  tracks  on  a  city  crossing,  looks  for  trains  both  ways, 
stops  between  two  tracks  for  a  train  to  go  by  on  a  further  track,  and  is 
struck  by  a  train  on  an  intermediate  track  from  behind,  which  gave 
no  warning  and  was  not  seen.  (Hay croft  v.  Lake  Shore  &  Mich^ 
South,  R,  R.  Co.,  64  N.  Y.  636.) 

1548.  Where  a  traveler  takes  some  precautions  at  a  railroad  crossing, 
which  betoken  care  on  his  part,  the  question  whether  he  has  taken 
due  care  is  one  of  fact.    (Dolan  v.  Del.  &  Hud,  C,  Co,,  71  N.  Y.  285.) 

1549.  Where  a  person  crossing  railroad  tracks  is  on  the  alert 
against  danger  from  a  train  on  one  of  the  tracks,  a  presumption  of 
continuance  of  alertness  against  danger  from  a  train  on  another 
track  exists  sufficiently  to  make  the  question  of  his  negligence  one  of 
fact.    (Casey  v.  N,  Y.  C,  &  H.  R.  R.  R,  Co.,  78  N.  Y.  518.) 

1550.  When  there  is  any  evidence,  direct  or  inferential,  of  care  on 
the  part  of  a  person  approaching  a  railroad  crossing  to  look  for  a 
train,  the  question  whether  he  was  negligent  in  crossing  is  one  of 
fact.    (Oreany  v.  Long  Island  R.  R.  Co.,  101  N.  Y.  419.) 

1551.  When  a  person  is  not  negligent  in  starting  to  cross  a  num« 
ber  of  tracks,  and  while  crossing  is  suddenly,  without  warning,  con- 
fronted by  danger  from  an  approaching  train  under  circumstances 
likely  to  produce  confusion  of  mind,  it  is  a  question  of  fact  for  the 
jury  to  say  whether  a  quickening  of  pace  for  advancing,  rather  than 
a  stopping  and  retreating,  was  negligent.  (Sherry  v.  N.  Y.  C.  & 
H.  R.  R.  R,  Co,,  104  N.  Y.  652.) 

1552.  In  a  place  where  there  is  a  maze  of  tracks.  (Blaiser  v.  N^ 
Y„  Lake  Erie  &  YT.  R,  R.  Co.,  110  N.  Y.  638.) 

1553.  Whether  a  woman,  who  is  being  driven  over  a  railroad  cross- 
ing by  her  husband,  was  negligent  in  allowing  herself  to  be  driven  in 
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front  of  an  approaching  train,  in  plain  sight,  is  a  question  of  fact. 
(Uoag  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co,,  111  N.  Y.  199.) 

1554.  In  the  absence  of  evidence  as  to  whether  a  person  protested 
against  being  driven  over  a  crossing  in  front  of  an  approaching  train^ 
it  is  for  the  jury  to  say  whether  or  not  a  protest  was  made,  and  if 
they  find  it  was  not,  then  to  say  whether  such  person  was  under  the 
circumstances  negligent  in  remaining  silent.     (Id,) 

1555.  Whether  it  is  negligent  for  a  person  crossing  a  railroad  track 
under  gates,  to  omit  to  observe  whether  the  further  gate  is  statioij^ary, 
the  nearer  one  being  so,  is  a  question  of  fact.  (Feeney  v.  Long  Island 
R.  R.  Co.,  116  N.  Y.  375.) 

1556.  When  a  person  is  crossing  railroad  tracks  at  a  street  crossing, 
the  gates  being  raised  after  a  train  has  gone  by  and  the  gateman 
shouting  to  go  on,  and  while  paying  attention  to  his  steps,  is  struck 
by  an  engine  which  was  hidden  from  his  view  by  cars  standing  on  a 
track  close  to  where  he  passes,  it  is  a  question  of  fact  whether  he  is  neg* 
ligent  in  failing,  after  clearing  the  end  of  the  standing  cars  to  discover 
the  engine  and  stop  in  time  to  prevent  being  struck.  {Oldenburg  v. 
N,  Y.  C.  &  H.  R.  R.  R.  Co.,  124  N.  Y.  414) 

1557.  Where  gates  at  a  crossing  are  raised  as  an  invitation  to  the 
traveler  to  cross  after  a  train  has  gone  by,  whether  he  was  negligent 
in  doing  so  in  front  of  another  train  approaching  is  a  question  of 
fact,  where  it  does  not  conclusively  appear  that  he  could  have  seen 
the  train  in  time  to  avoid  it.  {Kane  v.  N.  Y.,  N.  H.  &  H.  R,  R. 
Go,,  132  N.  Y.  160.) 

1558.  Whether  a  person  was  guilty  of  negligence  in  crossing  a 
track,  just  after  a  train  had  passed  which  had  left  a  trail  of  smoke, 
is  a  question  of  fact,  where  it  is  shown  that  she  was  in  full  possession 
of  her  faculties,  the  flagman  was  absent,  she  looked  both  ways,  there 
was  a  curve  in  the  track,  and  no  signal  of  approach  was  given  by  the 
engine,  which  was  moving  rapidly.  (McNamara  v.  N.  Y.  C.  &  H, 
R.  R,  R.  Co.,  136  N.  Y.  650.) 

1559.  Whether  a  person,  having  crossed  twenty-four  railroad  tracks 
at  night,  and  seeing  a  headlight  on  a  train,  was  negligent  in  not 
discovering  that  it  was  on  a  track  she  was  about  to  cross,  the  existence 
of  which  she  did  not  know,  rather  than  upon  another  track,  as  she 
supposed,  is  a  question  of  fact.  {Doyle  v.  Penn.  A  N.  Y.  Canal  dc 
R.  R.  Co.,  139  N.  Y.  637.) 

1560.  Rule  in  former  cases  applied,  where  a  deceased  person  is  shown 
to  have  taken  some  precaution  against  being  run  over  at  a  railroad 
crossing,  it  is  a  question  of  fact  whether  he  was  negligent. 
{Henavie  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  166  N.  Y.  280.) 
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Users  of. 
(1)  Defendants!^ 

1561.  Whether  due  care  has  been  used  in  trying  to  pass  another 
vehicle  on  the  road,  or  in  refusing  to  yield  passage,  is  a  question  of 
fact.     (Bumham  v.  Butler,  31  N.  Y.  480.) 

1562.  Whether  a  person  driving  along  a  street  at  night  at  six  to 
seven  miles  an  hour  is  negligent  in  so  doing  is  a  question  of  fact. 
(Brook  V.  Schwerin,  54  N.  Y.  343.) 

1563.  It  is  a  question  of  fact  whether  a  car  was  negligently 
managed,  when  even  though  it  does  not  strike  a  vehicle  ahead  it  runs 
up  on  it  so  swiftly  and  without  warning  that  in  a  belated  attempt  to 
get  out  of  the  way  the  vehicle  is  upset.  {Countryman  v.  Fonda,  J.  & 
G.  R.  R.  Co.,  166  N.  Y.  201.) 

1564.  Whether  a  truck  was  negligently  driven,  whose  whiffletree 
struck  a  person  while  in  the  act  of  mounting  a  standing  vehicle  by 
stepping  on  the  hub  of  its  wheel,  is  a  question  of  fact.  {Kettle  v. 
Turl,  162  N.  Y.  255.) 
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A  Code  of  Negligence. 


[Part  I. 


(2)  Plaintiffs.^ 

1565.  Whether  it  is  negligent  for  a  person  with  defective  eyesight 
to  walk  in  the  streets  is  a  question  of  fact.  (Davenport  v.  RucJcman, 
37  N.  Y.  568.) 

1566.  Whether  a  person  crossing  a  street  at  night  with  some  pre- 
cautions is  careful  enough  is  a  question  of  fact.  (Brook  v.  Schwerin, 
54  N.  Y.  343.) 

1567.  Whether  it  is  negligent  to  take  a  number  of  horses  over  a 
bridge  is  a  question  of  fact,  where  the  bridge  would  be  strong  enough 
to  support  the  number  if  it  were  in  proper  repair.  (French  v.  Donald- 
son, 57  N.  Y.  496.) 

1568.  Whether  a  passer-by  in  a  city  street  was  negligent  in  failing 
to  observe  anything  projecting  from  the  rear  of  a  passing  vehicle 
is  a  question  of  fact.     (Sheehy  v.  Burger,  62  N.  Y.  558.) 

1569.  Whether  a  person  in  passing  over  an  unsafe  sidewalk,  know- 
ing its  condition  and  using  some  care,  was  guilty  of  negligence,  is  a 
question  of  fact.  (Bullock  v.  The  Mayor,  etc,  of  New  York,  99  N". 
Y.  654.) 

1570.  Whether  a  vehicle  of  imusual  but  not  extraordinary  dimen- 
sion e  is  a  proper  one  to  be  driven  along  a  street  is  a  question  of  fact. 
(Sewall  V.  City  of  Cohoes,  75  N.  Y.  45.) 

1571.  Whether  a  person,  who  used  some  care  in  attempting  to  cross 
a  street  crowded  with  street  cars,  was  negligent  in  failing  to  observe 
the  approach  of  a  car  behind  him,  is  a  question  of  fact.  (McClain  v. 
Brooklyn  City  R.  B.  Co.,  116  N.  Y.  459.) 

1572.  Whether  the  place  occupied  by  a  driver  on  a  loaded  vehicle 
was  the  proper  place  for  him  to  occupy,  is  a  question  of  fact.  (Bryant 
V.  Town  of  Randolph,  133  N.  Y.  70.) 

1573.  Where  an  upset  on  a  bank  at  one  side  of  a  road  is  the  result 
of  efforts  by  the  driver  to  control  a  frightened  horse  and  keep  him 
from  plunging  into  a  railroad  cut  on  the  other  side,  it  is  a  question 
of  fact  whether  it  was  due  to  negligence  on  the  pwt  of  the  driver. 
(Allen  V.  Buffalo,  R.  &  P.  R.  Co.,  151  N.  Y.  434.) 

1574.  Whether  the  driver  of  a  fire  engine,  speeding  to  a  fire  at  night 
and  coming  into  collision  with  another  vehicle,  was  guilty  of  negli- 
gence which  contributed  to  the  collision  is  a  question  of  fact  for  the 
jury.     (Farley  v.  The  Mayor,  152  N.  Y.  222.) 
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1575.  In  the  case  where  a  driver  of  a  vehicle  was  jostled  from  his 
seat  on  to  its  pole  by  its  wheels  striking  one  obstruction  of  the  high- 
way and  from  thence  under  the  wheels  by  striking  a  second  obstruc- 
tion, his  retention  of  the  reins  and  gripping  them  more  tightly  is 
sufficient  evidence  of  care  to  require  the  question  as  to  his  negligence 
to  be  sent  to  the  jury  as  a  question  of  fact.  (Schafer  v.  The  Mayor, 
154  N.  Y.  466.) 

1576.  Whether  a  person  who  is  acquainted  with  the  sidewalk  and 
who  in  the  dark  stumbles  over  an  unlighted  plank  placed  there  over 
night,  is  guilty  of  negligence,  is  a  question  of  fact.  (Fordham  v. 
Gouvemeur  Village,  160  N.  Y.  541.) 

1577.  Whether  a  person  is  guilty  of  negligence  who  mounts  to  a 
seat  on  a  vehicle  from  the  street  side  instead  of  the  sidewalk  is  a 
question  of  fact.     (Kettle  v.  Turl,  162  N.  Y.  255.) 

1578.  When  a  person  is  driving  along  a  street-car  track  on  which 
cars  run  at  long  intervals,  and  a  car  comes  up  behind  and  at  a  rapid 
rate  without  warning,  it  is  a  question  of  fact  whether  an  upset  of  the 
vehicle  in  a  hurried  attempt  to  get  off  the  track  is  due  to  the  negli- 
gence of  its  own  driver  or  to  that  of  the  motorman  of  the  car. 
{Countryman  v.  Fonda,  J,  &  0.  R.  R.  Co.,  166  N.  Y.  201.) 

1579.  When  an  examination  of  a  bridge  is  made  before  an  unusually 
heavy  load  is  sent  over  it  and  those  who  make  the  examination  con- 
clude that  the  load  is  not  too  heavy  for  the  bridge,  it  is  a  question  of 
fact  whether  it  was  negligent  to  take  the  load  over  it.  (Bush  v.  DeL, 
Lack.  &  W.  R.  R.  Co.,  166  N.  Y.  210.) 

1580.  So  also  as  to  reliance  by  injured  parity  on  the  judgment  of 
the  others.     (Id.) 

Hatters.^ 

1581.  Whether  an  act  of  a  servant  was  willful  and  malicious  or  was 
mistakenly  conceived  by  him  to  be  a  necessary  use  of  force  to  carry 
out  his  master^s  orders  is  a  question  of  fact.  (Jackson  v.  Second 
Ave.  R.  R.  Co.,  47  N.  Y.  274.) 
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1582.  Where  the  place  in  which  a  master  requires  a  serrant  to  work 
is  necessarily  unsaie,  it  is  for  the  jury  to  determine  whether  the 
master  has  adopted  all  reasonable  precautions  to  shield  him  from 
the  danger  he  is  exposed  to  in  working  there.  {McOovern  v.  Cent 
rt  R.  R.  Co.,  123  N.  Y.  280.) 

1583.  In  considering  whether  a  master  has  properly  provided  for 
the  safety  of  his  servants  by  adequate  rules,  a  jury  is  not  bound  to 
find  a  particular  rule  to  be  adequate  or  inadequate  because  some  other 
master  had  adopted  or  rejected  it.  {Abel  v.  Del.  &  Hud.  0.  Co.,  128 
N.  Y.  662.) 

1584.  Whether  the  failure  of  an  employer  to  guard  a  set  screw, 
which  only  protrudes  from  a  revolving  collar  five-eighths  of  an  inch 
is  a  violation  of  the  Factory  Act,  is  a  question  of  fact  {Olens  Falls 
Port.  Gem.  Co.  v.  Travelers'  Ins.  Co.,  162  N.  Y.  399.) 

1585.  Whether  an  employer,  acquainted  with  the  actual  perils  of 
working  in  a  particular  trench,  has  taken  due  care  to  make  it  reason- 
ably safe  for  his  employees  to  work  there  is  a  question  of  fact. 
{Finn  v.  Cassidy,  165  N.  Y.  584.) 

Servants.'' 

1586.  Where  the  master  has  indicated  to  his  servant  an  intention 
to  discharge  another  servant  who  has  become  incompetent,  it  is  a 
question  of  fact  whether  it  is  negligent  for  the  former  to  remain 
in  the  master's  employ.  {Laning  v.  N.  Y.  Cent.  R.  R.  Co.,  49  N.  Y. 
521.) 

1587.  Whether  an  engineer,  running  (driving?)  an  engine  on  a 
railroad  track,  has  had  thereby  sufficient  opportunity  to  become 
acquainted  with  defects  in  the  tracks  making  it  unsafe,  is  a  question 
of  fact.  {Mehan  v.  Syracuse,  Ring.  &  N.  Y.  R.  R.  Co.,  73  N.  Y. 
585.) 

1588.  Where  an  engineer,  in  seeking  to  charge  a  railroad  company 
for  negligence  in  omitting  to  maintain  a  safe  roadbed,  seeks  to  escape 
a  counter-charge  of  negligence  in  himself  running  over  it,  it  is  a 
question  of  fact  whether  he  was  guilty  thereof,  where  it  appears  that 
he  did  so  by  express  orders,  under  a  promise  to  repair,  and  that  others 
had  run  over  it  without  injury.  {Hawley  v.  North.  Cent.  R.  Co.,  82 
N.  Y.  370.) 
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1589.  Whether  the  use  by  a  servant  of  a  defective  machine  in  a 
hurried  manner  to  get  through  work  by  a  certain  hour,  when,  while 
seeing  the  defect,  he  does  not  know  that  it  is  a  dangerous  one,  was 
negligent,  is  a  question  of  fact.    (Kain  v.  Smith,  89  N.  Y.  375.) 

1590.  Whether  a  person  is  sufficiently  acquainted  with  a  dangerous 
spot  in  a  place  where  he  works  to  make  it  negligent  to  fall  into  it  is 
a  question  of  fact    (Bassett  v.  Fish,  75  N.  Y.  303.) 

1591.  Whether  a  servant,  newly  employed,  has  used  due  diligence  to 
make  himself  acquainted  with  the  obvious  dangers  of  the  employ- 
ment is  a  question  of  fact.  {Fredenburg  v.  North.  Cent.  R.  R.  Co., 
114  N.  Y.  582.) 

1592.  Whether  the  failure  of  a  brakeman  to  discover,  where  he  has 
but  an  instant  in  which  to  do  so,  that  a  bumper  on  a  moving  car  he  is 
about  to  couple  to  another  will  pass  under  the  bumper  of  the  latter, 
and  allow  his  hand  holding  up  the  coupling  link  to  be  crushed  between 
the  deadwoods  of  the  cars,  is  negligent,  is  a  question  of  fact. 
(Goodrich  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  116  N.  Y.  398.) 

1593.  Whether  it  is  negligent  for  a  boy  to  continue  to  work  at  a 
machine  after  knowledge  that  it  is  defective  and  dangerous,  is  a 
question  of  fact.     (McCarragher  v.  Rogers,  120  N.  Y.  526.) 

1594.  Whether  a  servant  is  negligent  in  working  in  a  dangerous 
place,  when  the  master  has  failed  to  adopt  all  the  reasonable  pre- 
cautions he  might  adopt  for  his  safety,  is  a  question  of  fact.  (Mc- 
Govern  v.  Cent.  Vt.  R.  R.  Co.,  123  N.  Y.  280.) 

1595.  Whether  under  a  rule  which  says  that  all  stations  must  be 
approached  cautiously,  the  running  of  an  engine  into  a  railroad  yard 
at  seven  miles  an  hour  on  a  dark  and  foggy  night  was  such  want  of 
care  and  caution,  as  contributed  to  a  collision  with  a  standing  engine, 
having  no  light  that  could  be  seen,  is  a  question  of  fact.  (Whittaker 
V.  Del.  &  Hud.  C.  Co.,  126  N.  Y.  544.) 

1596.  Where  a  railroad  company  requires  its  cars  to  be  inspected 
both  by  special  inspectors  at  the  starting  of  the  train  and  by 
its  general  trainmen  at  a  place  along  the  route,  the  question  whether 
a  brakeman  was  negligent  in  not  discovering  a  defect  which  had 
escaped  the  notice  of  the  special  inspector,  is  one  of  fact.  {Eaton  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  163  N.  Y.  391.) 

1597.  Whether  an  employee,  set  to  work  on  a  narrow  ledge  on 
the  side  of  a  cliff  and  only  endangered  by  rock  falling  from  above 
was  guilty  of  negligence  contributing  to  his  own  fall  by  failing  to 
have  a  rope  tied  around  him,  is  a  question  of  fact  (Devito  v.  Craje, 
165  N.  Y.  378.) 

1598.  Whether  a  newly  employed  servant,  imacquainted  with  the 
cellar  in  which  he  was  set  to  work,  was  negligent  in  not  discovering 
a  wellhole  in  his  path,  is  a  question  of  fact  (Eastland  v.  Clarke,  165 
N.  Y.  420.) 

1599.  Whether  an  employee,  unacquainted  with  the  actual  perils 
of  working  in  a  particular  trench,  was  guilty  of  negligence  or  assumed 
the  risk  in  workmg  there,  is  a  question  of  fact.  (Finn  v.  Cassidy,  165 
N.  Y.  584.) 
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Carriers.^ 

1600.  Whether  it  is  negligent  for  a  driver  of  a  street  car  not  to  slow 
up  when  a  horse  attached  to  a  vehicle  ahead  is  unmanageable  is  a 
question  of  fact.     {Clark  v.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y.  135.) 

1601.  As  to  issue  of  negligence  of  carrier,  in  starting  a  car  while 
passenger  is  getting  on,  depending  on  inferences,  see  In  General, 
supra.    (Wolfkiel  v.  Sixth  Ave.  R.  R.  Co.,  38  N.  Y.  49.) 

1602.  Where  a  train  on  a  dark  night  overshoots  an  announced 
station,  it  is  a  question  of  fact  whether  the  omission  of  the  trainmen 
to  announce  to  passengers  that  it  is  to  back  is  negligence.  {Taber  v. 
Del,  Lack.  &  West.  R.  R.  Co.,  71  N.  Y.  489.) 

1603.  Whether  a  railroad  company  is  guilty  of  negligence  in  allow- 
ing a  passenger  to  alight  from  its  train  at  night  unwarned  at  a  spot 
where  there  is  a  space  a  foot  wide  between  the  platform  of  the  car 
and  the  station,  is  a  question  of  fact.  {Boyce  v.  Manhattan  Railway 
Co.,  118  N.  Y.  314.) 

1604.  Whether  a  carrier  is  negligent  in  taking  on  board  his  con- 
veyance more  passengers  than  can  be  conveniently  accommodated 
is  a  question  of  fact.  {Lehr  v.  Steinway  &  Hunters  Point  R.  R.  Co., 
118  N.  Y.  556.) 

1605.  Whether  a  conductor  is  negligent  in  prematurely  crying  out 
''  all  aboard ''  is  a  question  of  fact.  {Lent  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  120  N.  Y.  467.) 

1606.  Whether  a  common  carrier's  system  of  inspecting  its  vehicles 
is  suflBciently  careful  is  a  question  of  fact  {Palmer  v.  Del.  &  Hud. 
C.  Co.,  120  N.  Y.  170.) 

1607.  In  an  action  to  recover  damages  received  while  boarding  a 
car,  it  is  error  to  leave  to  the  jury  to  say  whether  the  driver  of  an- 
other car  of  the  defendant,  which  happened  to  be  passing,  did  his 
whole  duty,  in  the  absence  of  proof  that  he  managed  it  in  any  other 
way  than  the  circumstances  required.  {Black  v.  Brooklyn  City  R.  R. 
Co.,  108  N.  Y.  640.) 

1608.  Whether  the  starting  of  a  street  car  before  a  passenger  has 
had  full  opportunity  to  get  on  was  negligent,  is  a  question  of  fact. 
{Morrison  v.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  130  N.  Y.  166.) 

1609.  Where  minute  inspection  of  a  brake  chain  would  reveal  a  flaw, 
and  only  a  general  inspection  is  given,  it  is  a  question  of  fact  whether 
the  inspection  given  was  negligent.  {Wynn  v.  Cent.  Park,  N.  &  E. 
R.  R.  R.  Co.,  133  N.  Y.  575.) 

1610.  Whether  a  street  car  was  properly  constructed,  held  to  be  a 
question  of  fact,  as  also  whether  it  had  been  properly  managed. 
{Smith  V.  Kingston  City  R.  R.  Co.,  169  N.  Y.  616.) 
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Passengers.^ 

1611.  Whether  a  passenger  is  guilty  of  negligence  in  alighting  from 
a  train  at  a  station,  which  is  not  announced,  and  to  which  he  is  a 
stranger,  and  when  a  hurried  stop  is  made,  is  a  question  of  fact. 
(Dickins  V.  N.  Y.  Cent  R.  R.  Co.,  1  Abb.  C.  A.  D.  504.) 

1612.  Whether  it  is  negligent  in  a  passenger  to  pass  from  one  car 
to  another  on  a  moving  train  in  search  of  a  seat,  under  a  brakeman's 
instructions,  is  a  question  of  fact.  (Mclntyre  v.  N.  Y.  Cent  R,  R. 
Co,,  37  N.  Y.  287.) 

1613.  Whether  a  passenger  is  guilty  of  contributory  negligence  in 
boarding  a  train  under  circumstances  which,  but  for  the  implied 
assent  of  the  company,  would  render  him  negligent,  is,  where  such 
assent  exists,  a  question  of  fact.  {Hulbert  v.  N.  Y,  Cent  R,  R.  Co., 
40  N.  Y.  145.) 

1614.  It  is  ordinarily  a  question  of  fact  whether  it  is  negligent  for 
a  person  to  board  a  slowly-moving  street  car.  (Eppendorf  v.  Brook' 
lyn  City  &  N.  R.  R.  Co.,  69  N.  Y.  195.) 

1615.  Whether  a  passenger,  who  knows  that  a  train  is  reaching  his 
station,  is  justified  on  a  dark  night  in  supposing  when  it  stops  that  it 
has  reached  the  spot  where  he  is  to  alight,  is  a  question  of  fact. 
{Taber  v.  Del,  Lack.  &  Vf.  R.  R.  Co.,  71  N.  Y.  489.) 

1616.  Whether  it  is  negligent  for  a  passenger  to  cross  a  track  at  a 
station  without  looking  in  order  to  take  a  train  on  the  next  track 
which  has  stopped  to  receive  him,  is  a  question  of  fact.  {Terry  v. 
Jewett,  78  N.  Y.  338.) 

1617.  It  is  a  question  of  fact  whether  it  is  negligent  for  a  passenger 
under  the  conductor's  inducement  to  get  off  a  slowly-moving  train, 
which,  on  arriving  at  his  station,  does  not  stop.  (Bucher  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  98  N.  Y.  128;  Filer  v.  N.  Y.  Cent  R.  R.  Co,,  49  id. 
47;  but  see  Morrison  v.  Erie  R.  Co.,  56  id.  302.) 

1618.  Whether  a  passenger  alighting  from  a  train  is  guilty  of 
negligence  in  stepping  into  a  vacant  space  between  the  platforms  of 
the  car  and  the  station,  the  existence  of  which  is  unknown  to  him 
and  is  hidden  from  his  view  by  preceding  passengers,  is  a  question  of 
fact.     {Boyce  v.  Manhattan  R,  Co.,  118  N.  Y.  314.) 
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1619.  Whether  a  passenger  is  negligent  in  compljing  with  a  con- 
ductor's premature  cry  of  "  all  aboard ''  is  a  question  of  fact  {Lent 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  120  N.  Y.  467.) 

1620.  Whether  a  man  seventy  years  of  age  was  negligent  in  at- 
tempting to  board  a  street  car,  before  it  had  fully  stopped  for  him  to 
get  on,  is  a  question  of  fact.  {Morrison  v.  Broadway  £  Seventh  Ave. 
R.  R.  Co.,  130  N.  Y.  166.) 

1621.  Whether  a  passenger,  in  riding  on  the  front  platform  of  a 
crowded  car  with  the  assent  of  the  conductor,  is  negligent  is  a  question 
of  fact.  {Lehr  v.  Steinway  &  Hunters  Point  R.  R.  Co.,  118  N.  Y. 
566.) 

1622.  The  question  whether  a  passenger  is  negligent,  who,  in  pur- 
suance of  long-continued  custom,  crosses  a  track  for  the  purpose  of 
taking  a  train  announced  by  the  company's  doorman  as  coming  into 
the  station,  and  fails  to  observe  that  instead  of  coming  in  on  a  fur- 
ther track,  as  usual,  it  is  coming  in  on  the  intervening  track,  is  a 
question  of  fact  for  the  jury.  {Beecher  v.  Long  Island  R.  R.  Co.,  161 
N.  Y.  222.) 

As  to  questions  of  fact  growing  out  of  concealment  of  stipulations 
against  liability  in  broad  columns  and  fine  type  of  contract,  see  chap.  II, 
Carriers,  auh   nom.,  Of  Goods. 


Beal  property. 


Owners  of.*^ 


1623.  Whether  an  adjoining  owner  was  negligent  in  omitting  to 
notify  a  railroad  company  of  the  defective  condition  of  its  fences  and 
gates  is  a  question  of  fact  {Poler  v.  N.  Y.  Cent.  R.  R.  Co.,  16  N. 
Y.  476.) 

1624.  A  jury  may  determine  whether  an  owner  of  an  apartment- 
house  should  have  exercised  such  supervision  over  it  as  to  prevent  a 
young  unauthorized  boy  from  acting  so  as  to  create  the  impression 
on  tenants  that  he  was  in  fact  a  servant  of  the  owner.  {Tousey  v. 
Roberts,  114 "N.  Y.  312.) 

Tenants  and  Others." 

1625.  Whether  it  is  negligent  for  a  person  to  pass  by  a  quarry, 
where  blasting  is  carried  on,  by  an  accustomed  route,  is  a  question  of 
fact.     {Driscoll  v.  Newark  &  Rosendale  L.  &  C.  Co.,  37  N.  Y.  637.) 
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1626.  Whether  it  is  negligent  for  a  person  familiar  with  premises^ 
in  which  there  is  a  hatchway  usually  closed  at  a  particular  hour,  to 
go  upon  the  same  after  that  hour  in  the  dark  without  a  light,  is  a 
question  of  fact.    {Totten  v.  Phipps,  52  N.  Y.  364.) 

1627.  Whether  it  is  negligent  for  a  person  to  fall  into  an  excava- 
tion on  private  premises,  of  which  he  had  no  knowledge,  is  a  question 
of  fact.     {Homer  v.  Everett,  91  N.  Y.  641.) 

1628.  Whether  it  is  negligent  for  a  tenant  to  descend  a  stairway, 
relying  on  the  supposition  that  a  landlord's  promise  to  have  a  dan- 
gerous place  in  it  repaired  has  been  fulfilled,  is  a  question  of  fact. 
(Palmer  v.  Bearing,  93  N.  Y.  7.) 

Tracks  Cbossiko  Each  Other. 

1629.  Whether  an  engineer  of  a  train,  which  has  the  right  of  way 
at  a  crossing  of  two  railroads,  was  guilty  of  negligence  in  failing  to 
comply  with  a  signal  to  stop,  intended  for  him,  but  which  he  might 
have  thought  was  intended  for  a  train  which  did  not  have  the  right 
of  way,  is  a  question  of  fact.  (Wood  v.  N.  Y.  C.  &  H.  B.  R.  R.  Co,, 
70  N.  Y.  195.) 

1630.  Whether  the  failure  of  an  engineer  on  a  locomotive  to  notice 
that  his  track  is  obstructed,  when  the  obstruction  does  not  rest  on 
the  rails,  but  hangs  several  feet  above  them  and  is  not  conspicuous,  is 
negligence,  is  a  question  of  fact.    (Albert  v.  Sweet,  116  N.  Y.  363.) 

Owners  of  yessek. 

1631.  Whether  it  is  more  prudent  for  a  vessel  caught  in  a  fog  in  a 
harbor  to  lie  to  or  proceed  cautiously  is  a  question  of  fact.  (Hoff- 
man V.  Union  Ferry  Co.,  68  N.  Y.  385.) 

1632.  Whether  due  care  has  been  used  in  properly  mooring  a  ves- 
sel so  as  to  withstand  an  expectable  flow  of  ice  is  a  question  of  fact. 
(Carpenter  v.  Eastern  Transp.  Co,,  71  N.  Y.  674.) 

1633.  Whether  a  change  of  the  course  of  a  vessel,  on  being  hailed 
at  night,  whereby  a  collision  occura,  which  would  have  been  avoided 
if  she  had  kept  on  her  course,  was  negligent,  is  a  question  of  fact. 
(Harris  v.  Uebelhoer,  75  K  Y.  169.) 

1634.  Whether  it  is  negligence  to  moor  heavy  boats  to  the  spiles 
of  a  pier  is  a  question  of  fact.  (New  Jersey  St,  Co.  v.  The  Mayor, 
etc,  of  New  York,  109  N.  Y.  621.) 

Cluldren.** 

1636.  Whether  it  is  negligence  in  a  boy  to  attempt  to  board  the 
front  platform  of  a  moving  street  car,  in  obedience  to  orders  from 
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some  one  at  the  rear,  is  a  question  of  fact.     {Mowrey  v.  Central  City 
RaUway,  51  N.  Y.  666.) 

1636.  Whether  it  is  negligent  for  a  child  of  tender  age  to  omit  to 
look  for  a  train  at  a  crossing  depends  on  the  circumstances.  (Mc- 
Govern  v.  N.  Y,  C.  &  H.  R.  R.  R.  Co,,  67  N.  Y.  417.) 

1637.  The  degree  of  care  called  for  from  a  child  in  a  given  case  is 
a  question  of  fact  to  be  determined  by  the  circumstances  of  that  case. 
{Thurber  v.  Harlem  Bridge,  M.  &  F.  R.  R.  Co.,  60  N.  Y.  326.) 

1638.  Whether  an  infant,  using  some  care,  used  the  care  which  the 
circumstances  called  for  from  one  of  its  age,  is  a  question  of  fact. 
(Byrne  v.  N,  Y.  C.  &  H.  R.  R,  R.  Co.,  83  N.  Y.  620.) 

1639.  Whether  an  infant  of  tender  years  was  personally  guilty  of 
negligence  is  a  question  of  fact.  {Bowling  v.  N.  Y.  C.  &  U.  R.  R.  R. 
Co,,  90  N.  Y.  670.) 

1640.  Unless  it  is  clear  that  a  child  of  tender  years  is  sui  juris,  it 
is  for  the  jury  to  say  whether  it  acted  with  the  degree  of  prudence 
that  might  reasonably  be  expected  under  the  circumstances  from  a 
child  of  its  years.  (Stone  y.  Bry  Bock,  E.  B.  &  B.  R.  R.  Co.,  115 
N.  Y.  104.) 

1641.  When  an  infant  is  shown  to  have  used  some  care,  it  is  a 
question  of  fact  whether  it  used  all  that  its  age  and  the  circumstances 
required.     (Swift  v.  Staten  Island  R.  T.  R.  R.  Co.,  123  N.  Y.  645.) 

1642.  It  is  a  question  of  fact  whether  a  child  of  tender  years  was 
non  sui  juris.     (Penny  v.  Rochester  Ry.  Co.,  154  N.  Y.  771.) 

1643.  When  a  boy  is  stealing  a  ride  on  a  street  car,  and  gets  off 
hurriedly  because  he  is  threatened  with  bodily  injury  by  the  con- 
ductor, it  is  a  question  of  fact  whether  he  is  guilty  of  contributory 
negligence  in  the  way  he  gets  off.  (Ansteth  v.  Buffalo  Ry.  Co.,  145 
N.  Y.  210.) 

1644.  Whether  a  boy  non  sui  juris  was  negligent  in  proceeding 
across  a  track  ahead  of  a  slowly-moving  car  which,  in  all  probability, 
would  not  have  struck  him  except  for  a  sudden  increase  of  its  speed, 
is  a  question  of  fact.  (Costello  v.  Third  Ave.  R.  R.  Co.,  161  N.  Y. 
317.) 

Imputed  negligence.^^ 

1645.  Whether  it  is  negligent  for  the  attendant  of  a  deaf  child  to 
allow  it  to  dart  ahead  at  a  street  crossing,  where  no  vehicles  are  in 
sight,  is  a  question  of  fact.  (Jetter  v.  N.  Y.  &  Ear.  R.  R.  Co.,  2  Abb. 
C.  A  D.  458.) 

1646.  It  is  a  question  of  fact  whether  it  is  negligent  for  a  parent 
to  allow  a  boy  of  eleven  years  of  age  to  cross  a  railroad  track  alone. 
(O'Mara  v.  Hudson  Riv.  R.  R.  Co.,  38  N.  Y.  445.) 

1647.  Whether  it  is  negligent  in  a  child's  parent  to  intrust  it  to 
the  care  of  an  older  child  in  the  public  streets  is  a  question  of  fact. 
(Ihl  V.  FoHy-second  St.  &  Or.  St.  F.  R.  R.  Co.,  47  N.  Y.  317.) 
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1648.  Whether  it  is  negligent  to  allow  a  boy  of  three  years  to  ride 
on  the  end  of  a  wagon  seat  is  a  question  of  fact.  (Bahrenburgh  v. 
Brooklyn  City,  ff.  P.  &  P.  P.  R,  R.  Co.,  56  N.  Y.  652.) 

1649.  Whether  it  is  negligent  to  allow  a  child  of  six  years  to  play 
unattended  in  a  retired  street  is  a  question  of  fact.  (Cosgrove  v. 
Ogden,  49  X.  Y.  255.) 

1650.  Whether  the  custodian  of  a  child  is  negligent,  who,  while 
engaged  in  work,  withdraws  attention  from  the  child  for  a  few  mo- 
ments, is  a  question  of  fact.  (Prendegast  v.  'N.  Y.  C.  &  E,  R.  R,  R. 
Co.,  58  N.  Y.  652.) 

1651.  Whether  it  is  negligence  in  an  attendant  of  a  child  of  tender 
years,  to  leave  it  for  a  few  moments  on  a  sidewalk  in  a  busy  street 
with  a  caution  not  to  go  far  away,  is  a  question  of  fact.  {Kunz  v. 
City  of  Troy,  104  N.  Y.  344.) 

1652.  Whether  it  is  negligence  for  parents  to  allow  a  child  of  four 
years  to  play  unattended  on  a  sidewalk,  when  it  has  no  other  place 
for  exercise  and  they  have  no  one  to  take  charge  of  it,  is  a  question  of 
fact.     (BirJcett  v.  EnicTcerhocTcer  Ice  Co,,  110  N.  Y.  504.) 

1653.  Whether  a  parent  is  negligent,  in  allowing  a  child  of  tender 
years  to  play  upon  the  sidewalk  in  front  of  the  house  on  a  warm 
evening,  is  a  question  of  fact.  {Huerzeler  v.  Central  Cross  T.  R.  R. 
Co.,  139  N.  Y.  490.) 

Beasonable  time.^^ 

Identification.^'^ 

Uiscellaneoiui.^® 

1654.  Whether  an  attomey-at-law  was  negligent  in  taking  a  re- 
newal note  with  indorsements,  which  were  evidently  written  before 
the  insertion  by  the  maker  of  a  special  agreement  in  its  body,  is  a 
question  of  fact,  where  there  is  any  evidence  of  acts  on  the  part  of 
the  owner  of  the  former  note,  which  might  give  rise  to  the  inference 
that  such  owner  had  held  the  maker  out  to  the  attorney  as  having 
authority  from  the  indorsers  to  insert  such  agreement.  {Weyer- 
hauser  v.  Dun,  100  X.  Y.  150.) 

1655.  Whether  it  is  negligent  for  a  paying  teller  to  answer  an  in- 
quiry as  to  the  validity  of  a  certification  without  referring  to  the 
bank  books,  which  would  have  disclosed  an  alteration  in  date  and 
amount,  is  a  question  of  fact.  (Clews  v.  Bank  of  N.  Y.  Nat.  Bk. 
Assn.,  105  K  Y.  398.) 

1656.  The  fact  that  a  medical  expert  testified  that  he  has  never 
known  a  fall  to  produce  a  certain  disease  does  not  make  it  error  to 
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Btibmit  to  a  jury  the  question  whether  a  fall  has  produced  it^  other 
experts  testifying  that  it  might,  and  the  injured  person  having  the 
symptoms  after  and  not  before  the  accident.  (Keane  v.  Village  of 
Waterford.  130  N.  Y.  188.) 

1667.  Where  the  liability  of  the  guarantor  of  the  collection  of  a 
note  depends  upon  due  diligence  being  used  by  the  creditor  in  col- 
lecting it  out  of  the  maker,  and  such  collection  can  only  be  made  by 
means  of  proceedings  to  set  aside  a  general  assignment  by  the  maker, 
whether  the  creditor  has  used  due  diligence  in  attacking  the  assign- 
ment is  a  question  of  fact.  (Salt  Springs  Nat.  Bank  v.  Sloan,  135 
N.  Y.  371.) 

1658.  Where  an  accused  physician  has  been  succeeded  by  another 
in  treating  a  patient,  it  is  one  of  the  issues  to  be  tried  by  the  jury 
whether  any  bad  results  came  from  the  latter^s  treatment.  {Link  y. 
Sheldon,  136  N.  Y.  1.) 

CROSS-RBFBRBNCBS. 

See  chap.  VII,  Evidence,  sub  nom.  Presumptions,  Inferences, 
Burden  of  Proof,  Nonsuit;  chap.  VIII,  Causes;  chap.  X,  Miscell. 
Subj.,  sub  nom.  Notice. 
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CHAPTER  V. 

DEFENSES. 

.And  Herein  of  Immaterial  UattersT 

§  194.  The  claim,  that  a  plaintiff  has  contributed  to  his  own  injury 
by  his  own  negligence,  is  to  be  alleged  and  proved  as  an  aflBrmative 
defense  in  all  actions  except  those  where  negligence  of  the  defendant 
is  the  gravamen  of  the  cause  of  action. 

§  195.  That  a  passenger  was  traveling  on  a  free  pass,  according  to 

the  terms  of  which  he  assumed  all  risk  of  injury,  is  a  defense  in  favor 

of  the  carrier,  where  the  injury  was  the  result  of  the  negligence  of 

its  servants. 

Whether  public  policy  allows  the  carrier  to  exempt  itself  against  its 
own  negligence,  even  as  to  free  passengers,  is  still  an  open  question. 

§  196.  Payment  by  one  of  two  wrongdoers,  who  did  not  act  jointly 
in  inflicting  an  injury,  does  not  operate  in  favor  of  the  other,  if  it  was 
not  accepted  as  a  payment  in  fidl. 

§  197.  Payment  by  a  wrongdoer  to  the  injured  person  is  a  bar  to 

a  suit  against  him  in  behalf  of  the  other's  widow  or  next  of  kin  by 

reason  of  death  resulting  from  the  same  injury. 

It  was  not  intended  to  gather  here  all  the  rulings  pertaining  to  ques- 
tions of  defense,  but  only  those  which  would  most  likely  be  looked  for  in 
the  first  instance  in  a  chapter  on  defenses.  There  are  many  decisions  on 
such  questions,  and  as  to  whether  certain  things  are  material,  which  more 
properly  belong  to  the  main  chapters,  on  causative  and  contributory  neg- 
ligence, and  will  readily  be  found  therein  imder  appropriate  headings. 
As  between  a  logical  arrangement  and  a  convenient  one  for  reference,  the 
author  has  not  hesitated  to  choose  the  latter.  One  of  the  chief  purposes 
of  his  undertaking  is  to  facilitate  the  search  for  that  elusive  thing  "  a  case 
in  point."  As  the  cases  year  by  year  are  becoming  more  and  more  differ- 
entiated the  search  grows  harder,  and  logic  must  give  way  to  convenience. 
This  statement  is  also  made  as  an  answer  —  the  only  answer  that  he  can 
make  —  to  the  criticism  that  rulings  similar  in  principle  are  not  always 
placed  together.  He  has  believed  that  the  convenience  of  the  profession 
would  be  better  subserved  by  the  arrangement  adopted.  When  there  is 
such  a  multitude  of  cases  in  a  single  branch  of  the  law,  no  system  can  be 
found,  which  will  enable  the  practitioner,  even  by  the  shrewdest  detective 
work,  to  get  at  once  upon  the  trail  of  a  case  in  point.  It  is  often  a  weari- 
some search,  only  ended  at  the  trial  when  the  case  turns  up  in  the  hands 
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of  the  adversary.  With  a  classification,  according  to  the  relations  which 
the  parties  to  the  litigation  bore  to  each  other  at  the  time  the  injury  oc- 
curred, strictly  followed  out,  this  code  becomes  a  trial  brief.  Moreover 
whether  a  principle,  which  has  been  laid  down  as  to  one  relation,  shall 
be  applied  to  another  depends  upon  the  law  of  analogy.  Hence  there 
is  after  all  no  logical  reason  why  similar  rulings  in  regard  to  different 
relations  should  be  thrown  together,  simply  because  they  have  been  held 
to  be  analogous. 


The  Cases  Collected  in  This  Chapter  Are  Grouped  Under  These  Headings: 


Municipalities. 

Actions  against,  1659. 

Actions  by,  1674. 
Public  officers,  1676. 
Contractors,  1676. 
Masters,  1677. 
Carriers. 

In  general,  1681. 

Passes,  1688. 

As  to  shippers,  1699. 

Miscellaneous,  1702. 
Highways. 

Permits,  1705. 

Railroad  crossings,  1708. 

Miscellaneous,  1711. 
Owners. 

Fencing,  1715. 

Miscellaneous,  1719. 
Contracts  of  limitation,  1728a. 
Nuisance,  1729. 


Payment,  1730. 
Release,  1734a. 
Statutes  of  Limitations. 

In  general,  1735. 

One  year,  1740. 

Two  years,  1743. 

Three  years,  1744. 

Against  municipalities,  1746a. 
Ultra  vires,   1747. 
Exemptions  by  contract,  1749a. 
Former  adjudication,  1749b. 
Infancy,  1749c. 
Lightning,  1749d. 
Premature  suit,  1749e. 
Miscellaneous. 

Gratuitous  services,  1750. 

Commercial  paper^  1751. 

Other  contracts,  1755. 

Other  matters^  1757. 


Ximicipalities.^ 

In  Actions  Against  Municipalities. 

1659.  UDder  the  charter  of  the  city  of  Brooklyn,  as  amended  in 
1862,  an  action  to  recover  damages  resulting  from  the  negligence  of 
the  ciiy^s  officials  in  constructing  a  sewer  will  not  lie.  {Oray  v.  City 
of  BrooUyn,  2  Abb.  C.  A.  D.  267.) 

1660.  Where  a  citizen  has  connected  his  drain  with  a  city  sewer 
under  permission  from  the  proper  oflBcials,  his  failure  to  notify  an- 
other official  of  the  fact  is  no  defense  to  an  action  against  the  city 
for  damages  resulting  from  a  setback  of  sewage  through  such  drain, 
due  to  the  sewer  being  out  of  repair.  (Barton  v.  City  of  Syracuse,  36 
N.  Y.  54.) 


APPELLATE  DIVISION. 


1  Whitlock  V.  Town  Brighton 
aflFd.  154  N.  Y.  781. 


2      21 1     See  also  chap.  II,  Municipalities. 
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1661.  The  fact  that  a  horse  gets,  for  a  moment,  out  of  the  control 
of  his  driver,  as  a  result  of  a  defendant's  negligence,  does  not  relieve 
the  defendant  from  liability  for  damages  occurring  to  the  horse 
while  thus  out  of  control.  (Macauley  v.  Mayor,  etc.,  of  New  York,  67 
N.  Y.  602.) 

1662.  The  fact  that  the  opening  of  a  street  by  a  municipality  was 
without  right  does  not  excuse  it  from  the  duty  of  maintaining  it  in  a 
safe  condition.     {Sewell  v.  City  of  Cohoes,  75  N.  Y.  45.) 

1663.  The  fact  that  commissioners  of  public  works  are  constituted 
by  law  in  a  city  to  look  after  its  streets  does  not  relieve  the  municipal- 
ity from  responsibility  for  their  condition.  (Niven  v.  City  of 
Rochester,  76  N.  Y.  619.) 

1664.  It  is  no  defense  to  an  action  for  damages  sustained  by  a 
traveler,  by  reason  of  an  unsafe  highway,  that  his  horse  was  running 
away.     (Ring  v.  City  of  Cohoes,  77  N.  Y.  83.) 

1665.  An  act  providing  that  a  municipality  shall  not  be  liable  in 
damages  for  any  misfeasance  of  its  officers,  does  not  exempt  it  from 
responsibility  for  a  failure  to  keep  its  streets  in  proper  condition, 
where  that  duty  is  not  plainly  devolved  upon  such  officers  and  a 
remedy  given  against  them  for  nonfeasance.  (Hardy  v.  City  of 
Brooklyn,  90  N".  Y.  435.) 

1666.  The  fact  that  a  policeman  charged  with  the  duty  of  reporting 
nuisances  might  properly  assume  that  a  permit  had  been  obtained  for 
a  pile  of  bricks  which  he  sees  in  the  street,  does  not  excuse  the  mu- 
nicipality from  a  liability  for  damages  resulting  from  its  fall,  due  to 
its  being  increased  to  an  unpermitted  height.  (Rehberg  v.  The 
Mayor,  91  N.  Y.  137.) 

1667.  It  is  no  defense  to  a  mxmicipal  corporation  that  it  has  taken 
some  of  the  steps  necessary  to  have  lotowners  repair  its  sidewalk  pur- 
suant to  its  ordinance,  if  it  does  not  follow  the  matter  up  and  see 
that  the  walk  is  repaired.  (Riissell  v.  Village  of  Canastota,  98  KT.  Y. 
496.) 

1668.  It  is  no  defense  to  a  suit  against  a  municipality  to  recover 
damages  resulting  from  an  unsafe  street,  that  its  inspecting  officer 
did  not  think  it  was  unsafe  and  therefore  did  not  report  it  for  repair. 
{Ooodfellow  V.  The  Mayor,  100  N.  Y.  15.) 

1669.  The  fact  that  a  municipality  has  not  accepted  a  contractor's 
work  on  a  street  is  no  groxmd  of  defense  to  an  action  for  damages 
sustained  by  his  leaving  it  in  an  unsafe  condition,  where  it  has  allowed 
the  street  to  be  opened  for  travel.  (Turner  v.  City  of  Newburgh,  109 
N.  Y.  301.) 

1670.  Where  one  person  is  injured  through  the  negligent  act  of 
another,  the  fact  that  the  negligence  of  a  third,  engaged  with  the  first 
in  a  common  undertaking,  contributed  to  the  injury,  does  not  ex- 
empt the  second  from  the  consequences  of  his  own  negligence. 
(Glavin  v.  The  Mayor,  etc.,  of  New  York,  112  N.  Y.  223.) 

1671.  A  charter  of  a  municipal  corporation,  which  provides  that 
it  shall  not  be  responsible  for  nonfeasance  of  its  officers  as  to  any  duty 
imposed  upon  them  by  it,  only  relieves  the  corporation  from  responsi- 
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bility  for  their  negligence  in  a  case  where  a  plain  duty  is  by  it  imposed 
upon  them  to  do,  or  not  to  do,  a  particular  thing.  {Bieling  v.  Oity 
of  Brooklyn,  120  N.  Y.  98.) 

1672.  The  fact  that  the  statute  imposes  upon  railroad  companies 
constructing  tracks  across  highways  the  duty  of  restoring  the  high- 
way to  a  safe  condition,  does  not  relieve  the  highway  commissioner 
from  his  duty  to  see  that  the  highway  at  that  point  is  safe  for  travel. 
(Bryant  v.  2'own  of  Randolph,  133  N.  Y.  70.) 

1673.  Defects  in  proceedings  by  a  mimicipality,  under  the  statute, 
to  condemn  lands  for  street  purposes,  even  if  sufficient  to  make  the 
proceedings  void  as  to  persons  whose  land  is  sought  to  be  taken,  afford 
no  ground  to  excuse  the  mimicipality  from  a  duty  to  maintain  the 
street  in  fit  state  for  travel.  {Seymour  v.  Village  of  Salamanca,  137 
N.  Y.  364.) 

See  tit.  II  of  chap.  II;  also  Highways  and  Statutes  of  Limitations, 
infra;  also  chap.  X,  Misc.  Subj.,  sub  nom.  Recovery  over  and  Pre- 
sentation of  Claims. 

In  Actions  by  Municipalities. 

1674.  A  municipality  does  not,  by  entering  into  a  contract  for  the 
erection  of  a  building,  thereby  give  a  license  to  violate  its  ordinances 
as  to  placing  obstructions  on  its  streets.  {City  of  Rochester  v.  Mont- 
gomery, 72  N.  Y.  66.) 

Public  officers. 

1676.  The  failure  of  a  sheriff  to  return  an  attachment  within  sixty 
days  is  not  justified  by  the  receipt  by  him  of  an  attachment  against 
the  execution  creditor.  {Wehle  v.  Connor,  63  N.  Y.  258;  see  also 
Brookfield  v.  Remsen,  1  Abb.  C.  A.  D.  210.) 

Contractors. 

1676.  It  is  not  a  ground  to  relieve  a  public  contractor  from  liability 
for  damages  resulting  to  a  passer-by  on  a  sidewalk  from  the  negli- 
gence of  his  workmen  in  leaving  a  hole  in  it  unguarded,  that  the  con- 
tractor's work  on  the  sidewalk  was  not  the  subject  of  a  special  con- 
tract, but  was  done  under  directions  of  the  city  authorities  by  virtue 
of  a  clause  in  a  contract  for  other  work,  which  reserved  to  the  city 
the  power  to  vary  or  extend  the  same.  {Charlock  v.  Freel,  126  N.  Y. 
367.) 

See  title  III  of  chapter  II. 

Masters.^ 

1677.  A  servant  may  waive  the  performance  by  the  master  of  his 
duty  to  such  servant.     (Shaw  v.  Sheldon,  103  N.  Y.  667.) 

APPELLATE  DIVISION. 

8 Irvine  v.  Palmer  MIg.  Ck>.      2      691  Irvine  v.  Palmer  Wg.  Co...      3    385 
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1678.  A  paper  signed  by  a  servant  already  in  employment  and 
without  any  promise  by  the  master  of  continuance  of  employment, 
or  threat  of  discharge,  in  which  the  servant  agrees  that  the  master 
shall  not  be  liable  in  any  case  to  such  servant  for  any  injury  by  reason 
of  the  master^s  negligence,  is  not  a  bar  to  an  action  by  the  servant 
against  the  master  to  recover  damages  for  such  an  injury.  (Purdy  v. 
Rome,  W.  £  Og,  R.  R,  Co.,  125  N.  Y.  209.) 

1679.  Defects  in  carrjring  out  the  requirements  of  the  act  requir- 
ing fire  escapes  to  be  placed  on  certain  factories  are  not  material, 
where  the  inspector  has  given  his  approval  of  the  work  as  done  and 
there  is  no  proof  that  an  employee  met  his  death  because  of  them. 
(Pauley  v.  Steam  0.  &  L,  Co,,  131  N.  Y.  90.) 

1680.  The  failure  by  a  master  to  place  in  the  hands  of  his  employee 
a  book  of  rules  for  his  guidance  is  immaterial  where  the  employee 
knows  of  the  book,  has  access  to  it,  and  knows  that  it  contains  the  rules 
for  his  guidance.  (Lacroy  v.  N,  Y,,  Lake  Erie  &  Tf .  R.  R.  Co,,  132 
N.  Y.  570.) 

See  art.  I  of  tit.  IV  of  chap.  II,  Masters,  sub  nom.  Eesp.  Super., 
Scope  of  Emp.,  and  Coservants. 

Carriers. 

In  General. 

1681.  It  is  no  defense  against  an  action  by  a  passenger  to  recover 
damages  for  negligence  that  the  carrier  agreed  to  carry  him  without 
compensation.  (NoUon  v.  Western  R.  R.  Co.,  15  N.  Y.  444.  See 
Passes,  infra.) 

1682.  It  is  no  defense  in  an  action  by  the  passenger  for  damages 
for  a  breach  of  the  contract  to  carry,  that  it  was  due  to  a  willful  act 
of  the  carrier's  servant.     (Weed  v.  Panama  R.  R.  Co.,  17  N.  Y.  362.) 

1683.  The  custom  of  skillful  manufacturers  is  not  conclusive  upon 
the  question  whether  the  requisite  amount  of  care  has,  in  a  particular 
case,  been  used  in  making  a  vessel  safe  for  the  carriage  of  passengers, 
{Caldwell  v.  N.  J.  Steamh.  Co.,  47  N.  Y.  282.) 

1684.  While  failure  to  comply  with  the  provisions  of  law  subjects 
a  common  carrier  to  the  charge  of  negligence,  his  compliance  there- 
with does  not  necessarily  relieve  him  from  such  a  charge.     (Id.) 

1685.  An  inspection  of  a  steamboat  boiler  and  a  certificate  by  a 
United  States  inspector  that  it  comes  up  to  the  requirements  of  the 
acts  of  Congress  do  not  exonerate  the  owner  from  his  common-law 
liability  to  respond  for  negligence  in  having  a  boiler  on  his  boat  which 
is  really  unsafe.     (Swarthout  v.  N.  J.  Steamboat  Co.,  48  N.  Y.  209.) 

1686.  The  fact  that  at  the  moment  of  passing  a  station  the  engineer 
of  a  locomotive  cannot  control  it  does  not  excuse  the  company  from 
the  consequences  of  its  fast  running  at  such  a  place.  (Parsons  v.  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  113  N.  Y.  355.) 

1687.  The  excellence  of  a  defendants  rule  for,  or  method  of,  doing 
its  business  is  immaterial  where  the  issue  is  whether  a  stranger 
interfered  with  the  carrrying  out  of  such  rule  or  following  such 
method,  and  the  circumstances  are  such  that  if  he  did  interfere  de^ 
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fendant  was  not  negligent.     {Ferry  v.  Manhattan  Railway  Co.,  118 
N.  Y.  497.) 

Passes. 

1688.  A  clanse  in  a  free  pass  exempting  the  carrier  from  damages 
to  the  passenger  from  the  negligence  of  its  servants  is  not  against  pub- 
lic policy.     {Wetts  v.  N.  Y.  Central  R.  R.  Co,,  24  N.  Y.  181.) 

1689.  When  a  railroad  pass  exempts  the  carrier  from  responsibility 
for  the  negligence  of  its  servants,  it  means  what  it  says  —  gross  negli- 
gence as  well  as  slight.  (Perkins  v.  N,  Y.  Central  R.  R.  Co.,  24  N. 
Y.  196.) 

1690.  A  recovery  for  damages  to  a  passenger  from  negligence  may 
be  had,  notwithstanding  the  contract  under  which  he  rides  contains 
a  clause  exempting  the  carrier  therefrom,  if  such  contract  is  one  pro- 
viding for  the  transpori^tion  of  freight  for  hire  and  the  passenger 
is  to  look  after  it  during  transit.  (Smith  v.  N.  Y.  Central  R.  R. 
Co,,  24  N.  Y.  222.) 

1691.  A  common  carrier  may  lawfully  contract  to  exempt  itself 
from  liability  for  negligence  in  consideration  of  carrying  a  person 
and  his  properi^y  at  reduced  rates.  (Bissell  v.  N.  Y.  Central  R.  R. 
Co.,  25  N.  Y.  442.) 

1692.  Loading  stock  on  a  car  is  not  part  of  a  journey,  so  as  to  come 
within  a  clause  in  a  pass  exempting  a  carrier  from  injuries  to  persons 
riding  free  to  take  care  of  the  stock.  (Stinson  v.  N.  Y.  Central  R. 
R.  Co.,  32  N.  Y.  333.) 

1693.  After  stock  have  been  loaded  on  a  train  about  to  start,  and 
the  person  who  is  to  take  charge  of  them  under  the  provisions  of  a 
drover's  pass  is  about  to  take  passage  thereon,  the  journey  is  to  be 
deemed  to  have  begun,  so  as  to  make  the  exemption  clause  of  the  pasa 
apply.     (Poucher  v.  N.  Y.  Central  R.  R.  Co.,  49  N.  Y.  263.) 

1694.  A  contract  to  carry  a  person  free,  assuming  no  liability  in  the 
matter,  is  not  sufficient  to  free  a  carrier  from  liability  for  the  conse- 
quences of  its  negligence.    (Blair  v.  Erie  Railway  Co.,  66  N.  Y.  313.) 

1695.  When  a  common  carrier  is  required  by  law  to  transport  any 
one  without  charge,  the  latter's  involuntary  acceptance  of  a  pass, 
containing  a  stipulation  against  liability  for  damages,  does  not 
operate  as  a  forfeiture  of  the  right  to  recover  them.  (Seybolt  v.  N. 
Y.,  Lake  Ene  &  F.  R.  R.  Co.,  95  N.  Y.  562.) 

1696.  When  a  person  is  traveling  under  a  pass  containing  the  usual 
agreement  of  assumption  by  him  of  all  risk  of  accident,  his  purchase 
of  a  seat  in  a  drawing-room  car  does  not  nxdlify  such  agreement. 
(Vlrich  V.  'N.  Y.  C.  &  H.  R.  R.  R.  Co.,  108  N.  Y.  80.) 

1697.  When  a  messenger  of  an  express  company  is  being  carried 
by  a  railroad  company  pursuant  to  a  contract  between  the  companies, 
of  which  he  has  no  knowledge,  the  railroad  company's  duty  to  him  to 
carry  him  safely  is  not  absolved  by  a  clause  in  the  contract  whereby 
all  the  risks  of  such  carriage  are  assumed  by  the  express  company. 
(Brewer  v.  N.  Y.,  Lake  Ene  &  W.  R.  R.  Co.,  124  N.  Y.  59.) 

1698.  General  language,  in  a  contract  for  the  carriage  of  persons,, 
releasing  the  carrier  from  any  liability  for  damage  to  them,  does  not 
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exempt  the  carrier  from  liability  for  the  negligence  of  its  servants. 
(Kenney  v.  N.  Y.  C,  <&  H.  R,  R.  R,  Co.,  125  N.  Y.  422.) 
See  art.  II  of  tit.  IV  of  chap.  II,  Carriers,  sub  nom.  Of  Passengers. 

As  TO  Shippers. 

1699.  An  agreement  by  a  shipper  of  animals,  to  load  and  unload 
the  stock  at  his  own  risk,  applies  only  to  injury  to  the  stock.  (Stin- 
son  V.  N.  Y.  Cent.  R.  R.  Co.,  32  N.  Y.  333.) 

1700.  Where  a  consignee  is  notified  by  the  carrier  of  the  arrival  of 
the  goods,  he  cannot  excuse  his  neglect  to  remove  them  within  a  rea- 
sonable time  by  the  plea  that  his  own  affairs  required  his  attention  to 
be  given  to  other  matters.  (Hedges  v.  Hudson  River  R.  R.  Co.,  49 
N.  Y.  223.) 

1701.  Where,  at  the  time  a  passenger  checks  trunks,  the  carrier 
has  notice  that  they  do  not  contain  baggage,  and  charges  and  receives 
compensation  for  carrjring  them,  the  fact  that  a  loss  of  them  occurs 
through  negligence  is  immaterial.  (Sloman  v.  Oreat  West.  R.  R. 
Co.,  67  N.  Y.  208.) 

See  art.  II  of  tit.  IV  of  chap.  II,  Carriers,  sub  nom.  Of  Goods. 

Other  Cases  Against  Carriers. 

1702.  A  contract  of  towage  at  owner's  risk  does  not  release  the 
tower  for  damages  occasioned  by  his  gross  negligence.  (Alexander  v. 
Greene,  7  Hill,  633;  Wells  v.  Steam  Nav.  Co.,  8  N.  Y.  375.) 

1703.  Persons  engaged  in  the  business  of  towing  may  make  con- 
tracts to  tow  at  owner's  risk.    (Wells  v.  Steam  Nav.  Co.,  2  N.  Y.  204.) 

1704.  A  telegraph  company  cannot  limit  its  common-law  liability 
for  negligence  by  a  mere  notice.  (Pearsall  v.  West.  Union  Tel.  Co., 
124  N.  Y.  256.) 

And  see  reference  at  end  of  last  subdivision;  also  last  article  of 
same  tit..  Misc.  Def.,  sub  nom.  Spec.  Carriers. 

Highways. 

Permits. 

1705.  Permission  of  city  authorities  to  dig  a  ditch  in  the  highway 
is  immaterial  in  a  case  where  an  injury  results  from  the  negligent 
way  in  which  it  is  done.     (Sexton  v.  Zett,  44  N.  Y.  430.) 

i706.  A  reservation  in  a  license  to  lay  tracks  in  a  street  of  a  right 
to  revoke  it  on  the  licensee's  failure  to  comply  with  an  agreement  to 
keep  the  streets  safe  for  passage,  does  not  affect  the  liability  of  the 
licensee  for  damages  sustained  by  the  licensor  by  reason  of  the  licen- 
see's failure  to  keep  that  agreement.  (Mayor,  etc.,  of  Troy  v.  Troy  & 
Lans.  R.  R.  Co.,  49  N.  Y.  657.) 

1707.  A  permit  by  the  proper  municipal  authorities  to  construct  a 
coalhole  in  a  sidewalk  does  not  give  any  right  to  let  the  hole  remain 
uncovered.     (Jennings  v.  Van  Schaick,  108  N.  Y.  530.) 

As  to  inference  of  granting  of  permit,  see  chap.  VII,  Evidence, 
sub  nom.  Inferences. 
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Railroad  Crossings.* 

1708.  An  ordinance  limiting  the  speed  of  railroad  trains  at  certain 
places  in  a  city  is  immaterial,  when  the  accident  occurs  at  another 
place.     (Cdligan  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  59  N.  Y.  651.) 

1709.  The  fact  that  the  track  belonged  to  another  company,  by 
which  a  flagman  at  a  crossing  is  employed,  is  immaterial  upon  the 
question  whether  a  defendant's  train  was  negligently  run  at  such 
crossing.     (McGrath  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  63  N.  Y.  522.) 

1710.  Obstructions  to  the  view  of  the  track  at  a  railroad  crossing 
are  only  material  upon  the  questions  whether  the  company  and  the 
injured  person  have  each  used  due  care  at  the  crossing,  the  one  in 
the  management  of  its  train,  the  other  in  attempting  to  cross. 
{Cordell  v.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  70  N.  Y.  119.) 

Miscellaneous.* 

1711.  Want  of  knowledge  of  an  unsafe  condition  of  its  track  is  no 
defense  to  a  street-car  company  to  a  charge  of  negligence  in  not 
repairing  it  {Worster  v.  Forty-second.  St.,  etc.,  R.  R.  Co.,  50  N.  Y. 
203.) 

1712.  So  long  as  a  person  when  crossing  a  street  looks  up  and 
down  it,  it  is  immaterial  whether  he  knows  it  is  a  street  on  which  fast 
driving  is  indulged.     {Moody  v.  Osgood,  64  N.  Y.  488.) 

1713.  That  a  person  injured  in  a  collision  between  a  street  car  and 
a  wagon  was  riding  on  the  car  platform  is  not  available  to  the  owner 
of  the  wagon  as  a  defense.  (Connolly  v.  Knickerbocker  Ice  Co.,  114 
N.  Y.  104.) 

1714.  Where  the  issue  is  whether  a  person  has  been  negligently 
run  over  by  a  street  car,  the  fact  that  ice  on  its  track  is  due  to  the 
compan/s  negligent  failure  to  remove  it  is  immaterial.  (Silberstein 
V.  Houst.,  West  St.  &  Pav.  F.  R.  R.  Co.,  117  N.  Y.  293.) 

Owners. 

Fencing. 

1715.  Acceptance  from  a  railroad  of  its  covenant  to  fence  one  side 
of  its  road  is  not  a  release  of  the  obligation,  under  the  statute,  to 
fence  the  other  side.  (Shepard  v.  Buffalo,  N.  Y.  &  Erie  R.  R.  Co., 
35  N.  Y.  641.) 

1716.  The  grant  to  a  railroad  company  of  a  strip  of  land  through 
a  farm  for  purposes  of  its  road,  without  reservation  or  exception,  is 
not  a  waiver  of  its  statutory  obligation  to  maintain  a  farm  crossing. 
{Smith  V.  N.  Y.  &  Os.  Mid.  R.  R.  Co.,  63  N.  Y.  58.) 

1717.  The  fact  that  an  injury  is  committed  by  an  engine  which, 
though  running  on  defendant's  track,  is  not  owned  by  it,  does  not 

APPELLATB  DIVISION. 
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excuse  defendant  where  it  retains  possession  of  its  tracks.     (Dolan  v. 
Newhurgh,  D.  &  C.  R.  R.  Co.,  120  N.  Y.  571.) 

1718.  In  an  action  to  recover  damages  for  killing  cattle  which 
have  strayed  from  an  adjoining  farm  on  to  the  unfenced  tracks  of  a 
railroad  company,  and  thence  to  the  unfenced  adjacent  tracks  of  the 
defendant,  evidence  that  the  space  between  the  tracks  of  the  two 
companies  was  not  wide  enough  to  make  it  safe  for  passengers  and 
employees  to  have  a  fence  there,  is  irrelevant.  (Kelver  v.  N.  Y.,  Chic. 
&  St.  L.  R.  R.  Co.,  126  K  Y.  365.) 

See  art.  IV  of  tit.  IV  of  chap.  II,  Owners,  sub  nom.  Fences. 

MlSOELLANEOUS. 

1719.  It  is  no  defense  in  behalf  of  an  owner  of  a  vessel  engaged 
in  carrying  passengers  and  managed  by  his  own  servants,  that  at  the 
time  a  passenger  thereon  loses  his  baggage  the  vessel  is  under  charter 
to  another  carrier.     (Campbell  v.  Perkins,  8  N.  Y.  430.) 

1720.  In  an  action  to  recover  damages  to  one's  property  by  stones 
being  thrown  upon  it  by  blasting  on  adjoining  land,  evidence  on  the 
part  of  defendant  that  the  blasting  was  carefully  done  is  immaterial 
where  there  is  no  claim  for  exemplary  damages.  (Tremain  v.  The 
Cohoes  Co.,  2  N.  Y.  163.    See  Congreve  v.  Morgan,  18  id.  84,  infra.) 

1721.  If  the  management  of  a  steam  engine  is  negligent,  it  is 
immaterial  that  the  engine  is  constructed  and  managed  in  the  usual 
way.     {Hinds  v.  Barton,  25  N.  Y.  544.) 

1722.  Where  an  excavation  in  a  highway  is  dug  without  license 
from  the  proper  authorities,  the  fact  that  it  was  dug  by  a  contractor 
does  not  shield  the  person  for  whom  it  was  dug  from  liability  for 
damages  resulting  from  it.    {Creed  v.  Hartman,  29  N".  Y.  591.) 

1723.  The  owner  of  the  land  under  a  street  has  the  right  to  exca- 
vate the  soil  under  it  and  occupy  the  space,  so  long  as  he  does  not 
interfere  with  the  public  right  of  way.  {McCarthy  v.  City  of  Syra- 
cuse, 46  N.  Y.  194.) 

1724.  The  fact  that  a  married  woman  gave  her  husband  her  con- 
sent to  carrying  on  the  business  of  liquor  selling  on  her  premises 
before  the  Civil  Damage  Act  was  passed  is  immaterial,  where  she  did 
not  stop  it  afterwards.     {Mead  v.  Stratton,  87  N.  Y.  493.) 

1726.  Where  a  person  is  injured  upon  leased  premises,  which  are 
not  in  a  safe  condition,  it  is  immaterial  that  the  lessee  agreed  to  keep 
them  in  good  repair,  it  it  does  not  appear  that  he  was  negligent  in 
failing  to  discover  and  remedy  the  defect.  {Odell  v.  Solomon,  99 
N.  Y.  635.) 

1726.  The  fact  that  an  injury  is  committed  by  an  engine  which, 
though  running  on  defendant's  track,  is  not  owned  by  it,  does  not 
excuse  a  defendant  where  it  retains  possession  of  its  tracks.  {Dolan 
V.  Newburgh,  D.  &  C.  R.  R.  Co.,  120  N.  Y.  571.) 

1727.  Where  a  married  woman  knowingly  harbors  a  vicious  dog 
on  her  premises,  the  fact  that  it  belongs  to  her  husband,  who  is  living 
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on  them  as  the  head  of  the  family,  is  no  defense.     (Quilty  v.  Battle, 
135  N.  Y.  201.) 

1728.  The  fact  that  the  municipality  may  be  liable  to  a  passer-by 
for  its  neglect  to  remove  ice  from  a  sidewalk  is  no  defense  to  an  abut- 
ting owner,  who  has  collected  water  on  his  roof  and  discharged  it  on 
the  sidewalk,  where  he  allows  it  to  freeze.  (Tremblay  v.  Harmony 
Mills,  171  N.  Y.  598.) 

Contracts  of  limitation.     (See  Chap,  IX,  Pleading,  sub  nom.  Ans,) 

Nuisance. 

1729.  Where  an  injury  results  from  a  nuisance  in  a  highway,  it  is 
immaterial  whether  negligence  caused  the  nuisance.  (Congreve  v. 
Morgan,  18  N.  Y.  84.  See  Tremain  v.  Cohoes  Co,,  2  id.  163,  supra; 
also  chap.  X.) 

For  burden  of  proof  as  to  contributory  negligence  in  cases  of  Nuisance, 
see  that  heading  under  Evidence,  chap.  VII.  As  to  pleading  in  such  cases, 
see  Pleading,  chap.  IX. 

Payment. 

1730.  Payment  by  one  wrongdoer  of  a  sum  of  money  in  an  action 
against  two,  upon  no  other  agreement  than  that  the  action  shall  be 
discontinued,  is  no  defense  to  a  subsequent  action  against  the  other. 
(Barrett  v.  Third  Ave.  R,  R,  Co,,  45  N.  Y.  628.) 

1731.  A  cause  of  action  ex  delicto  is  not  extinguished  by  the 
recovery  and  satisfaction  of  a  judgment,  for  the  full  amount  of  the 
damages  claimed,  against  a  stranger,  in  no  wise  joined  in  liability 
with  defendant.     (Atlantic  Dock  Co.  v.  The  Mayor,  53  N.  Y.  64.) 

1732.  Settlement  with  the  wrongdoer,  by  the  owner  of  property 
destroyed  by  a  fire  due  to  former's  negligence,  does  not  affect  the 
right  of  an  insurance  company,  on  paying  the  amoimt  of  its  policy 
to  the  owner,  to  recover  the  amount  from  the  wrongdoer,  when  the 
insured  reserved  all  claims  against  the  company.  (Conn.  Fire  Ins. 
Co,  V.  Erie  R,  Co,,  73  N.  Y.  399.) 

1733.  Where  a  person  injured  by  the  negligence  of  another  obtains 
in  his  lifetime  a  recovery  of  damages  for  the  injury,  and  afterward 
dies  from  the  effects  of  the  injury,  his  personal  representatives  can- 
not maintain  an  action  for  damages  for  causing  his  death.  (Little- 
wood  V.  The  Mayor,  etc,  of  New  York,  89  N.  Y.  24.) 

1734.  Payment  for  an  injured  person's  support  after  an  accident 
is  not  a  bar  to  an  action  to  recover  the  damages  sustained  by  the  next 
of  kin  for  his  death,  unless  it  was  paid  under  an  agreement  with  him 
that  it  was  to  be  in  liquidation  of  the  damages  he  sustained.  (Mur- 
ray V.  Usher,  117  N.  Y.  642.) 

See  chap.  X,  Misc.  Subj.,  sub  nom.  Satisfaction. 
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Belease.^     (See  last  heading.) 

Statutes  of  LiinitatioiLs. 

In  General.*^ 

1735.  The  fact  that  a  railroad  company  incorporated  in  another 
State  has  property  in  this  State  and  a  managing  agent  and  office 
herein,  does  not  enable  it  to  claim  the  benefit  of  our  statute  of  limita- 
tions.    {Rathbun  v.  NoHh,  Cent  R.  R.  Co.,  50  N.  Y.  656.) 

1736.  The  neglect  of  the  holder  of  an  indorsed  promissory  note, 
payable  on  demand  at  a  specified  place,  to  make  such  demand  within 
six  years  from  its  date,  does  not  operate  to  give  the  indorser  a  defense 
under  the  statute  of  limitations.     {Parker  v.  Stroud,  98  N.  Y.  379.) 

1737.  The  injuries  to  adjoining  property  from  water  percolating 
through  a  reservoir,  negligently  built  by  the  State,  being  inflicted 
from  time  to  time,  the  statute  of  limitations  does  not  begin  to  run 
at  the  time  of  the  building  of  the  reservoir.  {Reed  v.  The  State,  108 
N.  Y.  407.) 

See  McDougall  v.  State  of  New  York,  109  N.  Y.  73. 

1738.  The  neglect  of  a  city  to  make  assessments  for  benefits  in 
widening  a  street  is  not  the  basis  of  a  right  of  action  in  a  property- 
owner  to  recover  an  award  for  damages  for  property  taken.  Ques- 
tion was  as  to  what  statute  of  limitations  governed.  {Donnelly  v. 
City  of  Brooklyn,  121  N.  Y.  9.) 

1739.  Construction  of  temporary  statute.  {Ooillotel  v.  The  Mayor, 
87  N.  Y.  441;  Watson  v.  Forty-second  St.,  etc.,  R.  R.  Co.,  93  id. 
522.) 

One  Year.® 

1740.  The  year  allowed  by  section  405  of  the  Code  (old  Code, 
§  104)  within  which  to  begin  an  action,  after  a  reversal  in  a  former 
action  without  granting  a  new  trial,  runs  from  the  final  decision  on 
the  last  appeal.  {Wooster  v.  Forty-second  St.  &  Grand  St  Ferry 
R.  R.  Co.,  71  N.  Y.  471.) 

1741.  Under  chapter  572  of  Laws  of  1886,  no  action  against  any 
city  having  50,000  inhabitants  or  over  can  be  maintained,  unless  it 
is  commenced  within  one  year  after  the  cause  of  action  has  accrued, 
nor  unless  notice  of  intention  to  begin  it  is  served  upon  the  law 
officer  of  the  city  within  six  months  thereafter.  {Curry  v.  City  of 
Buffalo,  135  N.  Y.  366.) 

1742.  An  action  under  the  Employers'  Liability  Act  must  be 
brought  within  one  year.     {Laws  of  1902,  chap.  600.) 

See  chap.  X,  Misc.  Subj.,  sub  nom.  Presentment  of  Claims. 
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-- 

Two  Years. 

1743.  Against  villages.  (Laws  of  1870,  chap.  291,  §  9,  (w  amended 
by  Laws  of  1889,  chap.  440.) 

See  also  Municipalities,  infra. 

It  is  open  to  question  whether  the  provision  in  the  Death  Act  that 
actions  under  it  must  be  brought  within  two  years  is  to  be  construed  as 
a  limitation  or  a  condition.    Qee  chap.  X^  sub  nam.  Death  Act. 

Three  Years. 

1744.  An  action  against  the  city  of  New  York  to  recover  damages 
for  a  personal  injury  resulting  from  negligence  must  be  begun  within 
three  years  from  the  time  when  the  ri^ht  arises  to  make  a  demand 
on  the  comptroller  for  payment.  (Dickinson  v.  The  Mayor,  92  N.  Y. 
584.    Changed  to  one  year  by  Act  of  1886.    See  Curry  case,  supra.) 

1745.  Actions  for  loss  of  service  through  negligence  must  be 
brought  within  three  years  from  the  time  the  cause  of  action  accrued. 

(Maxson  v.  Del,  Lack.  &  W.  R.  R.  Co.,  112  N.  Y.  559.) 

1746.  The  fact  that  a  complaint,  in  setting  forth  a  cause  of  action 
to  recover  damages  for  negligence  states  it  as  arising  ex  contractu, 
does  not  make  the  case  one  in  which  to  apply  the  six-year  limitation 
as  to  actions  on  contract.  (Webber  v.  Herkimer,  etc..  Street  R.  B. 
Co.,  109  N.  Y.  311.) 

Against  Municipalities. 

See  chaps.  IX  and  X,  sub  nom.  Presentment  of  Claims  for  acts 
limiting  right  to  sue  municipalities. 

The  effect  of  these  acts  is  to  make  the  presentment  of  the  claim  a  con- 
dition precedent  to  the  right  of  action  rather  than  a  matter  of  defense. 

intra  vires. 

1747.  Where  a  corporation  other  than  municipal,  while  carrying 
on  a  business  which  its  charter  does  not  warrant,  negligently  injures 
a  person,  the  plea  of  ultra  vires  is  no  defense.  (Bissell  v.  Michigan 
South.  R.  R.  Co.,  22  N.  Y.  258.) 

See  Linkhauf  v.  Lombard,  137  N.  Y.  417. 

1748.  It  is  immaterial  to  the  question  as  to  the  duty  of  care  to  a 
passenger  whether  a  contract  to  transport  a  passenger  is  ultra  vires. 
(Buffett  V.  Troy  &  Boston  R.  R.  Co.,  40  N.  Y.  168.) 

1749.  A  condition  in  a  permit  to  open  a  street  that  it  shall  be 
done  imder  the  supervision  of  the  municipality's  inspector  is  not 
ultra  vires.    (Schumacher  v.  City  of  New  York,  166  N.  Y.  103.) 

Exemptions  by  contract.^ 

Former  adjudication.^     (See  chap.  X.) 

APPELLATE  DIVISION. 
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Infancy.^ 
Lightning.^ 
Frematnre  snit.^ 
Hisoellaneons  matters. 

Gratuitous  Services. 

1750.  The  fact  that  a  trustee  or  director  of  a  bank  acts  gratuitously 
does  not  permit  him  to  act  negligently.     {Bun  v.  Cary,  82  N.  Y.  65.) 

See  art.  V  of  tit.  IV  of  chap.  II,  Miscell.  Deft.,  ^6  nom.  Profes- 
sional Men. 

Commercial  Paper. 

1761.  Where  a  bank  receives  a  bill  of  exchange  for  collection  in 
another  State,  it  is  not  excused  because  the  failure  of  its  corre- 
spondent to  give  notice  of  nonacceptance  was  due  to  the  fact  that 
by  the  law  of  such  other  State  notice  of  nonacceptance  was  not 
necessary.     {Allen  v.  Merchant's  Bank,  22  Wend.  215.) 

1752.  Only  a  general  usage  and  practice  among  banks,  or  general 
understanding  among  merchants,  showing  that  in  such  cases  the  banks 
undertaking  to  collect  such  bills  of  exchange  were  not  to  be  held 
liable  for  neglect  of  correspondents,  or  an  express  contract,  can  operate 
to  excuse  the  bank  for  such  neglect.     {Id.) 

1753.  The  solvency  of  the  maker  is  not  a  defense  to  an  action  to 
recover  damages  for  discharging  an  indorser  by  a  failure  to  properly 
protest  a  note.     {Coghlan  v.  Dinsmore,  1  Abb.  C.  A.  D.  375.) 

1754.  Certification  of  check.  {Clews  v.  Bank  of  N.  Y.  Banking 
Assn,,  89  N.  Y.  418.) 

Other  Contracts. 

1755.  Under  policy  of  insurance,  providing  for  subrogation  of  loss 
due  to  carrier's  negligence.  {Fayerweather  v.  Phoenix  Ins.  Co.,  118 
N.  Y.  324.) 

1756.  Where  the  execution  of  a  contract  other  than  a  negotiable 
instrument  is  obtained  by  fraud,  the  party  executing  it  is  not  liable 
upon  it  even  to  an  innocent  third  party  who  has  acted  on  faith  of  it, 
unless  he  was  guilty  of  negligence  in  its  execution.  {Page  v.  Krekey, 
137  1T.Y.  307.) 

Other  Matters. 

1757.  Want  of  privity  is  no  ground  for  exemption  from  a  liability 
for  damages  resulting  to  one  man  through  the  negligence  of  another 
while  carrying  out  a  contract  made  with  a  third.  {Baird  v.  Daly,  57 
N.  Y.  236.) 

appellate  divibion. 

7  McCabe  v.  O'Connor 4    354  I »  Moriarty  v.  Oity  of  Albany      8    118 

8  Prussak  v.  Hutton 30      66  I 
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1758.  The  defense  of  contributory  negligence  is  not  available 
against  an  owner  of  stolen  property  in  an  action  against  an  innocent 
purchaser  for  its  conversion.     {Pease  v.  Smith,  61  N".  Y.  477.) 

1759.  In  an  action  against  a  surgeon  for  malpractice,  it  is  imma- 
terial whether  at  the  time  he  treated  the  patient  he  was  or  was  not 
reputed  to  be,  or  was  or  was  not,  a  skillful  surgeon.  (Carpenter  v. 
Blalce,  50  N.  Y.  696.) 

1760.  If  a  patient  sustains  injury  through  negligent  treatment  of 
a  physician,  subsequent  negligence  of  the  patient,  or  of  another  physi- 
cian, forms  no  bar  to  the  action.     (Id,) 

1761.  When  an  insurance  company,  whose  policy  insures  against 
the  results  of  accident  suits,  undertakes  to  defend  the  insured  in 
such  a  suit  and  abandons  the  defense  on  the  eve  of  trial,  so  that  a 
judgment  by  default  is  obtained  against  the  insured,  it  is  estopped  to 
claim  that  a  judgment  by  default  does  not  come  within  the  conditions 
of  its  policy.  {Olens  Falls  Port.  Cera.  Co.  v.  Trav.  Ins.  Co.,  162 
N.  Y.  399.) 

1762.  The  fact  that  it  was  through  the  negligence  of  its  trustee 
that  an  estate  was  gained  by  adverse  possession  does  not  enable  the 
beneficiaries  to  avoid  such  title.     {Bennett  v.  Oarlock,  79  N.  Y.  302.) 

1763.  Under  the  Civil  Damage  Act  it  is  immaterial  that  the  act 
of  the  intoxicated  person  which  causes  the  injury  to  the  plaintiff 
was  not  an  expectable  consequence  of  the  intoxication.  {Neu  v. 
McKechnie,  95  N.  Y.  632.) 

1764.  It  is  immaterial  that  a  plaintiff  locates  his  accident  at  the 
wrong  spot,  if  he  does  so  honestly,  and  it  was  due  to  defendant's 
negligence.     {Barker  v.  Paulson,  116  N.  Y.  660.) 

1765.  Improper  medical  advice  or  treatment  is  not  a  defense  in 
behalf  of  the  person  whose  negligence  rendered  medical  aid  necessary. 
{Alberti  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  118  IST.  Y.  77;  Lyons 
V.  Erie  R.  Co.,  57  id.  489;  Sauter  v.  N.  Y.  Cent.  R.  R.  Co.,  66 
id.  50.) 

CROSS-RBFBRBNCES. 

See  chap.  II,  Cans.  Neg. ;  chap.  Ill,  Cont.  Neg. ;  chap.  IX,  Plead- 
ings; chap.  X,  Misc.  Subj. 
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CHAPTER  VI. 

DAMAGES. 

§198.  Damages  resulting  both  to  person  and  property  frcmi  the 
same  act  may  be  sued  for  in  the  same  or  in  different  actions,  at  the 
election  of  the  plaintiff. 

§  199.  Damages  resulting  to  the  person,  whether  past  or  prospective, 
can  only  be  recovered  in  one  action. 

§  200.  Where  a  bodily  injury  is  sustained  by  a  wife,  child,  or  ap- 
prentice, the  husband,  parent,  or  master,  as  the  case  may  be,  may 
also  recover  for  loss  of  services. 

Whether  a  master  can  maintain  a  suit  for  loss  of  services  oi  a  servant 
not  an  apprentice,  and  not  working  under  an  agreement  as  to  time,  is 
doubtful.  Even  if  he  could,  in  a  case  where  the  servant  had  by  contract 
time  still  to  serve,  there  would  be  a  question  as  to  the  measure  of  dam- 
ages, for  the  master  might  be  able  to  replace  the  servant  by  another 
equaUy  competent.  But  suppose  the  case  of  a  professional  x>erson  render- 
ing services  as  an  employee,  and  not  easily  replaced.  If  such  a  person 
were  a  wife  also,  it  might  be  a  costly  thing  for  a  carrier  to  injure  her 
when  traveling,  as  three  separate  suits  might  be  maintained,  growing 
out  of  one  injury. 

§201.  The  mother  of  an  injured  child  may  recover  damages  for 
loss  of  service  where  the  father  is  dead,  or,  if  he  is  not  living  with 
her,  when  the  child  is  under  her  care  and  custody. 

§  202.  In  the  items  of  damages  for  a  bodily  injury  are  induded 
pain  and  suffering,  expenses  for  physicians,  medicine,  nursing,  loss  of 
time  or  money,  whether  past  or  prospective,  and  any  other  pecuniary 
injury  which  directly  results  therefrom. 

§  203.  Under  the  Death  Act,  pecuniary  damages  are  considered  to 
result  to  the  widow  or  next  of  kin,  or  both,  as  the  case  may  be,  whidi 
when  recovered,  are  to  be  divided  according  to  the  statute  of  distri* 
bution. 

§  204.  In  estimating  the  pecuniary  damages  sustained  in  a  death 
case,  medical  expenses,  funeral  expenses,  and  loss  of  parental  care, 
nurture,  and  instruction,  intellectual  and  moral,  may  be  taken  into 
account. 

16 
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Items  of  damage. 

Inyalids,  1790. 

Bodily  injury,  etc.,  1766. 

Prospective  damages. 

Expenses. 

To  the  injured  persmi,  1791. 

(1)  In  general,  1772. 

To  husbands,  1798. 

(2)  For  physicians,  1778. 

To  parents,  1802. 

(3)  For  medicine,  1774. 

To  next  of  kin,  1804a. 

(4)  For  nurses,  1775. 

Special  acts. 

(6)  To  supply  place,  1776. 

Apprentice  act,  1806. 

Loss. 

Law  of  road,  1806. 

(1)  Of  time,  1777. 

Civil  damage  act,  1807. 

(2)  Of  use,  1778. 

Death  act— N.  Y.,  1811. 

(3)  Of  earnings,  1779. 

Other  acts,  1824. 

(4)  Prof,  earnings,  1785. 

Limitation  by  contract,  1826. 

(5)  Of  profits,  1786. 

Exemplary  damages,  1827. 

(6)  Depreciation   of   property* 

Mitigation  of  damages,  1835. 

1786a. 

Nominal  damages,  1850. 

Interest,  1787. 

Distribution  of  damages,  1858. 

Exposure,  1789. 

Miscellaneous,  1859. 

Miscellaneous,  1789a. 

Itenu  of  damage. 

Bodily 

Injury.^ 

1766.  Aii  injured  person  may  recover  damages  for  the  bodily  pain 
and  suffering  caused  by  the  injury.  {Rcmsom  v.  N.  Y.  &  Erie  B.  R. 
Co.,  15  N.  Y.  416.) 

1767.  A  person  injured  through  another's  negligence  is  entitled 
to  recover  what,  in  the  judgment  of  the  jury,  he  should  receive  for 
his  bodily  sufferings.  (Swarthoui  v.  N,  J.  Steami.  Co.,  48  N.  Y. 
209.) 

1768.  Increased  pain  at  childbirth  due  to  an  injury  is  an  item. 
(De  Forest  v.  City  of  Utica,  69  N.  Y.  614.) 

1769.  Fancied  pain  in  an  amputated  limb  is  an  item.  (Hicken- 
hottom  v.  D.,  L.  &  F.  B.  U.  Co.,  122  N.  Y.  91.) 

1770.  Where  a  fall,  not  resulting  at  the  time  in  any  apparent  in- 
jury to  the  eyes,  is  followed  some  months  after  by  an  impairment  of 
sight,  no  damages  can  be  allowed  for  such  impairment  except  upon 
other  proof  than  sequence,  that  it  resulted  from  such  fall,  ij&aumby 
V.  City  of  Rochester,  145  N.  Y.  81.) 

1771.  In  an  action  to  recover  damages  for  negligence,  mere  fright 
cannot  be  considered  as  an  item  of  damage.  {Mitchell  v.  Rochester 
By.  Co.,  151  N.  Y.  107.) 

EXPBNSEB. 

(1)  /n  General.^ 

1772.  Expenses  of  a  sickness  are  items.  {WUliams  v.  VanderhUt, 
28  N.  Y.  217;  Sheehan  v.  Edgar,  68  id.  631.) 


DIVISION. 

1  Carples  V.  N.  Y.,  etc.,  Co. .     16    158  1 2  Miller  v.  Bwic^t 29    252 
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(2)  For  Physicians? 

1773.  Physicians'  reasonahle  hills  are  items.  (Oumh  v.  Twenty* 
third  St.  R.  B.  Co.,  114  N.  Y.  411;  Feeney  v.  Long  Island  B.  B.  Co., 
116  id.  375.) 

(3)  For  Medicine. 

1774.  Expense  for  medicine  is  a  proper  item.  {Metcalf  v.  Baker, 
57  N.  Y.  662.) 

(4)  For  Nurses. 

1776.  So  as  to  nurses.    {Barnes  v.  Keene,  132  N.  Y.  13.) 

(5)  To  Supply  a  Place. 

1776.  So  as  to  a  supply  of  one's  place.  (Oumb  v.  Twenty-third 
St.  Co.,  supra.) 

Loss. 

(1)  Of  Time. 

1777.  Time  lost  hy  a  passenger  through  an  unreasonahle  failure  of 
a  common  carrier  to  forward  him  on  his  journey^  his  expenses^  the 
cost  of  continuing  his  journey^  or  his  return  if  necessary,  sickness 
occasioned  thereby,  and  the  expense  thereof,  are  all  items  of  recover- 
able damage.    {Williams  v.  Vanderbiit,  28  N.  Y.  217.) 

(2)  Of  Use. 

1778.  The  value  of  the  use  of  an  injured  article  lost  while  it  is 
being  repaired,  is  a  proper  item  of  damage.  {Whitehall  Tr.  Co.  v. 
N.  J.  Steamb.  Co.,  51  N.  Y.  369.) 

(3)  Of  Earnings.^ 

1779.  The  amount  of  wages  lost  is  an  item.  {Beisiegel  v.  N.  Y. 
Cent.  B.  B.  Co.,  40  N.  Y.  9;  Kessel  v.  Butler,  53  id.  612;  Sheehan  v. 
Edgar,  58  id.  631.) 

1780.*  Loss  of  power  to  earn  money  is  not  an  item  of  damage  to  a 
married  woman  unless  she  is  actually  engaged  in  business  or  laboif 
on  her  own  account    {Filer  v.  N.  Y.  Cent  B.  B.  Co.,  49  ST.  Y.  47.) 

1781.  Where  a  married  woman,  who  takes  charge  of  her  family, 
earns  money  in  addition  by  days*  work  away  from  home,  it  may  be 
taken  into  account  in  estimating  the  damages  she  sustains  through 
another's  negligence.     {Brook  v.  Schwerin,  54  N.  Y.  343.) 

1782.  Loss  of  earnings  are  not  recoverable  as  special  damages  by  a 
married  woman,  injured  through  negligence,  where  there  is  no  allega- 

r 
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tion  in  the  complaint  that  her  earnings  belong  to  her  rather  than  to 
her  husband.  (Uransky  v.  Dry  Dock,  E.  B.  £  B.  R.  B.  Co.,  118  N.  Y. 
^04.) 

1783.  When  the  wages  which  a  married  woman  is  earning  at  the 
time  of  an  accident  are  paid  to  her  by  her  husband,  her  loss  of  them 
through  her  injury  does  not  constitute  a  part  of  her  damages. 
{Blaechinska  v.  How.  Mission,  130  N.  Y.  497.) 

1784.  As  to  fluctuating  earnings.  (Ehrgott  v.  The  Mayor,  96 
N.  Y.  264.) 

(4)  Professional  Earnings.^ 
1786.  The  loss  incurred  by  a  professional  man  in  his  practice  is  a 
proper  item  of  damage.    {Meicalf  v.  Baker,  67  N.  Y.  662.) 

(6)  Of  Profits.^ 

1786.  As  to  profits.  {Masterson  v.  Vill.  of  ML  Vem.,  68  N.  Y. 
-391.) 

(6)  Depreciation  of  Property.'^ 

Interest.® 

1787.  Interest  on  the  amoimt  spent  in  repairing  an  injured  article 
18  a  proper  item  of  damage.  {Whitehall  Tr.  Co.  v.  N.  J.  Steamboat 
Oo.,  61  N.  Y.  369.) 

1788.  Interest  on  the  amount  of  the  value  of  property  diminished 
ty  negligence  may  be  allowed  by  the  jury.  {WUson  v.  City  of  Troy, 
136  N.  Y.  96.) 

As  to  interest  in  death  cases,  see  Death  Act,  infra. 

Exposure. 

1769.  The  enhancement  of  the  damages  through  exposure  to  bad 
weather  is,  where  such  exposure  is  one  of  the  direct  consequences,  a 
proper  item  for  compensation.  {Ehrgott  v.  The  Mayor,  96  N.  Y. 
264.) 

Miscellaneous.® 

In  the  cases  cited  in  the  note  under  this  subdivision,  the  questioDB 
^ere  concerning :  Capitalization  of  loss  of  earnings  (first  case)  ;  cold 
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(second) ;  occupation  (third) ;  cost  of  assistance  in  housework 
(fourth) ;  fear  (fifth) ;  fright  (sixth  and  seventh) ;  aggravation  of 
prior  injury  (eighth) ;  fright  (ninth  and  tenth) ;  delay,  (tenth). 

InyalidA. 

1790.  When  the  injured  party  is  an  invalid,  the  negligent  party 
must  answer  for  all  the  consequences,  without  regard  to  the  fact  that 
they  have  been  aggravated  by  an  imperfect  bodily  condition.  (Tice 
V.  Munn,  94  N.  Y.  621.) 

ProtpectiYe  damages. 

To  THE  Injueed  Pebson.^^ 

1791.  Damages  cannot  be  awarded  for  future  bodily  pain  which 
the  injured  person  is  only  likely  to  suffer.  (Curtis  v.  Roch.  <6  Syr. 
R.  R.  Co.,  18  N.  Y.  634.) 

1792.  Damages  may  be  awarded  for  future  bodily  pain  and  suffer- 
ing when  it  is  reasonably  certain  that  they  will  necessarily  result. 

{Id.) 

1793.  In  the  absence  of  evidence  as  to  the  earning  capacity  of  an 
injured  person,  future  pecuniary  loss  cannot  be  considered  by  the 
jury  as  an  item  of  damage.  {Staal  v.  (hand  St  &  Newt.  R.  R.  Co., 
107  N.  Y.  625.) 

1794.  Where  it  is  reasonably  certain  that  medical  attention  to  an 
injured  person  will  be  needed  in  the  future,  the  expense  thereof  for 
the  future,  as  well  as  the  past,  may  be  considered  by  the  jury  without 
any  evidence  of  the  value  thereof.  (Feeney  v.  Long  Island  R.  R. 
Co.,  116  N.  Y.  375.) 

1795.  Where  the  condition  of  the  plaintiff  at  the  time  of  the  trial 
is  such  that  the  jury  can  infer  that  he  has  not  fully  recovered,  they 
can  award  prospective  damages.  (Kane  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.,  132  N.  Y.  160.) 

1796.  Where  a  person  is  injured  in  two  accidents  and  claims  per- 
manent injury  of  a  similar  kind  as  the  result  of  each,  he  cannot,  after 
the  recovery  of  damages  for  the  permanent  injury  in  the  first  case^ 
recover  damages  for  a  permanent  injury  of  the  same  kind  in  the 
second,  and  is  limited  to  an  amount  which  shall  only  represent  the 
additional  injury.     (Brooks  v.  Rochester  Ry.  Co.,  156  N.  Y.  244.) 

1797.  Where  there  is  evidence  that,  although  an  injury  may  not 
be  permanent,  a  full  recovery  has  not  been  had  at  the  time  of  the 
trial,  a  defendant  is  not  entitled  to  a  charge  that  the  jury  cannot  find 
any  future  damages.  (Ayers  v.  Del,  Lack.  &  ^est.  R.  R.  Co.,  158 
N.  Y.  254.) 

See  also.  Earnings,  Professional  Earnings,  and  Profits,  supra;  also, 
chap.  VII,  Evid.,  sub  norn.  Opin.  of  Experts. 
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To  HUSBANDS.^^ 

1798.  Damages  sustained  by  a  husband  through  loss  of  services  of 
his  wife  consequent  upon  her  death  are  not  part  of  the  damages  to 
the  next  of  kin  contemplated  by  the  Death  Act  (Dicldns  v.  N.  F. 
Cent  R.  R.  Co.,  23  N.  Y.  168.) 

1799.  A  husband  is  entitled  to  recover  damages  for  future  as  well 
as  past  loss  of  services  of  his  wife.  {FUer  v.  N.  Y.  Cent  R.  R.  Co.,  49 
N.  Y.  42.) 

1800.  A  husband  cannot  maintain  an  action  for  damages  for  loss 
of  services  of  his  wife  resulting  from  her  death.  {Oreen  v.  Hud.  Riv. 
R.  R.  Co.,  2  Abb.  C.  A.  D.  277.) 

1801.  The  loss  to  a  husband  of  a  chance  of  offspring,  involved  in 
a  particular  miscarriage,  is  not  an  element  of  the  damages  sustained 
by  the  husband  through  loss  of  services  of  his  wife  by  reason  of  an- 
other's negligent  act,  which  produced  such  miscarriage.  {Butler  v. 
Manhattan  R.  Co.,  143  N.  Y.  417.) 

See  chap.  X,  suh  nom.  Death  Act. 

To  Parents.*^ 

1802.  A  parent  suing  for  loss  of  services  through  negligence  can 
recover  prospective  damages.  {Drew  v.  Sixth  Ave.  R.  R.  Co.,  26  N. 
Y.  49.) 

1803.  In  an  action  by  a  parent  for  loss  of  services  of  a  child  in- 
jured through  another's  negligence,  the  estimated  expense  of  a  sur- 
gical operation  believed  by  an  expert  to  be  necessary  is  not  admissible 
as  an  item  of  damage.  {Cuming  v.  Brooklyn  City  R.  R.  Co.,  109 
N.  Y.  95.) 

1804.  A  parent  may  recover  for  prospective  as  well  as  past  loss  of 
services  of  a  child.    {Bollard  v.  Roberts,  130  N.  Y.  269.) 

To  Next  op  Kin.", 
See  Death  Act,  infra. 

Special  acts. 

Apprentice  Act. 

1805.  Damages  not  exceeding  $1,000  and  not  less  than  $100  may 
be  recovered  by  parent  or  guardian  of  an  apprentice  for  his  use, 
against  a  master  who  has  failed  to  teach  him  the  mysteries  of  his  art 
or  craft     {Laws  of  1871,  chap.  934,  §  5.) 

Now  incorporated  in  Labor  Law. 
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Law  of  Boad. 

1806.  A  person  who  does  not  obey  the  law  of  the  road  to  turn  to 
the  right  must  forfeit  $5  to  the  person  injured.     {The  Highway  Law.) 

Civil  Damage  Act. 

1807.  Under  the  Civil  Damage  Act,  a  recovery  may  be  had  *'  for 
all  damages  sustained  and  for  exemplary  damages.'^  (Laws  of  1873, 
chap.  646,  §  1 ;  see  chap.  X,  Miscel.  Subj.,  sub  nom.  Civil  Dam.  Act.) 

1808.  Damages  resulting  from  injury  to  a  horse  by  reason  of  his 
being  overdriven  by  an  intoxicated  person  are  recoverable  under  the 
Civil  Damage  Act.     (Bertholf  v.  O'Reilly,  74  N.  Y.  509.) 

1809.  Under  the  Civil  Damage  Act,  diminution  of  one^s  income, 
or  loss  of  property,  does  not  constitute  an  injury  to  means  of  support, 
if  suflBcient  is  left  for  support.     (T^oZan«  v.  Owen,  74  N.  Y.  526.) 

1810.  The  death  of  an  intoxicated  man  as  the  result  of  his  intoxi- 
cation is  an  injury  to  the  means  of  support  of  his  wife  where  she  is 
dependent  on  him  for  support.     {Mead  v.  Stratton,  87  N.  Y.  493.) 

See  all  the  cases  under  this  act  cited  in  part  III,  sub  nom*  Intoxica- 
tion. 

Death  Act  —  New  Yobk. 

1811.  Down  to  1895,  the  award  for  damages  for  negligently  causing 
death  was  limited  to  $5,000.  {Code  of  Civ.  Pro.,  §  1904,  Original 
Death  Act,  Laws  of  1847,  chap.  450.)  After  January  1,  1895,  un- 
limited. Const,  of  1895. 

1812.  The  provision  of  the  Constitution  of  1894  abolishing  the 
limitation  of  damages  in  suits  to  recover  damages  for  negligently 
causing  death,  only  applies  to  causes  of  action  accruing  after  it  took 
effect.     {Isola  v.  Weber,  147  N.  Y.  329.) 

1813.  To  the  amount  awarded  must  be  added  interest  from  the 
time  of  the  death.  {Same  section  of  Code,  Original  Act,  Laws  of 
1870,  chap.  78.) 

1814.  Upon  entering  judgment  on  a  verdict  for  a  negligent  killing, 
interest  must,  under  the  Death  Act,  be  added  to  the  verdict  and  in- 
serted in  the  judgment,  even  though  the  jury  included  interest  as  an 
item  of  damage  in  their  verdict.  {Manning  v.  Port  Henry  Iron 
Works,  91  N.  Y.  665.), 

1816.  When  the  administrator  of  a  minor  is  the  person  who  would 
be  entitled  to  the  minor's  services  until  majority,  he  may,  if  he  so 
elects,  recover  damages  for  loss  of  service  as  part  of  the  pecimiary  loss 
to  the  next  of  kin  —  on  the  assumption  that  Ford  v.  Monroe,  20 
Wend.  210,  was  correctly  decided.  {McOovem  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  67  N.  Y.  417.) 

1816.  In  estimating  the  compensation  to  be  made  under  the  Death 
Act  to  parents  as  the  next  of  kin  of  a  child,  a  jury  is  not  boimd  to 
confine  its  consideration  to  the  child's  minority.  {Birkett  v.  Knicker^ 
bocker  Ice  Co.,  110  N.  Y.  504.) 
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1817.  The  right  of  a  father  to  be  supported  by  his  son  in  his  old 
age  and  after  the  son  has  attained  majority  cannot  be  considered  by 
a  jury  as  an  item  of  damages  resulting  to  the  father  for  the  negligent 
killing  of  the  son,  except  in  connection  with  the  contingencies  of  the 
fathers  inability  to  support  himself  and  the  son's  ability  to  support 
him.    {Eeenm  v.  Brooklyn  R.  R.  Co.,  145  N.  Y.  348.) 

To  Next  op  Kin. 

1818.  Loss  of  maternal  nurture  and  education  is  a  pecuniary  los8 
to  children.     (Tilley  v.  Hud.  Riv.  R.  R.  Co.,  24  N.  Y.  471.) 

1819.  In  considering  the  damages  sustained  by  next  of  kin,  regard 
must  be  paid  to  the  duties  owing  to  them  by  the  deceased,  and  the 
likelihood  that  those  duties  would  have  continued  through  their  lives 
to  be  properly  performed,  but  for  death.    (Id.,  29  N.  Y.  252.) 

1820.  Damages  sustained  by  a  husband  through  loss  of  services  of 
his  wife  consequent  upon  her  death  are  not  part  of  the  damages  to 
the  next  of  kin  contemplated  by  the  Death  Act.  {Dickins.y.  N.  Y. 
Cent  R.  R.  Co.,  23  N.  Y.  158.) 

1821.  Damages  resulting  to  next  of  kin  from  a  death  are  to  be 
awarded  by  the  jury  upon  a  consideration  of  the  age  and  sex  of  the 
deceased,  the  circumstances  and  condition  of  life  of  the  next  of  kin, 
and  such  other  facts  existing  at  the  time  of  the  death  or  trial  as  are 
material.  (Ihl  v.  FoHy-second  St.  &  Or.  8t.  F.  R.  R.  Co.,  47  N".  Y. 
317.) 

1822.  Where  a  person  for  whose  benefit  an  action  may  be  main- 
tained under  the  Death  Act  is  legally  liable  to  pay  for  the  funeral 
expenses  of  the  person  killed,  the  amount  is  recoverable  in  such 
action.     (Murphy  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  88  N.  Y.  445.) 

1823.  In  an  action  imder  the  Death  Act,  a  charge  to  the  jury  that 
a  verdict  for  the  plaintiff  must  be  for  the  pecimiary  injury,  the 
amount  of  which  should  be,  in  their  good  judgment,  subject  to  the 
limit  placed  by  the  statute,  is  not  erroneous.  (Etherington  v.  Pros. 
P.  £  C.  I.  R.  R.  Co.,  88  N.  Y.  641.) 

And  see  chap.  X,  sub  nom.  Death  Act 

Other  Acts. 

1824.  The  laws  of  another  State  limiting  the  amount  of  damages 
recoverable  against  railroad  companies  for  personal  injuries  occurring 
in  such  State  do  not  apply  to  an  action  brought  in  this  State  by  a 
passenger  for  an  injury  so  occurring,  where  he  was  traveling  on  a 
ticket  bought  in  this  State  for  carriage  between  two  points  in  this 
State  and  the  passing  through  such  other  State  was  an  incident  of 
such  carriage.  (Dyke  v.  Erie  Railway  Co.,  45  N.  Y.  113;  Floyd  v. 
Same,  id.;  Lyons  v.  Same,  57  id.  489.) 

1825.  Where,  under  a  statute  of  another  State,  which  gives  to  a 
widow  the  right  to  recover  for  negligently  causing  her  husband's 
death  in  that  State  damages  unlimited  in  amoimt,  a  widow  brings 
such  an  action  in  this  State,  her  recovery  is  limited  to  the  amount 
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recoverable  under  the  Death  Act  of  this  State.    {Wooden  v.  Western 
N.  Y.  £  Penn,  E.  R.  Co.,  126  N.  Y.  10.) 

limitatioii  of  damages  by  contract. 

1826.  Amount  of  recoverable  damages  to  property  may  be  limited 
by  contract.   (Zimmer  v.  N,  Y.  C.  £  H.  R.  R.  R.  Co,,  137  N.  Y.  460.) 

See  also  chap.  II,  tit.  IV,  art  II,  Carriers,  sub  nom.  Of  Goods. 

Exemplary  damagei.^^ 

1827.  Where  negligence  is  of  such  a  character  as  to  amount  to 
misconduct  or  recklessness,  a  jury  may  give  exemplary  damages. 
(Millard  v.  Brown,  35  N.  Y.  297.) 

1828.  Corporations  are  not  exempt  from  the  law  as  to  punitive 
damages.     {Caldwell  v.  N,  J.  Steamboat  Co.,  47  N.  Y.  282.) 

1829.  If  a  passenger  is  ejected  improperly,  but  in  good  faith,  it  is 
not  a  case  for  exemplary  damages.  {HamUton  v.  Third  Ave.  R.  R. 
Co.,  53  N".  Y.  25.) 

1830.  An  award  of  exemplary  damages  is  not  to  depend  on  the 
jur/s  view  of  a  defendant's  conduct,  but  upon  the  fact  whether  that 
conduct  has  been  of  such  nature  as  to  make  such  an  award  per- 
missible.   {Cleghom  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  56  N.  Y.  44.) 

1831.  A  master  is  not  liable  for  exemplary  damages  for  an  act  of 
his  servant  which  would  not  subject  the  servant  to  such  damages  if 
the  action  were  against  him.  {Townsend  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  56  N.  Y.  295.) 

1832.  If  the  seller  of  liquor,  which  causes  intoxication,  has  no 
license,  the  injured  party  may  recover  exemplary  damages.  {Neu  v. 
McKechnie,  95  N.  Y.  632.) 

1833.  Exemplary  damages  are  not  recoverable  under  the  Civil 
Damage  Act  except  upon  proof  of  aggravating  circumstances.  {Reid 
V.  Terwilliger,  116  N".  Y.  530.) 

1834.  The  neglect  of  a  railroad  company  to  institute  condemnation 
proceedings  before  taking  possession  of  a  person's  property,  and  before 
the  trial  of  an  action  brought  by  such  person  to  recover  damages 
therefor,  does  not  entitle  the  jury  upon  such  trial  to  give  exemplary 
damages.    {Powers  v.  Manhattan  R.  Co.,  120  N.  Y.  178.) 

ICtigation  of  damagei.^^ 

1835.  While  the  damages  for  neglect  to  present  a  draft  for  accept- 
ance are  prima  facie  its  amount,  they  may  be  mitigated  by  showing 
that  the  draft  would  not  have  been  accepted  if  duly  presented,  and 
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that  the  drawer  was  insolvent  when  it  was  drawn.     {Allen  v.  8uy- 
dam,  20  Wend.  32.) 

1836.  In  an  action  against  a  sheriff  to  recover  damages  for  his 
neglect  to  return  an  execution  on  or  before  its  return  day,  evidence 
that  the  judgment  is  still  collectible  is  not  admissible  in  mitigation 
of  damages.     {Ledyard  v.  Jones,  7  N.  Y.  550.) 

1837.  The  chance  that  her  children  as  next  of  kin  may  receive  on 
the  death  and  intestacy  of  their  father,  the  husband,  an  estate 
increased  by  her  earnings  cannot  be  considered  in  esthnating  the 
pecuniary  loss  sustained  by  next  of  kin  of  a  married  woman.  (TUley 
V.  Hud.  Riv.  R.  R.  Co.,  24  K  Y.  471.) 

1838.  The  failure  of  an  injured  person  to  take  a  step,  which  if 
taken,  would  have  reduced  the  damages,  but  which  he  in  good  faith 
supposed  it  was  too  late  to  take,  cannot  be  taken  as  mitigation  of 
damages.    {Leonard  v.  N.  Y.,  A.  &  B.  E.  M.  Tel  Co,,  41  N.  Y.  544.) 

1839.  As  to  retarding  recovery  by  carelessness,  or  improper  medical 
treatment  {Lyons  v.  Erie  R.  R.  Co.,  57  N.  Y.  489;  Sauter  v.  N.  Y. 
Cent.  R.  R.  Co.,  66  id.  50.) 

1840.  In  an  action  against  a  sheriff  for  neglect  to  return  an  execu- 
tion within  sixty  days,  it  is  a  mitigation  of  damages  that  he  had, 
during  its  life,  received  an  attachment  against  the  execution  creditor. 
{Wehle  V.  Connor,  69  N.  Y.  546.) 

1841.  The  amount  of  insurance  on  property  negligently  burned  is 
not  admissible  in  mitigation  of  damages  in  an  action  against  the 
person  whose  negligence  caused  the  injury.  {Briggs  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  72  N.  Y.  26.) 

1842.  The  fact  that  the  deceased  had  his  life  insured  is  not  admissi- 
ble in  mitigation  of  damages.  {Kellogg  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  79  N.  Y.  72.) 

1843.  Neglect  of  a  patient  to  obey  a  physician's  instructions  and 
negligence  of  a  subsequent  physician  mitigate  the  damages  in  an 
action  against  the  former  physician.  {Carpenter  v.  Blake,  75  N.  Y. 
12.) 

1844.  The  fact  that  the  deceased  has  left  property,  which  goes  to 
the  next  of  kin,  cannot  be  considered  in  mitigation  of  diunages. 
{Terry  v.  Jewett,  78  N.  Y.  338.) 

1845.  The  fact  that  the  damages  resulting  from  defendant's  negli- 
gence are  increased  by  reason  of  the  ill  health  of  the  injured  person, 
affords  no  reason  why  the  defendant  should  not  make  good  the  whole 
damage.     {Tice  v.  Munn,  94  N.  Y.  621.) 

1846.  The  fact  that  an  injured  person's  support  after  an  accident 
was  paid  does  not  go  in  mitigation  of  the  damages  sustained  by  his 
next  of  kin  in  case  he  dies.    {Murray  v.  Usher,  117  N.  Y.  542.) 

1847.  An  injured  person  is  not  bound  to  get  the  best  medical 
advice.    {Alberti  v.  N.  Y.,  Lake  Erie  &  If.  R.  R.  Co.,  118  N.  Y.  77.) 

1848.  When  a  conveyancer's  mistake,  whereby  his  principal  is 
vested  with  title  to  the  wrong  premises,  is  discovered  by  the  principal, 
no  duty  devolves  on  the  latter  to  sell  the  deeded  premises  for  the 
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highest  price  obtainable.  (Ehmer  v.  Title  Guarantee  &  Trust  Co., 
166  N.  Y.  10.) 

1849.  Benefits  to  an  abutting  owner's  property  from  the  change 
of  the  grade  of  a  street,  being  covered  by  an  assessment,  cannot  be 
taken  into  account  in  considering  damages  which  may  be  sustained 
by  the  abutting  owner  for  an  unauthorized  change  of  its  grade.  {Ful- 
ler V.  City  of  Mt.  Vernon,  171  N.  Y.  247.) 

See  chap.  VII,  Evidence,  sub  nom.  Burden  of  Proof.  {Slater  v. 
Mersereau,  64  N.  Y.  138.) 

See  Employer's  Liability  Act  for  mitigation  of  damages  if  employer 
contributes  to  insurance  fund. 

Hominal.^^ 

1860.  The  infancy  of  a  person  negligently  killed  does  not  require 
that  the  damages  awarded  under  the  Death  Act  shall  only  be  nominal. 
{Quin  V.  Moore,  15  N.  Y.  432;  Birkett  v.  Knickerbocker  Ice  Co.,  110 
id.  504.) 

1861.  Absence  of  proof  of  special  damage  resulting  to  next  of  kin 
from  a  death  does  not  require  a  verdict  of  nominal  damage.  {Ihl  v. 
FoHy-second  St.  &  Gd.  St.  F.  R.  R.  Co.,  47  N.  Y.  317.) 

1852.  Where,  in  a  death  case,  there  is  no  evidence  of  actual  damage 
to  the  next  of  kin,  it  is  nevertheless  for  the  jury,  not  the  court,  to 
say  whether  only  nominal  damages  shall  be  awarded.  {Dickins  v. 
N.  Y.  C.  R.  R.  Co.,  1  Abb.  C.  A.  D.  504.) 

1853.  A  bank  is  only  liable  in  nominal  damages  for  negligence  in 
failing  to  collect  commercial  paper,  where  it  appears  that  any  of  the 
parties  to  it  are  liable  and  are  solvent.  {First  Nat.  Bank  v.  Fourth 
Nat.  Bank,  77  N.  Y.  320.) 

1854.  It  cannot  be  said  that  because  the  children  of  a  person  killed 
through  another's  negligence,  are  living  away  from  the  home  of  the 
deceased  and  supporting  themselves,  they  have  not  sustained  pecimiary 
damage  through  his  death.  {Lockwood  v.  N.  Y.,  Lake  Erie  &  W.  R. 
R.  Co.,  98  N".  Y.  523.) 

1855.  The  fact  that  the  children  of  a  deceased  person  are  of  age 
and  supporting  themselves,  does  not  give  the  court  the  right  to  hold 
as  matter  of  law  that  they  have  suffered  no  pecimiary  loss  from  a 
negligent  killing.  {Countryman  v.  Fonda,  J.  &  0.  R.  R.  Co.,  166 
N.  Y.  201.) 

1856.  If  a  party  is  entitled  to  recover  nominal  damages,  it  is  not 
error  to  refuse  to  charge  that  he  is  not  entitled  to  recover  any  dam- 
ages.   {Baker  v.  Manhattan  R.  Co.,  118  N.  Y.  533.) 

APPELLATE  DIVISION. 


leRevdsbry  v.  Droeech 6  190 

Miller  v.   King 21  192 

Rogan  V.  MulHns 22  117 

Howell  V.  Rochester  Ry.  Qo.  24  602 

Pickett  V.  Town  W.  Monroe.  47  629 


De  la  Torre  v.  Met.  St.  Ry. .  48  126 

Pronk  V.  Brooklyn,  etc,  Co.  68  390 

Goodstein  v.  B'klyn,  etc.,  Ck>.  69  617 

Hofferberth  v.  Myeis 71  377 


Digitized  by 


Google 


252  A  Code  of  Negligence.  [Part  L 

1857.  The  fact,  that  in  an  action  for  damages  for  personal  injury 
an  award  of  six  cents  is  inconsistent  with  a  verdict  establishing  the 
cause  of  action,  does  not  make  the  inadequacy  of  the  verdict  a  ques- 
tion of  law  reviewable  by  the  Court  of  Appeals.  {Jung  v.  Keujfel, 
144  N.  Y.  381.) 

Distribution  of  damages. 

1858.  Where  there  is  a  recovery  of  damages  for  a  negligent  killing 
of  a  man  who  leaves  a  widow  but  no  children  the  balance  remaining 
after  paying  expenses  and  commissions  cannot  be  taken  by  the  widow 
as  such,  but  must  be  distributed  between  her  and  the  next  of  kin, 
according  to  the  statute  of  distributions.  {In  re  Snedeker  v. 
Snedeker,  164  N.  Y.  58.) 

Xiscellaneous. 

1859.  Where  a  telegram,  as  incorrectly  transmitted,  contains  direc- 
tions to  buy  stock,  and  during  the  time  spent  in  obtaining  a  correct 
message,  the  stock  rises  in  price,  the  measure  of  damages  is  the 
amount  of  such  rise.  {Rittenhouse  v.  Indep.  Line  of  Teh,  44  N".  Y. 
263.) 

See  Baldwin  y.U.  8.  Tel.  Co.,  45  N".  Y.  744. 

1860.  Where  a  factor  neglects  to  sell  goods,  their  value  about  the 
time  the  order  to  sell  was  given  is  the  measure  of  damages.  {Whelan 
V.  Lynch,  60  N.  Y.  469.) 

1861.  Where  diflEerent  persons  pollute  a  stream  in  a  similar  way, 
but  independently  of  each  other  and  not  jointly,  each  is  only  liable 
to  respond  for  the  damages  caused  by  himself.  {Chiprian  v.  Palmer, 
77  N.  Y.  51.) 

1862.  A  person  is  not  damaged  by  the  failure  of  a  public  official  to 
obey  the  law,  where  it  is  not  too  late  to  have  such  failure  rectified. 
{Olmsted  v.  Dennis,  77  N.  Y.  378.) 

1863.  The  measure  of  damages  a^inst  a  negligent  assignee  for  the 
benefit  of  creditors,  where  he  has  failed  to  bring  suits  he  ought  to  have 
brought,  is  not  necessarily  the  amount  he  could  have  recovered,  but 
the  amount  of  the  actual  loss  sustained.  {In  re  Cornell,  110  N".  Y. 
351.) 

1864.  Where  the  damage  done  to  a  neighbor's  land  by  a  negligent 
fire,  resulted  in  the  destruction  of  his  fruit  trees,  the  measure  of 
damages  is  the  difference  in  the  value  of  the  land  before  and  after 
the  injury,  and  not  the  value  of  the  trees  themEelves  at  the  time  they 
were  burned.  {Dwight  v.  Elmira,  Cort.  &  U,  R.  R.  Co.,  132  N.  Y. 
199.) 

1865.  Eule  of  damages  in  Dwight  case  applied  in  a  case  of  destruc- 
tion of  trees  by  gas.     {Evans  v.  Keystone  Oas  Co.,  148  N.  Y.  112.) 

1866.  The  damages  which  a  contractor  is  answerable  for  to  a 
neighbor,  who  interferes  with  the  bed  of  a  stream  under  a  lawful  con- 
tract with  the  owner  of  the  land,  are  only  such  as  result  from  its 
temporary  diversion.     {Covert  v.  Cranford,  141  N".  Y.  521.) 
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1867.  Where  a  building  is  injured  through  the  negligence  of 
another  in  a  way  which  admits  of  repair  at  a  reasonable  cost,  the 
measure  of  damages  is  such  cost  and  the  loss  in  rental  value  during 
such  reasonable  time  as  would  be  required  to  make  repairs.  {Slavin 
V.  The  State  of  New  York,  152  N.  Y.  45;  Connor  v.  Same,  152  id. 
49.) 

1868.  When  a  conveyancer  makes  a  mistake  whereby  his  principal 
obtains  title  to  the  wrong  property  and  upon  getting  title  to  the 
right  property  through  reformation  of  the  deed  loses  it  through  fore- 
closure proceedings  upon  an  unknown  mortgage  which  the  con- 
veyancer ought  to  have  discovered  if  he  had  made  no  mistake,  the 
measure  of  £tmages  is  the  amount  of  the  purchase  money  paid  by  the 
principal.     (Ehmer  v.  Title  Guarantee  &  Trust  Co,,  156  N.  Y.  10.) 

1869.  If  a  depositor  is  negligent  in  discovering  and  notifying  his 
bank  of  forgeries  of  his  checks,  the  measxire  of  his  liability  is  the 
damages  sustained  by  the  bank  in  consequence  not  of  the  forgeries, 
but  of  the  neglect.     (Critten  v.  Chemical  Bank,  171  N".  Y.  219.) 

CROSS-RBFBRBNCBS. 

See  chap.  VII,  Evidence,  sub  nom.  Burden  of  Proof,  Opinion  of 
Experts;  chap.  IX,  Pleadings;  chap.  X,  Miscel.  Subj.,  suh  nom.  Stat- 
utory Duties. 

For  cases  in  Appellate  Division,  where  the  amount  of  damages  has 
been  passed  on  in  Appellate  Division  and  held  inadequate,  excessive 
or  otherwise,  see  Verdicts,  Part  III. 
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CHAPTER  VII. 

BVIDBNCB. 

§806.  In  actions  to  recover  damages  resulting  from  negligence, 
the  burden  of  proof  is  on  the  plaintiff  to  show  absence  of  contributory 
negligence  on  the  part  of  the  injured  person^  as  well  as  the  existence 
of  negligence  on  the  part  of  the  defendant. 

§  206.  In  actions  other  than  those  mentioned  in  the  last  section, 
the  burden  is  on  the  defendant  to  establish  that  the  negligence  of  the 
plaintiff,  or  other  injured  person,  contributed  to  produce  the  damage 
in  question. 

§  S07.  In  issues  as  to  assumption  of  risk,  the  burden  of  proof  is  on 
the  defendant. 

The  case  of  DomhI  v.  N.  T.,  Ont.  d  W.  R.  R.  Co.,  170  N.  Y.  459,  which 
establiflhes  this  rule,  together  with  that  of  Cfritfen  y.  Manice  as  to  res  ip$a 
(see  §  200),  are  to  be  leading  cases  in  the  law  of  Negligence,  marking 
as  they  do  two  important  steps  in  its  development.  Whether  the  Dowd 
case  will  make  a  difference  in  pleading  remains  to  be  seen. 

§  SOS.  The  burden  of  proof  never  shifts. 

§  209.  The  rule,  res  ipsa  loquitur,  is  not  a  rule,  which  depends  for 
its  application  upon  the  relation  of  the  parties,  but  one  which  should 
be  applied  in  all  cases,  when  that  which  caused  the  injury  is  shown 
to  have  been  under  the  control  of  the  defendant,  and  the  accident  is 
such  that  in  the  ordinary  course  of  things  does  not  happen  if  reason- 
able care  is  used. 

This  is  taken  from  the  opinion  in  Oriffen  v.  Manioe,  166  N.  Y.  191. 
That  decision  enlarges  the  scope  of  the  rule.  It  is  often  .aid  that  it  does 
not  apply  in  cases  between  master  and  servant.  Why  not?  There  would 
seem  to  be  no  reason,  so  long  as  care  is  taken  to  see  that  the  negligence 
bespoken  by  the  thing  itself  is  that  of  the  master  as  distinguished  from 
that  of  a  coservant.  The  same  thing  may  or  may  not  speak  of  action- 
able negligenoe  in  favor  of  a  servant  as  weU  as  a  passenger  or  a  licensee. 
If  it  does,  then  the  injured  servant  ought  not  to  be  required  to  go  further 
than  the  other.  Such  is  the  trend  of  the  decisions.  (See  Appellate  Divi- 
sion cases  cited  under  the  heading  Res  Ipsa,) 

§  210.  Upon  the  question  whether  a  person  was  negligent,  no  pre- 
sumption is  to  be  made  either  way,  the  question  being  entirely  one  of 
proof  by  that  party  upon  whom  the  burden  rests. 
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§  8011.  Evidence  of  other  occurrences  prior  to  or  contemporaneous 
with  the  one  in  suit  is  only  admissible  when  its  tendency  is  to  prove 
or  disprove  a  negligent  quality  in  the  act  in  controversy. 

§  8012.  Evidence  of  subsequent  acts  of  a  defendant  is  inadmissible 
to  characterize  the  act  in  controversy^  but  may  be  admitted  if  rele- 
vant upon  the  question  of  the  defendant's  responsibility  for  that 
act. 

§  813.  Omission  to  perform  a  duty  enjoined  by  a  municipal  ordi- 
nance is  evidence  of  negligence. 

§  8014.  No  person^  expert  or  otherwise^  can  be  allowed  to  state  his 
opinion  whether  his  own  or  another's  act  was  or  was  not  negligent. 

§816.  Subject  to  the  rule  in  the  last  section,  expert  evidence  is 
admissible  as  to  the  cause  or  result  of  an  injury. 

§  816.  The  exclamations  of  pain  of  a  person  at  the  time  of  receiv- 
ing an  injury,  and  when  under  treatment  for  it  by  a  physician,  are 
admissible. 

§  817.  Neither  the  statements  of  an  injured  person,  nor  of  a  servant 
of  the  defendant,  as  to  how  or  why  an  accident  occurred,  even 
though  made  a  few  moments  thereafter,  are  admissible  as  part  of  the 
res  gestae. 

§  818.  An  exhibition  of  a  machine  or  appliance,  or  of  a  part  thereof, 
wbich  has  caused  an  injury,  and  the  exhibition  of  the  part  of  a  per- 
son's body  which  was  injured,  may  be  made  to  the  jury,  but  cannot 
be  compelled,  except  pursuant  to  some  statute. 

§  819.  Where  knowledge  by  a  person  of  the  existence  of  anything 
is  a  necessary  element  of  a  charge  of  negligence  against  him,  knowl- 
edge thereof  may  be  inferred  from  proof  that  it  has  existed  long 
enough  for  the  person  to  have  become  actually  informed  of  it,  under 
a  proper  administration  of  his  affairs. 

§220.  Evidence  of  the  damages  which  necessarily  or  naturally 
flow  from  a  negligent  act,  is  admissible  without  special  averment  in 
the  complaint. 

§281.  Special  damages  cannot  be  proved  if  they  have  not  been 
pleaded. 
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Collected  from  the  Following  Deoiaions,  Grouped  Under  theae  Heading§: 


Burden  of  proof. 
When  on  plaintiff. 

(1)  As  to  contrib.  neg.,  1870. 

(2)  As  to  other  matters,  1879. 
When  on  defendant,  1889. 

Presumptions. 

As  to  plaintiffs,  1896. 

As  to  defendants,  1905. 

As  to  miscellaneous  facts,  1910. 
Inferences  as  to  negligence,  etc. 

Rea  ipsa  loquitur,  1919. 

As  to  contrib.  negligence,  1920. 

From  several  facts,  1922. 

As  to  employment,  1924. 

Of  notice,  1926. 

Ordinances,  1927a. 

Between  master  and  servant. 

(1)  As  to  relation,  1927b. 

(2)  Incompetent  servant,  1928. 

(3)  Machines,  1930. 

(4)  Appliances,  1933. 

(5)  Safe  place,  1938. 

(6)  Rules,  1941. 

Between  master  and  third  per.,  1943. 

Between  carrier  and  passenger,  1944. 

Between  carrier  and  shipper,  1956. 

Between  travelers  on  highway,  1968. 

Between  neighbors,  1972. 

Against  owners,  etc.,  1979. 

Against  purveyors,  etc.,  1983. 

Miscellaneous  inferences,  1985a. 
Calling  adverse  party,  1985b. 
Discrediting  party  or  witness,  1986. 
Conflict  of  evidence. 

As  to  signals,  1993. 

Other  cases,  1997. 
Interested  evidence,  2000. 
Opinions. 

Of  experts. 

(1)  Who  ar«,  2006. 

(2)  Physic,  as  to  cause,  2007. 

(3)  Physic,  as  to  results,  2013. 

(4)  Physic,  miscellaneous,  2022. 

(5)  Other  experts,  2026. 
Of  others. 

(1)  Nonexperts,  2047. 

(2)  Parties  or  incrim.  per8.,2052. 
Matters  of  common  experience,  2056. 


Privileged  communications,  2061. 
Declarations. 

Of  injured  person. 

(1)  As  to  pain,  2069. 

(2)  As  to  accident,  2078. 
Of  wife,  2082. 
Of  witness,  2083. 
Of  servant,  2087. 
Of  others,  2093. 
Written,  2096. 
Miscellaneous,  2098. 

Admissions,  2100. 
Damages. 
As  to  wages,  etc.,  2101. 
In  death  cases,  2107. 
Miscellaneous  items,  2112. 
Permanence,  2122. 
In  rebuttal,  2124. 
In  mitigation,  2127. 
As  to  exemplary,  2128. 
As  to  admissibility  and  effect  of 

tain  things. 
Under  pleadings,  2130. 
Rea  inter  alios. 

{ 1 )  Judgment  rolls,  2133. 

(2)  Custom,  2136. 

(8)  Freedom  from  accident,  2140. 

(4)  Happ'g  of  other  accid.,2142. 

(6)  Miscellaneous  acts,  2161. 
Fires,  2167. 
Acta  of  plaintiff,  2164. 
Acts  of  defendant. 

(1)  Before  accident,  2171. 

(2)  After  accident,  2180. 
Condition  after,  2190a. 
Ownership  or  control,  2191. 

Of  pleadings,  etc.  (writings),  2194. 

Ocular  evidence,  2199. 

Parol  evidence,  2204. 

In  crossing  cases,  2206. 

Between  neighbors,  2209. 

Between  carriers  and  passenger  or 

shippers,  2210. 
Between  master  aad  servant,  221S. 
Weight  of  evidence,  2221a. 


Digitized  by 


Google 


Chap.  VII.]  EvTOBWCE.  25Y 

Burden  of  proof. 

When  on  Plaintiff.* 

(1)  As  to  Freedom  from  ConL  Neg. 

1870.  The  burden  is  not  on  a  plaintiff  to  show  absence  of  con- 
tributory negligence  on  his  part.  (Keegan  v.  Western  R.  R.  Co.,  8 
N.  Y.  115.) 

1871.  To  maintain  such  an  action,  it  belongs  to  the  plaintiff  to 
prove  aflSrmatively  the  absence  of  negligence  on  the  injured  person's 
part  contributing  proximately  to  the  injury.  (Button  v.  Hudson  Riv. 
R.  R.  Co.,  18  N.  Y.  248.) 

1872.  The  proposition,  that  if  the  evidence  is  equally  consistent 
with  the  absence,  as  with  the  existence,  of  negligence  in  defendant, 
the  plaintiff  cannot  recover,  is  simply  the  same  as  the  proposition  that 
the  burden  of  proof  is  on  plaintiff.  (Moody  v.  Osgood,  54  N".  Y. 
488.) 

1873.  In  an  action  to  recover  damages  for  negligence  the  burden 
of  proof  never  shifts  from  the  plaintiff.  (Heinemann  v.  Heard,  62 
N.  Y.  448.) 

1874.  In  an  action  to  recover  damages  resulting  from  a  nuisance, 
it  is  not  necessary  for  a  plaintiff  to  prove  his  freedom  from  contribu- 
tory negligence.    (Clifford  v.  Dam,  81  N.  Y.  52.) 

1875.  It  is  not  enough  to  prove  facts  from  which  either  the  con- 
clusion of  negligence  or  the  absence  of  negligence  may  with  equal 
fairness  be  drawn,  but  the  burden  is  upon  the  plaintiff  to  satisfy  the 
jury  that  there  was  no  contributory  negligence  on  the  part  of  the 
injured  person.     (Hart  v.  Hudson  Riv.  Br.  Co.,  84  N.  Y.  56.) 

1876.  A  plaintiff  in  a  negligence  suit  is  not  bound  to  make  out  his 
case  beyond  all  reasonable  doubt.  (Seybolt  v.  N.  Y.,  Lake  Erie  & 
Tf.  B.  R.  Co.,  95  K  Y.  562.) 

1877.  A  plaintiff  must  prove  something  which  warrants  the  infer- 
ence of  negligence  on  the  defendant's  part,  and  not  leave  his  case  upon 
facts  just  as  consistent  with  care  and  prudence  as  with  the  opposite. 
(Hayes  v.  Forty-second  St.,  etc.,  R.  R.  Co.,  97  N".  Y.  269.) 

1878.  In  an  action  to  recover  damages  resulting  from  slipping  on 
ice  on  a  sidewalk  plaintiff  must  give  some  evidence  of  care  in  passing 
over  it.    (Weston  v.  City  of  Troy,  139  N.  Y.  281.) 

(2)  As  to  Other  Matters. 

1879.  Where  goods  are  stolen  from  a  vessel,  the  burden  of  proof  is 
not  on  the  insured,  in  an  action  on  a  policy  insuring  against  loss  by 
theft  and  barratry,  to  show  that  the  masters  and  mariners  were  not 
neglectful  of  their  duties.    (Am.  Ins.  Co.  v.  Bryan,  26  Wend.  563.) 

1880.  The  exemption  of  a  carrier  in  a  bill  of  lading  from  loss  by 

APPELLATE  DIVISION. 

1  Jones  V.  Union  Ry.  Co 18    207 
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fire  does  not  apply  where  the  fire  occurs  through  its  negligence,  but 
in  such  a  case  the  burden  of  proof  is  on  the  shipper  to  show  negligence. 
(Lamb  v.  Cam.  &  Amb.  R.  R.  Co.,  46  N.  Y.  271.) 

1881.  In  an  action  against  a  street  car  company  to  recover  damages 
resulting  to  a  passer-by  from  an  unsafe  condition  of  the  street  between 
the  rails  of  its  track,  the  burden  of  proof  is  not  upon  the  plaintiff  to 
show  that  the  defendant  had  notice  of  its  condition,  either  actual  or 
constructive.  (Worster  v.  Forty-second  St.  &  Or.  St.  F.  R.  R.  Co.,  50 
N.  Y.  203.) 

1882.  The  burden  is  not  on  a  vessel,  which  shows  a  light,  to  prove 
that  the  light  conformed  to  the  requirements  of  law.  (Harris  v. 
Uebelhoer,  75  N.  Y.  169.) 

1883.  Where  the  presumption  of  negligence  on  the  part  of  a  ware- 
houseman, arising  n'om  demand  and  neglect  to  deliver,  is  met  by 
evidence  of  theft,  the  burden  is  on  the  plaintiff  to  show  that  the  ware- 
houseman- was  negligent  in  guarding  the  things  stolen,  (Claflm  v. 
Meyer,  75  N.  Y.  260.) 

1884.  Where  the  issue  is  whether  an  animal  has  been  injured 
through  defendant's  negligence  or  its  own  viciousness,  the  burden  is 
on  the  plaintiff  to  show  that  it  was  not  vicious.  (Haie  v.  Smith,  78 
N.  Y.  480.) 

1885.  If  a  person  crossing  a  track  could  have  seen  an  approaching 
train  in  time  to  avoid  it,  the  burden  is  on  the  plaintiff  to  show  that 
such  person  did  look  in  that  direction.  (Becht  v.  Corbin,  92  N.  Y. 
658.) 

1886.  The  burden  is  on  the  plaintiff  to  show  that  a  child  is 
non  sui  juris,  when  its  acts  are  such  as  would  be  negligent  in  persona 
of  mature  years.  (Stone  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  116 
N.  Y.  104.) 

1887.  A  person  who  claims  that  he  was  injured  by  the  fall  of  an 
article  is  not  bound  to  produce  it  at  the  trial.  (Volkmar  v.  Man^ 
hattan  R.  Co.,  134  N".  Y.  418.) 

1888.  Where  a  person  seeks  to  recover  damages  from  an  alleged 
negligent  escape  of  sparks  from  an  engine  having  an  old  kind  of 
spark  arrester,  on  the  ground  that  a  new  kind  of  spark  arrester  has 
come  into  general  use,  he  must  show  that  the  new  kind  is  less  liable 
to  cause  fires  than  the  old.  (Babcock  v.  Fitchburg  R.  R.  Co.,  140 
N.  Y.  308.) 

When  on  Defendant.^ 

1889.  A  common  carrier  can  only  rebut  the  presumption  that  an 
injury  to  its  passenger  from  an  accident  to  its  conveyance  was  due  to 
its  negligence,  by  showing  that  the  accident  occurred  from  circum- 

APPELLATE  DIVISION. 


2  Parker  v.  aty  of  N.  Y. . . .  9  618 

Gulliver  v.  Blauvelt 14  523 

PouUien  V.  Nassau,  etc,  Co.  18  221 

Kirbv  V.  D.  &  H.  Canal  Co. .  48  636 

affd.  169  N.  Y.  575. 


Brown  v.  Met.  St.  Ry.  Co. .  60  184 

affd.  171  N.  Y.  Mem. 

Vandewater  v.  Wappinger. .  09  325 

Ludwig  V.  Met.  St.  Ry.  Co. .  71  2ia 
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stances  against  which  hnman  prudence  and  foresight  could  not  guard. 
(Bowen  v.  N,  Y,  Cent  R.  R.  Co.,  18  N.  Y.  408.) 

1890.  The  fact  that  a  person  meets  his  death  on  another^s  premises 
does  not  cast  upon  the  latter  the  burden  of  satisfactorily  explaining 
it.    {Curran  v.  Warren  Chem,  &  Mfg.  Co.,  36  N.  Y.  153.) 

1891.  In  an  action  against  a  searcher  for  liens  against  real  estate 
to  recover  damages  for  failure  to  return  a  lien,  if  the  searcher  desires 
to  avail  himself  of  the  fact  that  the  plaintiflE  is  protected  against  loss 
by  covenants  in  his  deed,  the  burden  of  proof  is  on  him  to  show  that  a 
remedy  exists,  which  is  available  to  plaintiflE  and  to  which  he  should 
resort.     (M orange  v.  Mix,  44  N".  Y.  315.) 

1892.  Where  a  warehouseman  relies  upon  burglary  as  an  answer  to 
the  inference  of  negligence  arising  from  the  nondelivery  of  goods 
stored  with  him,  he  must  make  a  case  fairly  warranting  the  inference 
that  the  goods  were  lost  in  that  way.  (Schwerin  v.  McKie,  51  N.  Y. 
180.) 

1893.  Where  a  defendant  claims  in  mitigation  of  damages  that  an 
increase  of  them  was  due  to  the  negligence  of  a  third  person,  for  which 
he  is  not  responsible,  the  burden  is  on  him  to  show  how  much  of  the 
damage  was  produced  by  his  negligence,  and  how  much  by  that  of 
such  third  person,  and  if  he  fails  to  do  so  he  is  liable  for  the  whole. 
(Slater  v.  Mersereau,  64  N.  Y.  138.) 

1894.  Under  the  Innkeepers'  Act  (chap.  658,  Laws  of  1866),  the 
burden  of  proof  is  on  the  innkeeper  to  show  that  a  fire  was  of 
incendiary  origin  and  that  he  was  not  negligent.  (Faucett  v.  NicholU, 
64  N.  Y.  377.) 

1895.  The  burden  of  proof  that  a  nonobvious  risk  of  an  employment 
was  in  a  given  case  assumed  by  the  servant  rests  on  the  master.  (Dowd 
V.  N.  Y.,  Ont.  &  We%i.  Ry.  Co.,  170  N".  Y.  459.) 

See  next  subdivision.  Presumptions. 

Fretumptioni. 

As  TO  Plaintiffs.' 

1896.  In  the  absence  of  proof  of  any  circumstances  importing  negli- 
gence on  the  injured  person's  part,  such  negligence  cannot  be  pre- 
sumed.   (Button  V.  Hud.  Riv.  R.  R.  Co.,  18  N.  Y.  248.) 

1897.  No  presumption  exists,  in  the  absence  of  proof,  that  an 
injured  person  was  exercising  due  care  at  the  time  of  the  injury. 
(Reynolds  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  58  N.  Y.  248.) 

1898.  In  an  action  to  recover  damages  occurring  through  negligence 
it  is  not  to  be  presumed  that  plaintiflf  was  free  from  fault.  ('Warner 
V.  N.  Y.  Cent.  R.  R.  Co.,  44  N.  Y.  465.) 

1899.  In  a  death  case,  in  the  absence  of  direct  evidence  of  negli- 
gence on  the  part  of  the  deceased,  it  may  be  presumed  in  his  favor 

APPELLATE  DIVISION. 

8  Laverdure  v.  Mayor,  etc.  .28      66  i  Kennedy  v.  Hills  Bros.  Co. .    64      2ft 

Johnson  v.  aty  PolceepBie.    29      16   Morriflsey  v.  Smith 67    18d 

Bead  v.  Brooklyn,  etc.,  Co. .    32    603  I 
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that  he  wa«  desirous  of  preserving  himself  from  injury.     (Morrison 
V.  N.  Y.  C.  d  H.  R.  R.  R.  Co.,  63  K  Y.  643.) 

1900.  There  is  no  presumption  of  law  that  a  person  about  to  cross 
a  railroad  track  in  a  vehicle  driven  by  another  fails  to  look  for  a 
train.    (Massoth  v.  Del  &  Hud.  C.  Co.,  64  N.  Y.  624.) 

1901.  An  infant  twelve  years  old  is  to  be  presumed  to  be  «wt  juris. 
{Tucker  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  124  N.  Y.  308.) 

1902.  When  a  person  is  riding  on  an  elevator,  and  receives  an  injury 
because  some  portion  of  his  body  gets  beyond  the  elevator  platform, 
and  there  is  no  evidence  to  show  how  or  why  it  got  beyond,  it  cannot 
be  presumed  that  he  had  not  omitted  the  precautions  which  a  prudent 
man  would  take  in  the  presence  of  a  known  danger.  (Riordan  v. 
Ocean  8,  8.  Co.  of  8.,  124  N.  Y.  655.) 

1903.  Where  an  injury  occurs  to  a  passerby  from  a  defect  in  a  high- 
way, the  presumption  may  be  made  that  he  was  proceeding  carefully. 
(Chisholm  v.  State,  141  N.  Y.  246.) 

1904.  Where  the  record  in  the  appeal  book  states  that  a  plaintiflE 
indicates  with  his  arm  the  manner  in  which  another  has  menaced 
him,  it  may  be  assumed  by  an  appellate  court  in  aid  of  a  judgment 
that  he  was  justified  in  believing  that  bodily  injury  was  intended. 
(Ansteth  v.  Buifalo  Ry.  Co.,  145  N.  Y.  210.) 

As  TO  Defendants.* 

1905.  When  an  accident  happens  to  a  public  conveyance,  the  pre- 
sumption in  favor  of  an  injured  passenger  is  that  it  is  due  to  the 
negligence  of  the  carrier.  {Bowen  v.  N.  Y.  Cent.  R.  R.  Co.,  18  N". 
Y.  408.) 

1906.  The  mere  fact  that  an  accident  occurs  to  a  passenger  is 
of  itself  presumptive  evidence  of  negligence  of  the  carrier.  (Curtis 
V.  Rochester  &  Syracuse  R.  R.  Co.,  18  N.  Y.  534.) 

1907.  Where  it  appears  that  an  accident  occurs  from  any  disar- 
rangement or  displacement  of  the  track  or  car  of  a  railroad  company 
the  presumption  of  negligence  at  once  arises.     {Id.) 

1908.  When  the  shaft  of  a  vehicle  pierces  through  the  front  panel 
of  a  rapidly-driven  street  car,  the  presumption  is  that  the  car  driver 
was  negligent  in  the  management  of  the  car.  {HUl  v.  Ninth  Ave.  R. 
R.  Co.,  109  N.  Y.  239.) 

1909.  The  mere  fact  that  property  in  possession  of  a  bailee  was 
destroyed  by  fire,  does  not  warrant  a  presumption  that  he  was  negli- 
gent in  its  care.    {Stewart  v.  Stone,  127  N.  Y.  500.) 


APPELLATE  DIVISION. 
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Mathison  v.  S.  I.  M.  R,  R. .  66  610 

Hoey  V.  Met.  St.  Ry.  Co. . . .  70  60 

Ludwig  V.  Met.  St  Ry.  Co. .  71  210 


Digitized  by 


Google 


Cliap.  Vll.]  EviDBNCB.  261 

As  TO  MlSCELLANBOUS   FACTS.** 

1910.  It  is  a  warrantable  presumption  that  personal  property  is 
being  used  on  behalf  of  its  owner.     {N orris  v.  Kohler,  41  N.  Y.  42.) 

1911.  A  sender  of  a  telegram  on  a  telegraph  blank  may  be  pre- 
sumed to  know  of  the  contents  of  the  printed  portion.  {Breese  v. 
U.  8,  Tel.  Co.,  48  N.  Y.  132.) 

1912.  A  presumption  that  the  fall  of  a  building  was  due  to  the 
negligence  of  its  owner  arises  from  the  mere  fact  of  its  fall.  (Mul- 
len V.  Si.  John,  67  N.  Y.  567.) 

1913.  Evidence  that  a  person  drank  beer  sold  by  defendant,  without 
proof  as  to  what  kind  of  beer  it  was,  is  not  sufficient  to  warrant  a 
finding  that  an  intoxication  which  followed  resulted  from  that  sale. 
(Blatz  V.  Rohrbach,  116  N.  Y.  450.) 

1914.  In  the  absence  of  evidence  that  a  person  was  eight  feet  high, 
an  appellate  court  cannot  assume  that  he  was,  even  though  the  verdict 
could  only  have  been  given  on  that  theory  and  the  jury  saw  the  person. 
(Hunter  v.  N.  Y.,  Og.  iSk  W.  R.  R.  Co.,  116  N.  Y.  615.) 

1915.  That  an  appliance  has  become  worn  is  not  sufficient  to 
raise  a  presumption  that  it  is  not  fit  for  its  purpose.  (Smith  v.  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  118  N.  Y.  645.) 

1916.  It  is  a  reasonable  presumption  that  the  stair  carpet  in  a  tene- 
ment house  is  in  the  same  condition  in  the  morning  that  it  was  the 
evening  before.     (Peil  v.  Revnhart,  127  N".  Y.  381.) 

1917.  Where  a  lotowner  is  filling  up  his  lot  and  using  the  street  as 
a  place  of  temporary  deposit  of  the  dirt,  which  he  appears  to  be  remov- 
ing as  it  is  deposited,  the  officers  of  the  municipality  are  not  bound 
to  presume  that  he  will  leave  any  of  the  dirt  in  the  street  over  night. 
(Breil  v.  City  of  Buffalo,  144  N.  Y.  163.) 

1918.  Where  a  man  acts  or  neglects  to  act  under  the  influence  of 
pressing  danger  to  himself,  the  law  presumes  that  the  act  or  omission 
to  act  was  involuntary.     (Laidlaw  v.  Sage,  158  N.  Y.  73.) 

And  see  next  subdivision.  Inferences. 

In  the  cases  cited  in  the  note  under  this  subdivision  the  questions 
were  concerning  presumptions :  In  case  of  death  after  a  year  and  a 
day  (first  case) ;  when  motion  for  nonsuit  not  made  (second) ;  on 
finding  young  child  injured  (third) ;  as  to  who  placed  pile  in  street 
(fourth) ;  as  to  whether  rule  had  been  promulgated  (fifth) ;  on  failing 
to  call  a  witness  (sixth  and  seventh). 

APPELLATE  DIVISION. 
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Inferences  ai  to  negligence,  and  matten  held  to  be  CTidence  thereof* 
Bb8  Ipsa  Loquititb.* 

1919.  The  rule  res  ipsa  loquitur  may  be  applied  whenever  the  cir- 
eomstances  surrounding  the  occurrence  are  such  as  to  justify  a  jury 
in  inferring  negligence  as  the  cause  of  the  accident  {Qriffm  ▼. 
Manxes,  166  N.  Y.  191.) 

As  TO  Frbbdoh  prom  Contbibutory  Nbglioenob. 

1920.  Where  no  evidence  is  given  as  to  how  a  person  has  fallen  into 
an  excavation,  of  the  existence  of  which  he  was  aware,  freedom  from 
contributory  negligence  cannot  be  inferred.  (Riceman  v.  Havemeyer, 
«4  N.  Y.  647.) 

1921.  Where  two  persons  are  crossing  railroad  tracks,  the  fact  that 
<one  of  them  looked  for  a  train  and  saw  nothing,  is  not  sufficient  to 
-warrant  the  inference  that  the  other  was  free  from  contributory 

negligence.     {Wiwirowski  v.  Lake  Shors  &  M.  8.  R.  R.  Co.,  124  N. 
Y.  420.) 


APPKLIATB  DIVISION. 


0  Instances  as  to  Res  Ipsa: 
Ml)  Rule  applied. 

Master  and  Bervant. 
SSullivan  v.  Union  Ry.  Co. .       7 
Beny  v.  Atlantic  Stor.  Co..     50 
Lentino  v.  Port  Henry,  etc. .     71 
Carrier  and  Passenger. 


Oilmore  ▼.  Brooklyn,  etc.,  Co.  6 
Poulson  ▼.  Nassau,  etc.,  Co.  18 
Poulsen  y.  Nassau,  etc,  Co.     30 

Horn  V.  N.  J.  St  Co 23 

Buckbee  v.  Third,  etc.,  Co. .     64 
Allen  ▼.  United  Traction  Co.     67 
Users  of  Highway. 

Pearl   y.   Macaulay 6 

fitalhnan  v.  N.  Y.,  etc.,  Co. .     17 
Casper  ▼.  Dry  Dock,  etc.,  Co.    23 
Xiudwig  V.  Met.  St.  Ry.  Co. 
Braham  y.  Nassau,  etc.,  Co. 
Miscellaneous, 

Wittenbeifr  y.   Seitz 

Olarke  y.  Nassau,  etc.,  Co. . 
Magee  y.  City  of  Brooklyn. 

Ouldseth  y.   Carlin 19 

iFox  y.  Buffalo  Park 21 

affd.  163  N.  Y.  569. 
(2)  Rule  not  applicable. 

Master  and  Servant, 
DonneUy  y.  N.  Y.,  etc.,  Co. .      3 

AUen  y.  Banks 7 

Parento  y.  Taylor 26 

Van  Orden  v.  Acken 28 


71 
72 

8 

9 

18 


590 
466 

117 
221 
246 
302 
360 
363 

70 
397 
451 
210 
456 

439 

57 

22 

588 

321 


408 
405 
518 
160 


Kern  v.  Burden  Iron  Co. . . . 

Olsen  y.  Starin 

May  y.  Berlin  Iron  Bdge.  Co. 

Welle  y.  Celluloid  Co 

Kelly  y.  Erie  R.  R.  Co 

Robbins  y.  Brownyille,  etc. . 
Pursley  v.  Edge  Moor,  etc.. 

Hubener  y.  Heide 

Fink  y.  Slade 

Nolan  y.  Brooklyn,  etc.,  Co. 

Carrier  and  Passenger, 
Black  y.  Third  Ave.,  etc.,  Co. 
Korby  y.  D.  &  H.  Canal  Co. . 
Nelson  y.  Lehigh,  etc.,  Co. . 
Steyenson  y.  Se^nd,  etc.,  Co. 
Falke  y.  Third  Aye.,  etc.,  Ca 
Hoffman  y.  Third,  etc.,  Co.. 
Users  of  Highway, 

Welsh  y.  Murray 

Schaum  y.  Equitable  Gas  Co. 

Jones  y.  Union  I^.  Co 

Piehi  y.  Albany  Ry.  Co 

affd.  162  N.  Y.  617. 
Leyh  y.  Newburgh,  etc.,  Co. 

affd.  168  N.  Y.  667. 
MisoelUmeous, 

Coos  y.  Koeter 

Lib.  Ins.  Co.  y.  Cent.  Vt.,  etc. 

Groarke  y.  Laemmile 

McConnell  y.  N.  Y.  C,  etc. . 

Fayo  y.  Rem.  Arms.  Co 

Johnson  y.  Yellow  Pine  Co. . . . 


40 

547 

43 

422 

43 

569 

52 

522 

53 

465 

53 

641 

56 

71 

62 

368 

66 

105 

68 
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387 

20 

473 

25 

535 

35 

474 

38 

49 
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586 
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15 

74 

18 
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Fbom  Several  Facts.'' 

1922.  Where  a  dead  body  is  found  on  a  raUroad  track  beneath  an 
insuflSciently  guarded  bridge  of  a  highway,  and  there  is  no  evidence 
as  to  how  it  got  there,  other  than  the  fact  that  the  injury  causing 
death  was,  in  the  opinion  of  the  attending  physician,  such  that  it 
might  have  come  from  a  fall  from  the  bridge,  or  from  a  car,  or  from  a 
blow,  an  inference  that  the  deceased  came  to  his  death  by  a  fall  from 
the  bridge  is  not  permissible.  {Oardmier  v.  N.  Y.  C.  &  H.  B.  R.  R. 
Co.,  103  K  Y.  674.) 

1923.  A  defective  car  in  a  freight  train,  its  uncoupling  from  the 
tender  while  in  transit,  the  finding  of  the  dead  body  of  the  fireman 
between  the  rails  at  about  the  place  where  the  car  became  uncoupled, 
are  not  suflScient  to  warrant  the  inference  that  a  servant  came  to  his 
death  through  his  master^s,  and  without  his  own,  negligence.  (Borden 
V.  Del,  Lack.  &  F.  R.  R.  Co.,  131  N.  Y.  671.) 

As  TO  Employment. 

1924.  Evidence  that  a  man  is  working  on  a  vessel  owned  and 
managed  by  the  defendant  warrants  the  inference  that  he  is  in  the 
latter^s  service.    (Svenson  v.  Atlantic  Mail  8.  8.  Co.,  67  N.  Y.  108.) 

1925.  Employment  as  a  servant  upon  a  job  is  sufficiently  proved 
by  showing  that  the  servants  name  is  on  the  payroll  of  the  job  and 
that  he  has  received  money  for  work  done  by  him  on  it.  (Manning  v. 
Hogan,  78  N.  Y.  616.) 

Op  Notice. 

1926.  An  inference  that  a  person  has  received  actual  notice  of  the 
existence  of  anything  may  be  inferred  from  the  fact  that  it  has  existed 
long  enough  for  hun  to  have  become  aware  of  it  under  a  proper 
administration  of  his  aflfairs.  (Requa  v.  City  of  Rochester,  45  N.  Y. 
129;  and  see  other  cases  cited  in  chap.  X,  Misc.  Subj.,  sub  nom. 
Notice.) 

1927.  Evidence  that  an  employee  has  been  in  the  habit  of  violating 
an  employer's  rule  for  four  months  prior  to  an  accident  is  not  sufficient 
to  charge  the  master  with  constructive  notice  of  such  violation 
unless  such  omission  is  of  a  kind  to  come  within  the  observation  of  an 
employee  who  represents  the  employer.  (Cameron  v.  N.  Y.  Cent.  & 
H.  R.  R.  Co.,  145  N.  Y.  400.) 

Ordinances. 
See  chap.  X,  sub  nom.  Ordinances. 

appkllatb  division. 
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Between  Master  and  Sebyakt. 

(1)  As  to  Relation.^ 

(2)  Incompetent  Servants,^ 

1928.  The  facts  that  a  regular  employee  is  absent,  and  his  place  is 
supplied  without  the  mastei^s  knowledge  by  another  employee  whose 
knowledge  of  the  other's  duties  is  not  so  great,  are  not  sufficient  to 
warrant  an  inference  of  negligence  in  the  master  in  providing  an 
incompetent  servant,  or  in  failing  to  provide  enough  servants.  {Tin- 
ney  v.  Bost.  &  Alb.  R.  R.  Co.,  52  N.  Y.  632.) 

1929.  The  fact  that  a  telegraph  operator  was  only  seventeen  years 
of  age  does  not  by  itself  warrant  an  inference  of  his  incompetency. 
{Sutherland  v.  Troy  &  Bost.  R.  R.  Co.,  125  N.  Y.  737.) 

(3)  Machines.^^ 

1930.  Improper  construction  cannot  be  predicated  of  a  new  kind  of 
a  machine  because  it  does  not  always  work  as  it  was  designed  to  do. 
{De  Vau  v.  Penn.  &  N.  Y.  C.  &  H.  R.  R.  Co.,  130  N.  Y.  632.) 

1931.  Where  a  machine  is  started  and  stopped  by  pushing  a  belt 
off  from  a  loose  pulley  on  to  a  tight  one,  and  vice  versa,  liie  mere  fact 
that  after  its  being  stopped  by  sliding  the  belt  on  to  the  loose  pulley^ 
it  in  some  way  gets  started  again  by  the  belt  getting  back  on  to  the 
tight  one,  will  not  warrant  an  inference  that  there  was  a  defect  which 
caused  the  start.     {Dvngley  v.  Star  Knitting  Co.,  134  N.  Y.  552.) 

1932.  Evidence  of  notice  of  one  defect  of  a  machine  and  of  a 
promise  to  repair  is  not  sufficient  evidence  of  neglect  to  repair  another 
defect  which  causes  injury  to  an  employee.  {Schulz  v.  Rohe,  149 
N.  Y.  132.) 

(4)  Appliances.^^ 

1933.  The  starting  of  a  train  while  an  employee  is  boarding  it,  ia 
not,  in  an  action  between  master  and  servant,  evidence  tluit  the 
master  has  been  negligent  in  providing  safe  appliances.  {Henry  v. 
Staten  Island  R.  R.  Co.,  81  N.  Y.  373.) 

1934.  The  mere  breaking  of  an  appliance  when  in  use  by  a  servant 
does  not  warrant  the  inference  that  it  was  defective  and  known  by  the 
master  to  be  so.  {Disher  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  94  N.  Y. 
622.) 

1935.  The  mere  detachment  of  one  appliance  from  another^ 
whereby  a  servant  is  injured,  is  not  sufficient  to  warrant  an  inference 
of  negligence  against  the  master  in  not  having  them  properly  attached^ 
where  it  appears  that  the  attachment  was  in  the  uisual  manner,  and 
had  been  used  in  safety  for  years.  {Burke  v.  Witherhee,  98  N.  Y. 
562.) 

Ain*ETXATE  DIVISION. 
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1936.  In  the  absence  of  proof  of  a  defect  in  a  master's  appliance 
the  proper  inference  to  be  drawn  from  its  acting  at  an  unexpected 
time  IB,  not  one  of  negligence  in  the  master  in  providing  a  defective 
appliance  but  of  his  servants  in  using  it  in  a  careless  way.  (Soder- 
man  v.  Kemp,  145  N.  Y.  427.) 

1937.  Under  the  Labor  Law,  negligent  construction  of  a  scaffold 
furnished  by  a  master  may  be  inferred  from  its  fall.  (Stewart  v. 
Ferguson,  164  N.  Y.  553.) 

(6)  Safe  Place. 

1938.  Where  a  servant  is  drowned  by  falling  overboard  an  inference 
of  negligence  of  the  shipowner  in  failing  to  provide  a  sufficient  bul- 
wark may  not  be  drawn,  if  there  is  nothing  to  show  whether  the  fall 
was  accidental  or  intentional.  (Oeoghan  v.  Atlas  S.  S.  Co.,  146  N.  Y. 
369.) 

1939.  The  fact  that  some  ties  in  a  railroad  track  are  decayed  is 
not  by  itself  sufficient  to  warrant  an  inference  that  a  wreck  of  a 
nmning  train  was  caused  thereby.  (Wooden  v.  West.  N.  Y.  £  Penn. 
R.  R.  Co.,  147  N.  Y.  508.) 

1940.  The  facts  that  a  man  was  standing  on  the  freight  car  before 
a  train  reached  the  bridge  and  the  top  of  the  car  was  less  than  the 
average  height  of  a  man  and  that  just  after  the  car  passed  under  the 
bridge  he  was  found  lying  on  it  insensible,  are  not,  in  the  absence 
of  proof  as  to  wounds  or  bruises,  or  anything  to  negative  an  inference 
of  heart  disease,  sufficient  to  warrant  a  finding  that  he  was  struck  by 
the  bridge.  (Fitzgerald  v.  N.  Y.  Cent.,  etc.,  R.  R.  Co.,  154  N.  Y. 
263.) 

(6)  Rules. 

1941.  Negligence  in  sending  out  too  quickly  a  train  to  follow 
another  train  cannot  be  inferred  in  the  absence  of  evidence  as  to  how 
much  time  elapsed  between  their  departures.  (Booth  v.  Bost  &  Alb. 
R.  R.  Co.,  67  N.  Y.  593.) 

1942.  The  failure  to  adopt  rules  is  not  evidence  of  negligence, 
unless  it  appears  from  the  nature  of  the  business,  in  which  the  ser- 
vant is  engaged,  that  the  master  in  the  exercise  of  reasonable  care 
should  have  foreseen  the  necessity  of  such  precautions.  (Morgan  v. 
Hud.  Riv.  0.  &  I.  Co.,  133  N.  Y.  666.) 

Between  Master  and  Third  Person.  ^ 

1943.  Bieckless  disregard  by  a  servant  of  his  master's  instructions 
as  to  the  way  of  doing  a  thing  is  not  sufficient  to  warrant  the  inference 
that  the  servant  was  acting  outside  the  scope  of  his  employment. 
(Ochsenbein  v.  Shapleg,  85  N.  Y.  214.) 

Between  Carrier  and  Passenger. 

1944.  The  mere  fact  that  a  rail  broke  does  not  warrant  a  finding 
that  a  passenger  injured  by  a  car  running  off  the  track  in  consequence 
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thereof,  was  injured  through  the  carrier's  negligence.    (Cole  v.  N,  F. 
Cent  R.  R.  Co.,  48  N.  Y.  679.) 

1945.  The  fact  that  a  small  child  might  slip  through  an  opening  in 
a  guard  rail  of  a  bridge,  is  not  enough  by  itself  to  admit  of  an  imputa- 
tion of  negligence  in  the  bridge  owner  for  maintaining  the  rsol  in 
that  condition,  where  it  is  shown  that  vast  numbers  of  passengers, 
adults  and  children,  have  for  years  passed  by  such  guard  raU  in 
safety.    (Loftus  v.  Union  Ferry  Co.,  84  N.  Y.  465.) 

1946.  Inference  of  negligence  in  the  management  of  a  street  car 
may  be  drawn  from  its  driver's  sudden  stopping  of  the  horses,  and 
inability  to  apply  the  brake  for  a  necessary  stop.  (Nolan  v.  Brook- 
lyn City  &  N.  R.  R.  Co.,  87  N.  Y.  63.) 

1947.  The  mere  fact  that  a  passenger  is  thrown  oflE  the  platform  of 
a  car  on  its  starting  up  after  a  stop,  is  not  sufficient  evidence  that  it 
was  negligently  started.  (Hayes  v.  Forty-second  St.,  etc.,  R.  R.  Co., 
97  N.  Y.  269.) 

1948.  The  failur^  of  a  railroad  company  to  provide  a  safe  place 
for  a  passenger  to  ride  on  a  train,  for  which  it  has  sold  him  a  ticket 
and  which  has  stopped  to  take  him  up,  is  evidence  of  negligence. 
{Werle  v.  Long  Island  R.  R.  Co.,  98  N.  Y.  650.) 

1949.  The  fact  that  the  treatment  of  a  person,  injured  at  sea,  by 
a  surgeon  on  board  the  ship  for  an  injury  not  ordinarily  requiring 
amputation  has  so  resulted  that  amputation  is  necessary^  is  not  by 
itself  sufficient  evidence  of  malpractice.  (Laubheim  v.  De  Kon.  Ned. 
Btoomlooi  My.,  107  N.  Y.  228.) 

1960.  A  broken  hook  on  a  stancheon  at  the  side  of  a  railroad  obser- 
vation car  is  not  so  obviously  dangerous,  as  that  its  mere  presence  is, 
of  itself,  sufficient  evidence  of  negligence  in  allowing  it  to  be  there. 
(Kelly  V.  N.  Y.  £  Sea  Beach  R.  R.  Co.,  109  N.  Y.  44.) 

1951.  Where  a  passenger  in  a  railroad  car,  sitting  by  an  open  win- 
dow, is  struck  by  something  from  a  passing  freight  train,  and  it 
appears  that  one  of  the  cars  of  the  freight  train  was  out  of  repair  in  a 
way  that  might  have  caused  the  injury,  the  inference  of  negligence 
on  the  part  of  the  company  is  permissible.  (Breen  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  109  N.  Y.  297.) 

1952.  The  breaking  of  one  of  the  appliances  used  to  warp  a  ship 
to  a  dock  is,  as  to  an  injured  passenger,  sufficient  to  warrant  an  infer- 
ence either  of  negligence  in  its  use  or  of  its  want  of  fitness.  (Miller 
V.  Ocean  S.  S.  Co.  of  S.,  118  N.  Y.  199.) 

1963.  Negligence  cannot  be  predicated  of  the  management  of  a 
train  at  a  station  from  the  mere  fact  that  it  runs  over  a  passenger  who 
has  alighted  from  another  train,  passed  behind  it,  and  on  to  the 
track  where  he  is  run  over.  (Ooldberg  v.  N.  Y.  C.  &  E.  R.  R.  R. 
Co.,  133  N.  Y.  561.) 

1954.  In  the  absence  of  evidence  as  to  the  speed  with  which  an 
electric  car  is  driven  around  a  curve,  the  fact  that  its  jerk  as  it  strikes 
the  side  track  is  sufficient  to  throw  a  passenger  down  is  not  enough 
to  warrant  an  inference  of  negligent  management  in  rounding  the 
curve.    (Ayers  v.  Rochester  Ry.  Co.,  156  N.  Y.  104.) 
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1955.  When  a  collision  occurs  between  the  cars  of  two  common 
carriers,  resulting  in  an  injury  to  a  passenger  of  one  of  them,  the 
rule,  res  ipsa  loquitur,  may  be  invoked  by  him  against  his  own  carrier. 
{Loudon  V.  Eighth  Ave.  R.  B.  Co.,  162  N.  Y.  380.) 

Between  Gabribb  and  Shippeb. 

1956.  Where  goods  are  carried  at  owner^s  risk,  evidence  that  they 
were  injured  in  a  railroad  accident  does  not  warrant  an  inference 
that  the  injury  was  due  to  the  carrier's  negligence.  {French  v.  Buff. 
&  Erie  B.  B.  Co.,  2  Abb.  C.  A.  D.  196.) 

1957.  Where  at  the  time  a  passenger  checks  trunks,  the  carrier 
has  notice  that  they  do  not  contain  baggage,  and  charges  and  receives 
compensation  for  carrying  them,  a  contract  to  carry  them  as  freight 
may  be  inferred.     {Sloman  v.  Oreat  West.  B.  B.  Co.,  67  N.  Y.  208.) 

See  also  chap.  II,  tit  IV,  art.  II,  Carriers,  sub  nom.  Of  Goods. 

Between  Travelebs  on  ob  TJsebs  op  Highways.^' 

1958.  Absence  of  statutory  signals  at  a  crossing  is  evidence  of 
negligence.     {O'Mara  v.  Hudson  Biv.  B.  B.  Co.,  38  N.  Y.  445.) 

1959.  An  omission  to  station  a  flagman  at  a  crossing,  where  trains 
are  run  at  a  greater  rate  of  speed  than  at  other  crossings,  may  be  evi- 
dence of  negligence  in  running  trains  at  that  crossing  at  such  greater 
rate  of  speed.     {Beisiegel  v.  N.  Y.  Cent.  R.  R.  Co.,  40  N.  Y.  9.) 

1960.  Failure  to  stop  a  locomotive,  which  could  have  been  stopped 
in  time  to  prevent  an  accident,  is  evidence  of  negligence.  {Schwier  v. 
N.  r.  C.  &  E.  B.  B.  B.  Co.,  90  N.  Y.  558.) 

1961.  The  escape  of  a  minute  cinder  from  a  locomotive,  running 
on  an  elevated  track  in  a  street,  is  not  in  itself  evidence  of  negligence 
on  the  part  of  its  owner.  {Wiedmer  v.  N.  Y.  Elev.  B.  B.  Co.,  114 
K  Y.  462.) 

1962.  No  negligence  can  be  imputed  to  a  railroad  company  where 
the  death  of  a  person  is  solely  due  to  his  being  run  over  because  of 
his  accidental  fall  upon  its  track.  (Dorman  v.  Broadway  B.  B.  Co. 
of  Brooklyn,  117  N.  Y.  655.) 

1963.  The  evidence  of  a  boy  of  twelve  years  of  age  run  over  by  a 
horse  car,  that  he  saw  it  coming  and  had  time  to  cross  the  track  in 
front  of  it,  is  not  sufficient  to  warrant  the  inference  that  the  speed 
of  the  car  was  increased  after  he  started  to  cross.  {Manahan  v. 
Steinway  &  H.  P.  B.  B.  Co.,  125  K  Y.  760.) 

1964.  The  mere  fact  that  a  rein  broke  in  an  effort  to  control  a 
frightened  horse  is  not  evidence  that  it  was  a  defective  one.  {Phillips 
V.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  127  N.  Y.  657.) 
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1965.  Where  a  vault  under  a  sidewalk  has  existed  for  several  years 
with  the  knowledge  tnd  acquiescence  of  the  city  officials  having 
charge  of  the  street^  permission  to  construct  it  must  be  conclusively 
inferred.     (Babbage  v.  Powers,  130  N.  Y,  281.) 

1966.  The  fall  of  a  portion  of  the  structure  of  an  elevated  road  on 
to  the  highway  beneath  is  sufficient  evidence  of  negligence  on  its 
owner^s  part  in  not  maintaining  the  structure  in  a  safe  state.  (Volh- 
mar  v.  Manhattan  R.  Co.,  134  N.  Y.  418.) 

1967.  Where  several  persons  are  engaged  in  paving  adjacent  streets^ 
no  inference  can  be  drawn  that  a  paving  block  found  in  a  street  near 
by  was  dropped  or  put  there  by  any  particular  one  of  them.  (Rupert  v. 
Brooklyn  Heights  R.  R.  Co.,  154  N.  Y.  90.) 

1968.  If  a  person  is  found  after  dark  near  a  place  in  a  sidewalk, 
which  place  is  of  a  kind  to  cause  stumbling  on  a  jog  in  the  sidewalk, 
an  inference  that  the  injury  was  the  result  of  a  stumble  at  such  jog 
is  admissible.     (Fordham  v.  Oouvemeur  Village,  160  N.  Y.  541.) 

1969.  When  a  collision  occurs  between  the  cars  of  two  common 
carriers  resulting  in  the  injury  to  a  passenger  of  one  of  them  and 
neither  gives  any  explanation,  the  rule  res  ipsa  loquitur  does  not 
apply  to  the  other  carrier.  (Loudon  v.  Eighth  Ave.  R.  R.  Co.,  162 
N.  Y.  380.) 

1970.  Evidence  that  a  deceased  person  was  familiar  with  a  railroad 
crossing  and  knew  that  it  was  an  unusually  dangerous  one  is  not 
sufficient  to  warrant  an  inference  that  he  took  precaution  to  ascer- 
tain whether  a  train  was  approaching  it  at  the  same  time.  (Wieland 
V.  Del.  &  End.  C.  Co.,  167  N.  Y.  19.) 

1971.  Where  a  collision  occurs  between  a  street  car  and  a  wagon 
because  the  driver  of  the  wagon  thinks  he  has  time  to  cross  ahead  of 
the  car,  freedom  from  negligence  in  driving  across  cannot  be  predi- 
cated of  the  driver  and  at  the  same  time  negligence  predicated  of  the 
motorman  for  failing  to  arrest  the  speed  of  his  car.  (Rider  v.  Syror 
cuse  Bap.  T.  R.  R.  Co.,  171  N.  Y.  139.) 

Between  Neighbors.** 

1972.  Evidence  that  an  overflow  of  water  to  a  lower  floor  occupied 
by  the  plaintiff  was  caused  by  a  derangement  of  water  fixtures  in 
the  part  of  an  upper  floor  occupied  by  defendant  is  not  suffici«it  to 
warrant  an  inference  of  negligence  by  the  latter,  where  his  possession 
is  not  exclusive  of  that  of  another  tenant,  and  it  does  not  appear  that 
the  derangement  was  due  to  his  act.    (Moore  v.  Ooedel,  34  N.  Y.  527.) 

1973.  Escape  of  large  sparks  continuously  from  an  engine  warrants 
the  inference  of  negligence  in  its  management  or  construction. 
(Bedell  v.  Long  Island  R.  R.  Co.,  44  N.  Y.  367.) 

1974.  The  fact  that  a  locomotive  was  not  stopped  in  time  to  avoid 
running  over  an  infant  straying  on  the  track,  is  not  sufficient  evidence 
of  negligence,  in  the  absence  of  anything  to  show  that  the  engineer 
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ought  to  have  seen  the  child  sooner  than  he  did^  or  did  not  stop  as  soon 
as  he  could  after  discoyering  that  it  was  heedless  of  the  danger. 
{Chrystal  v.  Troy  &  Bost.  R.  R.  Co.,  106  N.  Y.  164.) 

1975.  Isolated  instances  of  the  escape  of  sparks,  larger  than  a  spark 
arrester  in  good  order  would  prevent,  are  not  enough  to  warrant  an 
inference  that  a  fire  in  question  was  due  to  the  company^s  negligence, 
in  the  absence  of  evidence  to  connect  them  with  such  fire,  or  of  evi- 
dence that  the  company  did  not  have  a  proper  system  of  inspection  of 
its  spark-arresters  or  failed  to  repair  them  at  its  first  opportimity. 
{Flinn  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  142  N.  Y.  11.) 

1976.  When  a  house  is  injured  by  the  shaking  of  the  earth  as  the 
result  of  blasting  done  on  adjacent  land  the  evidence  of  an  expert  to 
the  eflfect  that  blasting  can  ordinarily  be  so  conducted  as  not  to  injure 
adjacent  houses,  he  being  unacquainted  with  the  quality  of  the  rock 
at  the  spot  in  question,  is  insufficient  to  warrant  an  inference  of  negli- 
gence in  the  blasting  in  question.  (Holland  House  Co.  v.  Baird,  169 
K  Y.  136.) 

1977.  Scienter  of  an  owner  as  to  viciousness  of  a  horse  may  not  be 
inferred  from  a  single  prior  runaway.  (Benoit  v.  Troy  &  Lans.  R. 
R.  Co.,  154  N.  Y.  223.) 

1978.  The  fall  of  a  missile  from  a  building,  where  several  con- 
tractors are  at  work  is  not  evidence  of  negligence  on  the  part  of  any 
one  of  them,  without  an3rthing  else  to  connect  him  with  such  fall. 
(Wolf  V.  Am.  Tract  Soc,  164  N.  Y.  30.) 

See  Presumption,  Burden  of  Proof,  supra;  also  chap.  VIII,  Causes, 
sub  nom.  Nonsuit. 

Against  Owners,  Etc. 

1979.  The  inference  of  negligence,  which  arises  against  the  owner 
of  a  boiler  from  the  mere  fact  of  its  explosion,  does  not  arise  when 
the  explosion  happens  while  it  is  being  repaired.  (Olive  v.  Whitney 
M.  Co.,  103  N.  Y.  292.) 

1980.  Negligence  producing  an  explosion  cannot  be  inferred  merely 
from  the  fact  of  the  explosion,  when  it  occurs  on  private  property. 
(Cosulich  V.  Standard  Oil  Co.,  122  N.  Y.  118.) 

1981.  Evidence  that  a  hydrant  on  a  water  main  is  found  removed 
and  the  water  gushing  out  is  not  sufficient  to  warrant  the  inference 
that  it  was  negligently  constructed  or  negligently  connected  with  the 
main.     (Jenney  v.  City  of  Brooklyn,  120  N.  Y.  164.) 

1982.  Scienter  of  an  owner  as  to  viciousness  of  his  dog  may  be  in- 
ferred from  the  fact  that  he  bought  and  used  him  as  a  watch-dog  and 
kept  Him  chained  and  muzzled.  (HahnJce  v.  Friederich,  140  N.  Y. 
224.) 

Against  Purveyors  or  Other  Carriers.*^ 

1983.  The  failure  of  a  telegraph  company  to  transmit  a  message  as 
received  is  evidence  of  negligence.  (Rittenhou^se  v.  Indep.  Line  of 
Tel,  44  N.  Y.  203.) 
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1984.  The  mere  fact  that  an  appliance  for  the  furnishing  of  steam 
in  a  building  gave  way^  does  not  warrant  an  inference  of  negligence 
in  providing  a  defective  appliance.  (Reiss  v.  N.  Y.  Steam  Co.,  128 
ISr.  Y.  103.) 

1985.  Evidence  of  perceptible  escape  of  gas  as  soon  as  a  gas  main 
was  laid  in  the  street  and  that  trees  near  by  decayed  and  that  new 
trees  flourished  after  the  main  was  taken  up  and  recaulked  and  that 
other  trees  near  bv  also  decayed  under  similar  conditions  is  sufficient 
to  warrant  the  inference  that  such  decay  was  due  to  negligent  caulk- 
ing in  the  first  instance.  (Evans  v.  Keystone  Oas  Co.,  148  N.  Y. 
112.) 

See  the  headings  As  to  Admissibility,  etc.,  infra. 


Miscellaneous  Inferences.*^ 

As  to  same  circumstances  requiring  inference  of  negligence  of  both 
or  neither,  see  ruling  1971. 

As  to  inference  against  one  of  several  persons  in  same  situation, 
see  rulings  1967  and  1978. 

In  the  cases  cited  in  the  note,  the  questions  concerned  inferences, 
from  user  (first  case) ;  necessary  against  both  or  neither  (second  and 
fourth) ;  from  failure  to  interrogate  (third) ;  against  one  of  several 
persons  in  same  situation  (fifth). 

Calling  advene  party.*^ 

Diiorediting^  a  party  or  witneii.*^ 

1986.  A  jury  is  not  boxmd  to  discredit  a  party's  evidence  because 
he  is  contradicted  in  one  or  more  important  particulars  about  which  he 
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cannot  be  deemed  simply  mistaken.  (Wilkins  v.  Earle,  44  if.  Y. 
172.) 

1987.  The  fact  that  an  injured  person  in  locating  the  spot  where 
the  accident  occurred  makes  some  inconsistent  statements,  one  of 
which  if  true  shows  the  defendant  is  not  liable,  does  not  require  a  non- 
suit.    (Allison  V.  Village  of  Middletown,  101  N.  Y.  667.) 

1988.  It  is  immaterial  that  a  plaintiff  locates  his  accident  at  the 
wrong  spot  if  he  does  so  honestly,  and  it  was  due  to  defendant's  negli- 
gence.    {Barber  v.  Paulson,  116  N.  Y.  660.) 

1989.  It  is  not  admissible  on  cross-examination  in  order  to  affect 
a  witness's  credibility  to  put  a  question  which  is  so  worded  that  wrong- 
doing on  the  part  of  the  witness,  which  it  implies,  would  only  be 
such  by  reason  of  circumstances  which  are  carefully  excluded  from 
the  question.     {Penny  v.  Rochester  Ry.  Co.,  154  N.  Y.  771.) 

,/  1990.  Where  a  witness  is  called  to  rebut  a  charge  of  bribery  and 
states  that  in  making  an  appointment  with  the  person,  whom  he  is 
charged  with  attempting  to  bribe,  that  he  had  an  object  in  view  in 
makmg  such  appointment,  it  is  permissible  for  him  to  state  what  the 
object  was.     {Oray  v.  Metropolitan  St  Ry.  Co.,  165  N.  Y.  457.) 

1991.  Evidence,  that  an  agent  of  party  to  a  suit  who  was  em- 
ployed to  interview  witnesses  was  expressly  authorized  to  tamper  with 
them,  is  not  necessary  in  order  to  render  admissible  the  fact  that  he 
did  attempt  to  tamper  with  them.  {Nowack  v.  Metropolitan  St.  Ry. 
Co.,  166  N".  Y.  433.) 

1992.  When  a  witness,  who  since  a  former  trial  of  the  same  action 
has  been  convicted  for  perjury  on  such  former  trial  in  behalf  of  one 
party  is  called  by  the  adverse  party,  the  latter  may  interrogate  him 
as  to  the  payment  or  offer  of  money  from  the  other  party  in  order 
to  induce  him  to  swear  falsely,  and  such  evidence  is  not  rendered 
inadmissible  by  reason  of  the  fact  that  his  conviction  of  perjury  is  in 
evidence,  nor  by  the  further  fact  that  he  has  given  evidence  of  the 
meetings  with  the  adverse  party,  at  which  the  false  story  was  con- 
cocted.    {Lacs  V.  James  Everhard's  Breweries,  170  N.  Y.  444.) 

Confliot  of  evidenoe.^^ 

As  TO  Signals  at  Crossings. 

1993.  Two  witnesses  for  plaintiff  did  not  hear,  six  for  defendant 
did  hear,  wind  blowing  from  plaintiff  toward  train,  suflBcient  conflict. 
(Roach  V.  Flushing  &  N.  8.  R.  R.  Co.,  68  K  Y.  626.) 

1994.  As  against  disinterested  evidence  that  a  bell  was  rung  at  a 
crossing,  evidence  that  none  was  heard  does  not  create  a  conflict  of 
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evidence  justifying  a  subnussion  to  the  jury  of  the  question  whether 
it  was  rung.  (CtUhane  v.  N.  Y.  C.  &  H.  R.  B.  R.  Co.,  60  N.  Y.  133 ; 
McKeever  v.  Same,  88  id.  667.) 

1995.  A  jury  is  under  no  duty  to  find  that  signals  were  given  at  a 
crossing,  because  affirmative  evidence  that  they  were  given  is  only 
opposed  by  evidence  of  witnesses  that  they  did  not  hear  them.  {Weber 
V.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  67  K.  Y.  587.) 

1996.  The  testimony  of  passengers  on  a  train  that  they  did  not  hear 
any  signals  on  approaching  a  crossing  is  admissible.  {Oreany  v. 
Long  Island  R.  R.  Co.,  101  N.  Y.  419.) 

Otheb  Oases* 

1997.  Where  the  defendant's  explanation  of  an  accident  which, 
if  true,  exculpates  it  from  the  charge  of  negligence,  is  not  improbable, 
and  is  proved  by  a  disinterested  witness,  and  is  uncontradicted,  it  is 
the  duly  of  the  court  to  direct  a  verdict  for  the  defendant.  ( Unger  v. 
Forty-second  St.,  etc.,  R.  R.  Co.,  61  N.  Y.  497.) 

1998.  The  fact  that  a  medical  expert  testified  that  he  has  never 
known  a  fall  to  produce  a  certain  disease,  does  not  make  it  error  to 
submit  to  a  iury  the  question  whether  a  fall  has  produced  it,  other 
experts  testifying  that  it  might,  and  the  injured  person  having  the 
symptoms  after  and  not  before  the  accident.  (Keane  v.  Village  of 
Waterford,  130  N.  Y.  188.) 

1999.  As  to  confiict  raised  between  oral  evidence  and  scientific  fact, 
about  which  there  is  no  dispute.  (Hudson  v.  Rome,  Watertown  & 
Og.  R.  R.  Co.,  145  K  Y.  408.) 

Interested  evidence.^ 

2000.  As  to  admissibility  of  evidence  of  aldermen  in  suit  against 
a  city  under  section  399  of  the  old  Code.  (Pack  v.  The  Mayor,  3 
N.  Y.  489.) 

2001.  Under  the  Code,  as  it  existed  in  1857,  next  of  kin  were  com- 
petent as  witnesses  in  an  action  xmder  the  Death  Act.  (Quinn  v. 
Moore,  15  K  Y.  432.) 

2002.  The  testimony  of  a  druggist's  clerk,  that  his  employer  gave 
to  a  purchaser  verbal  warning  that  a  medicine  was  poisonous,  is  not 
disinterested.     (Wohlfahrt  v.  Beckert,  92  N.  Y.  490.) 

2003.  The  evidence  of  an  employee  is  not  sufficiently  disinterested 
to  permit  the  court  to  take  a  case  from  the  jury,  when  it  rests  only 
on  his  testimony.     (Volkmar  v.  Manhattan  R.  Co.,  134  N.  Y.  418.) 
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2004.  If  an  employee's  evidence  on  a  material  point  is  not  contra- 
dicted, and  is  of  such  a  nature  that  it  could  be  contradicted,  if  untrue, 
it  must  be  accepted  as  conclusive.  {Capasso  v.  Woolfolk,  163  N.  Y. 
472.) 

As  to  eflfect  of  party's  uncontradicted  evidence  when  corroborated, 
see  Anderson  v.  Boyer,  156  N.  Y.  93. 

Opinions. 

Of  Experts. 

(1)  Who  Are. 

2005.  A  newspaper  reporter,  however  expert  his  editor  may  think 
him  to  be  in  assigning  the  causes  of  railroad  accidents,  must  not 
seriously  expect  to  be  accepted  as  such  by  the  courts.  (Hoyt  v.  L.  7. 
R.  R.  Co.,  57  N.  Y.  678.) 

2006.  The  fact  that  a  physician  has  retired  from  active  practice 
does  not  render  him  incompetent  as  an  expert.  (Roberts  v.  Johnson, 
58  N.  Y.  613.) 

(2)  Of  Physicians,  as  to  Cause?^ 

2007.  Opinions  of  physicians  as  to  the  cause  of  symptoms  they 
observe  in  an  injured  person  are  admissible.  (Matteson  v.  N.  Y.  Cent, 
R.  R,  Co.,  35  N.  Y.  487.) 

2008.  Expert  evidence  that  any  increase  of  pain  at  childbirth  was 
due  to  a  malposition  of  the  child,  which  might  have  been  a  result  of 
the  accident,  is  admissible.  {De  Forest  v.  City  of  Utica,  69  N.  Y. 
614.) 

2009.  A  physician  who  has  examined  an  injured  person  may  be 
asked  in  his  opinion  as  to  the  cause  of  the  injury.  (Turner  v.  City 
of  Neivburgh,  109  N.  Y.  301.) 

2010.  A  physician  who  has  attended  an  injured  person,  may  state 
his  opinion  that  an  abscess,  which  formed  some  three  months  after, 
was  a  result  of  the  injury.  (Stouter  v.  Manhattan  R.  Co.,  127  N.  Y. 
661.) 

2011.  In  an  action  for  malpractic-e,  it  is  not  competent  to  ask  an 
expert  whether  he  could  trace  any  of  the  bad  results  which  followed 
to  an  omission  of  a  particular  kind  of  treatment.  (Link  v.  Sheldon, 
136  N.  Y.  1.) 

2012.  The  evidence  of  a  medical  expert  describing  the  symptoms, 
which  would  necessarily  and  ordinarily  follow  an  injury,  as  to  which 
injury  he  has  personal  knowledge,  is  admissible.  (Cole  v.  Fallbrook 
Coal  Co.,  159  N.  Y.  59.) 

See  ruling  2020. 
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(3)  Of  Physicians,  as  to  Results.^ 

2013.  Expert  evidence  that  an  injury  is  permanent  is  admissible. 
'{Buel  V.  N.  y.  Cent.  R.  R.  Co.,  31  N.  Y.  314.) 

2014.  Opinions  of  physicians  as  to  the  probable  duration  of  the 
effects  of  an  injury  are  admissible.  (Matteson  v.  N.  Y.  Cent.  R.  R. 
Co.,  35  N.  Y.  487.) 

2016.  It  is  not  as  to  what  may,  but  what  with  reasonable  certainty 
will  result  from  an  injury,  that  evidence  by  an  expert  is  admissible. 
(Strohm  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  96  N.  Y.  305;  Tozer  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  105  id.  617;  Ayers  v.  Del,  Lack.  &  W. 
R.  R.  Co.,  158  id.  254.) 

2016.  A  physician  who  has  examined  an  injured  person  may  be 
asked  his  opinion  as  to  the  permanence  of  the  injury.  {Turner  v. 
City  of  Newburgh,  109  N.  Y.  301.) 

2017.  The  opinion  of  a  medical  expert  as  to  the  probabilities  of 
the  recovery  of  an  injured  person  is  admissible.  (Oriswold  v.  N.  F. 
C.  &  H.  R.  R.  fi.  Co.,  115  N.  Y.  61.) 

2018.  The  opinion  of  a  medical  expert  that  certain  specified  con- 
sequences will  follow  from  an  injury  is  admissible.  (McClain  v. 
Brooklyn  City  R.  R.  Co.,  116  N".  Y.  459.) 

2019.  It  is  competent  to  ask  a  medical  expert  what  is  the  natural 
and  ordinary  result  of  an  injury.  (Alberti  v.  N.  Y.,  Lake  Erie  &  W. 
R.  R.  Co.,  118  N.  Y.  77.) 

2020.  Where  an  issue  is  as  to  the  position  of  the  body  of  an 
injured  person  at  the  moment  of  being  hurt,  as  bearing  upon  the  way 
in  which  he  got  hurt,  the  opinion  of  a  physician  who  examined  his 
injuries  stating  the  probabilities  as  to  such  position  is  admissible. 
(Johnson  v.  Steam  Gauge  &  L.  Co.,  146  N.  Y.  162.) 

2021.  Where  a  person  has  been  permanently  disabled  by  a  broken 
ankle,  the  opinion  of  a  physician  that  he  could  get  around  better  and 
be  more  useful  if  he  had  an  artificial  foot,  is  inadmissible.  (Smith  v* 
If.  Y.  Cent.,  etc.,  164  N".  Y.  491.) 

(4)  Of  Physicians. —  Miscellaneous.^ 

2022.  In  an  action  for  malpractice,  it  is  permissible  to  ask  the 
incriminated  physician  whether  he  used  the  best  ability  and  skill  he 
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possessed.    (Is  this  opinion  or  fact?)     {Doyle  v.  N.  Y.  Eye  &  Ear 
Inf,,  80  N.  Y.  631.) 

2023.  A  physician  may  be  asked  whether,  after  amputation,  pa- 
tients ever  experience  pain,  so  to  speak,  in  the  amputated  limb. 
{Hickenbottom  v.  Del,  L.  &  F.  B.  B.  Co.,  122  N.  Y.  91.) 

2024.  Where  a  person  has  sustained  injuries  from  two  accidents 
and  claims  permanent  results  from  each,  it  is  admissible  for  the 
defendant,  upon  a  trial  growing  out  of  the  second,  to  ask  a  medical 
experi;  of  the  plaintiff,  who  had  testified  upon  the  trial  over  the  first 
injury,  what  opinion  had  been  expressed  by  him  on  that  trial  as  to 
the  permanent  effects  of  the  first  injury.  (Brooks  v.  Rochester  Ry, 
Co.,  156  N.  Y.  244.) 

(5)  Of  Other  Experts.^ 

2026.  Expert;  evidence  that  other  explosions  of  fireworks  were 
caused  by  spontaneous  combustion  is  not  relevant  upon  the  question 
whether  an  explosion  in  suit  was  caused  by  spontaneous  combustion. 
(Fillo  V.  Jones,  2  Abb.  C.  A.  D.  121.) 

2026.  Expert  evidence  that  a  certain  kind  of  fireworks,  called  by 
the  same  name  as  those  of  defendants,  are  liable  to  spontaneous 
combustion  is  not  relevant  to  prove  that  those  of  defendant's  exploded 
from  that  cause,  in  the  absence  of  evidence  that  both  were  composed 
of  the  same  material.     (Id,) 

2027.  In  an  action  to  recover  damages  for  overflowing  a  neighbor's 
land,  it  is  competent  to  ask  an  expert  how  much  a  given  field  could 
yield  per  acre.  (PhilUps  v.  Terry,  3  Abb.  C.  A.  D.  607;  8.  C,  3 
Keyes,  313.) 

2028.  Also  competent  to  ask  plaintiff  how  long  the  water  was  in 
going  off  before  the  obstruction  was  built     (Id.) 

2029.  Also  to  ask  surveyor  how  much  more  land  would  be  over- 
flowed at  a  given  height  of  water.     (Id.) 

2030.  Evidence  that  locomotives  can  be  constructed  so  as  not  to 
scatter  coals  of  fire,  and  that  if  they  do  they  are  out  of  order,  fol- 
lowed by  evidence  that  coals  are  scattered  on  a  track,  is  admissible 
to  show  improper  construction  or  management  of  them.  (Field  v. 
N.  Y.  Cent.  R.  R.  Co.,  32  N.  Y.  339;  O'Neill  v.  N.  Y.,  0.  &  W.  R.  R. 
Co.,  115  N.  Y.  579.) 
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2031.  Upon  the  issue  of  seaworthiness  of  a  boat,  expert  evidence 
that  she  was  unfitted  and  unsafe  for  the  service  in  which  she  was 
engaged  is  admissible.     (Baird  v.  Daly,  68  N.  Y.  647.) 

2032.  An  expert  cannot  be  allowed  to  say  whether,  in  his  opinion, 
the  injured  party  omitted  to  do  anything  which  he  might  have  done 
to  avoid  the  injury.  (Carpenter  v.  Eastern  Transp.  Co.,  71  K  Y. 
574.) 

2033.  Upon  an  issue  whether  a  drawbridge  was  properly  guarded 
for  the  protection  of  passengers  when  the  draw  was  opened,  it  is  ad- 
missible to  prove  by  an  expert  what  is  customary  on  drawbridges  in 
that  respect.     (Hart  v.  Hudson  Riv.  Bridge  Co.,  84  N.  Y.  56.). 

2034.  It  is  not  admissible  to  ask  an  expert  whether  a  particular 
kind  of  precaution  against  accidents  is  a  proper  one.     (Id.) 

2035.  Whether  goods  on  deck  were  properly  covered  so  as  to  pro- 
tect them  from  rain  is  not  a  matter  for  expert  evidence.  (Schwinger 
V.  Raymond,  105  N.  Y.  648.) 

2036.  Upon  an  issue  whether  tne  water  of  a  stream  has  been  di- 
verted by  means  of  driven  wells  several  hundred  feet  from  it,  it  is 
not  admissible  to  ask  an  expert  his  opinion  as  to  whether  it  was 
possible  for  the  wells  to  take  in  water  from  the  stream.  (Van  Wyck- 
len  V.  City  of  Brooklyn,  118  N.  Y.  424;  Smith  v.  Same,  160  id.  357.) 

2037.  When  a  bridge  has  been  changed,  an  expert  cannot  be  asked 
whether  a  load  of  a  particular  weight  was  an  excessive  one  for  the 
bridge  as  originally  constructed.  (McDonald  v.  The  State,  127  N. 
Y.  18.) 

2038.  Where  an  issue  is  whether  there  was  a  sufficient  inspection, 
it  is  inadmissible  to  allow  an  expert  to  say  there  was  not.  (Schneider 
V.  Second  Ave.  R.  R.  Co.,  133  N.  Y.  583.) 

2039.  Upon  an  issue  whether  an  appliance  furnished  by  a  master 
for  his  servants'  use  was  suitable  and  safe  for  the  purpose,  the  opinion 
of  an  expert  as  to  the  safety  and  fitness  of  appliances  of  that  kind  is 
not  admissible.     (Harley  v.  Buffalo  Car  Mfg.  Co.,  142  N.  Y.  31.) 

2040.  Evidence  of  experts  that  runaway  horses  can  be  guided  is 
not  sufficient  to  supply  the  absence  of  proof  that  in  a  particular  case 
runaway  horses  could  have  been  guided  so  as  to  avoid  a  collision. 
(Cadwell  v.  Amheim,  152  N.  Y.  182.) 

2041.  The  opinion  of  an  expert,  that  a  given  appliance  was  insuffi- 
cient for  the  purpose  for  which  it  was  used,  is  inadmissible  when  it 
rests  on  an  inference,  which  it  does  not  need  an  expert  to  draw. 
(Dougherty  v.  Milliken,  163  N.  Y.  527.) 

2042.  In  an  action  to  recover  damages  by  reason  of  a  fire  resulting 
from  escaping  sparks  from  a  locomotive,  the  opinion  of  an  expert 
that  sparks  of  the  kind  shown  to  have  started  the  fire  would  not  have 
been  emitted  from  a  locomotive  having  an  approved  spark  arrester  in 
good  repair,  is  admissible.    (Peck  v.  N.  Y.  Cent.,  etc.,  165  K  Y.  347.) 

2043.  Expert  opinion  is  admissible  as  to  whether  a  particular 
method  of  supporting  a  foundation  wall  adjoining  excavation  is  or 
is  not  safe.     (Finn  v.  Cassidy,  165  N.  Y.  584.) 
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2044.  The  opinion  of  an  expert  as  to  the  life  of  a  piece  of  timber 
in  a  particular  place  is  admissible  upon  an  issue  of  negligence  in 
failing  to  renew  it.  (Bush  v.  Del,  Lack,  £  W.  R.  R.  Co.,  166  N.  Y. 
210.) 

2045.  A  hypothetical  question  is  not  necessarily  improper  because 
it  includes  only  a  part  of  the  facts  in  evidence.  (Cole  v.  Fallhrook 
Coal  Co.,  159  N.  Y.  59.) 

2046.  Expert  evidence  that  an  appliance  would  not  have  broken 
unless  defective  and  that  the  break  might  have  come  from  one  of 
several  unproved  causes  is  not  sufficient  to  permit  the  inference  that 
an  employer  was  negligent  in  furnishing  a  defective  appliance. 
(Welsh  V.  Cornell,  168  N.  Y.  508.) 

Of  Others. 
(1)  Nonexperis.^ 

2047.  In  an  action  to  recover  damages  resulting  from  flooding 
due  to  the  negligent  construction  of  a  bridge,  it  is  not  admissible  to 
ask  of  a  witness,  not  an  expert,  how  the  embankment  could  have  been 
constructed  so  as  to  protect  the  neighboring  property.  (Brown  v. 
Mohawk  &  H.  B.  B.  Co.,  1  How.  App.  Cas.  123.) 

2048.  A  witness  of  an  accident  cannot  be  asked  whether,  in  his 
opinion,  anything  could  have  been  done  to  avert  it.  (Haggerty  v. 
Brooklyn  City  &  N.  R.  R.  Co.,  61  N.  Y.  624.) 

2049.  A  witness  may  be  asked  if  he  can  see  any  defect  in  a  broken 
piece  of  an  appliance  in  evidence.  (King  v.  N.  Y.  C.  &  H.  R.  R.  R, 
Co.,  72  N.  Y.  607.) 

2050.  Where  the  contention  is  whether  property  was  set  on  fire  by 
sparks  from  the  defendant's  locomotive  or  from  that  of  another  com- 
pany which  passed  by  about  the  same  time,  evidence  by  a  person 
familiar  with  the  two  engines  as  to  which  was  in  the  habit  of  emitting 
the  most  sparks  is  admissible.  (Collins  v.  N.  Y.  C.  &  E.  R.  R.  R. 
Co.,  109  K  Y.  243.) 

2051.  It  is  not  admissible  to  ask  a  witness  whether  a  person  was 
acting  in  a  careless  manner.  (McCarragher  v.  Rogers,  120  N.  Y. 
526.) 

(2)  Parties  or  Incriminated  Persons. 

2052.  A  person  charged  with  a  negligent  omission  to  keep  a  high- 
way safe  cannot  be  allowed  to  testify  that  he  believed  he  had  used 
all  the  means  necessary  to  its  safety.  (Hover  v.  Barkhoof,  44  N.  Y. 
113.) 

2053.  A  professional  man  may  be  asked  if  he  used  all  his  skill. 
(Doyle  V.  N.  Y.  Eye  &  Ear  Inf.,  80  N.  Y.  631,  supra.) 

APPELLATE  DIVISION. 
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2054.  A  witness  cannot  be  asked  whether  he  left  a  bridge  safe  for 
the  ordinary  uses  of  a  highway  bridge.  (McDonald  v.  State,  127  N. 
Y.  18.) 

2066.  May  be  asked  as  to  his  object  in  appointing  interview  with 
witness  of  adverse  party.    (Gray  v.  Met.  St.  By.  Co.,  165  N.  Y.  457.) 

Matters  op  Common  Experience.* 

2056.  Evidence  by  farmers  as  experts  as  to  the  proper  time  to  bum 
fallow  land  is  inadmissible.     (Ferguson  v.  Hubbell,  97  N.  Y.  507.) 

2067.  Evidence  by  a  driver  of  experience  stating  the  distance 
within  which,  under  given  circumstances,  a  one-horse  vehicle  can  be 
stopped  is  competent,  but  its  admission  is  not  to  be  encouraged. 
(O'NeU  V.  Dry  Dock,  E.  B.  &  B.  B.  B.  Co.,  129  N.  Y.  125.) 

2068.  When  an  issue  of  negligence  arises  upon  such  an  every-day 
question  of  fact  as  the  proper  place  for  a  driver  to  sit  on  a  loaded 
wagon,  improperly-admitted  opinions  of  witnesses  on  the  point  can- 
not prejudice  either  party.  (Bryant  v.  Town  of  Bandolph,  133  N. 
Y.  70.) 

2059.  Upon  an  issue  as  to  whether  a  man  was  intoxicated  at  a 
given  time,  a  competent  witness  who  saw  him  at  the  time  and  is  able 
to  describe  his  actions,  words,  and  conduct,  may  be  allowed  to  give 
an  opinion  as  to  whether  he  was  or  was  not  intoxicated.  (Felsha  v. 
N.  Y.  C.  &  H.  B.  B.  B.  Co.,  152  N.  Y.  339.) 

2060.  Whether  flagstones  in  a  sidewalk  can  be  injured  by  careless 
piling  of  paving-stones  upon  them  in  a  way  described  by  the  wit- 
nesses is  not  properly  the  subject  of  an  opinion  by  a  witness,  expert 
or  nonexpert.     (Parish  v.  Baird,  160  N.  Y.  302.) 

FiiTileged  oommnnioations.'^ 

2061.  It  is  inadmissible  to  ask  a  plaintiff's  physician  whether,  at 
the  time  he  treated  her  for  her  injury,  she  had  venereal  disease. 
(^loan  V.  N.  Y.  Cent.  B.  B.  Co.,  45  N.  Y.  126.) 

2062.  When,  in  an  action,  the  seal  of  secrecy  placed  by  the  law 
upon  the  lips  of  a  physician  is  once  broken  by  his  patient,  the  patient 
cannot  in  that  action  replace  it  by  a  new  one.  (McKinney  v. 
Grand  St.,  etc.,  B.  B.  Co.,  104  N.  Y.  352.) 

2063.  The  calling  by  a  patient  of  his  physician  as  a  witness  on  his 
behalf  is  a  waiver  of  his  privilege,  under  sections  833  and  834  of  the 
Code.     (AlbeHi  v.  N.  Y.,  Lake  Erie  £  W.  B.  B.  Co.,  118  N.  Y.  77.) 
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2064.  When  a  patient  calls  as  a  witness  in  his  behalf  one  of  two 
physicians  who  made  a  joint  examination  of  his  injury,  he  breaks 
the  seal  of  secrecy  as  to  both,  and  the  adverse  party  may  then  examine 
as  a  witness  on  his  behalf  the  physician  who  was  not  called  on  the 
other  side.    {Morris  v.  N.  Y.,  Out  &  W.  R.  R.  Co.,  148  N.  Y.  88.) 

2065.  All  information  about  a  patient's  body  which  a  physician 
ascertains  in  his  examination  of  it,  whether  necessary  to  a  treatment 
for  a  specific  ill  or  not,  is  equally  sacred.  {Nelson  v.  The  Village  of 
Oneida,  156  N.  Y.  219.) 

2066.  A  communication  by  an  injured  person  ten  days  after  the 
occurrence,  to  a  doctor  in  the  employ  of  the  adverse  party  who  had 
happened  to  be  at  the  scene  of  the  accident  and  rendered  first  aid, 
but  had  not  attended  him  afterward,  is  not  a  privileged  communica- 
tion.    {OHffiths  V.  Met.  St  Ry.  Co.,  171  N.  Y.  106.) 

2067.  Information  given  by  a  patient  to  a  physician,  which,  by  its 
very  nature,  does  not  appear  to  be  information  necessary  to  enable 
the  physician  to  act  in  that  capacity,  is  not  privileged.  {Oreen  v. 
Met.  St.  Ry.  Co.,  171  N.  Y.  201.) 

2068.  Wben  an  injury  is  such  that  information  as  to  the  way  in 
which  it  occurred  does  not  appear  to  have  been  necessary  to  enable 
a  physician  to  act  in  that  capacity,  such  information  given  by  the 
patient  is  not  privileged  and  should  be  admitted  unless  it  is  shown 
aflBrmatively  that  it  was  necessary  for  treatment.     {Id.) 

Deolarationi. 

Op  Injured  Person. 

(1)  As  to  Pain.^ 

2069.  Evidence  that  an  injured  person  has  complained  of  pain 
after  an  accident  is  admissible.     {Caldwell  v.  Murphy,  11  N.  Y.  416.) 

2070.  Evidence  of  complaints  of  pain  by  an  injured  person  after 
action  begun  are  admissible.  •  {Brown  v.  N.  Y.  Cent.  R.  R.  Co.,  32 
N.  Y.  597.) 

2071.  Expressions  of  pain  by  an  injured  person,  to  a  physician  ex- 
amining him  with  a  view  of  giving  evidence,  are  admissible.  {Mat* 
teson  V.  N.  Y.  Cent.  R.  R.  Co.,  35  N.  Y.  487.) 

2072.  Where  statements  by  an  injured  person  to  a  physician  as  to 
the  extent  of  his  injury  are  made  in  the  course  of  an  examination  for 
the  purpose  of  enabling  the  physician  not  to  treat  him,  but  to  testify 
for  him,  they  are  not  admissible  even  though  the  patient  himself 
testifies  to  the  truth  of  them.    {Davidson  v.  Cornell,  132  K  Y.  228.) 

2073.  Statements  as  to  his  health,  made  by  an  injured  person,  are 
inadmissible.    {Reed  v.  N.  Y.  Cent.  R.  R.  Co.,  45  N.  Y.  574.) 
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2074.  Although  an  injured  person  is  a  witness,  the  exclamations, 
of  pain  made  by  her  at  the  time  of  the  injury  may  be  proved  and 
used  to  corroborate  other  evidence  and  to  give  a  more  particular  or 
vivid  description  of  her  condition.     (Hagenlocher  v.  Coney  Island 

B.  R.  Co.,  99  N.  Y.  136.) 

2075.  Declarations  by  an  injured  person  of  suffering  from  pain, 
made  long  after  the  injury,  to  a  person  who  is  not  a  physician,  are 
inadmissible.  {Roche  v.  Brooklyn  City  &  N.  R.  R.  Co,,  105  N.  Y. 
294.) 

2076.  Declarations  of  pain  made  by  an  injured  person  after  leaving 
the  scene  of  the  accident  are  not  part  of  res  gestae  and,  if  not  made  to 
a  physician  in  consultation,  are  inadmissible.  {Kennedy  v.  Roch. 
City  &  B,  R.  R.  Co.,  130  N.  Y.  654.) 

2077.  Complaints  of  pain  made  by  the  plaintiff  to  a  succeeding 
physician  during  treatment  are  admissible  in  an  action  against  the 
prior  physician  for  malpractice.     {Link  v.  Sheldon,  136  N.  Y.  1.) 

(2)   As  to  Accident.^ 

2078.  The  declarations  of  an  injured  person  just  after  an  accident, 
in  his  own  favor,  are  not  admissible  to  contradict  other  declarations 
made  at  the  same  time  to  other  persons  and  not  in  the  course  of  the 
same  conversation.  {Downs  v.  N.  Y.  Cent.  R.  R.  Co.,  47  N.  Y.  83.) 

2079.  A  declaration  by  the  injured  person  as  to  the  way  in  which 
the  accident  occurred,  made  shortly  afterward,  and  not  as  a  part  of 
the  occurrence  itself,  is  not  part  of  the  res  gestae,    {WaJdele  v.  N.  F. 

C.  &  H.  R.  R.  R.  Co.,  95  N.  Y.  274;  MaHin  v.  N.  Y.,  N.  Hav.  &  Hart. 
R.  R.  Co.,  103  id.  626.) 

2080.  It  is  competent  for  a  party  to  show  that  in  giving  to  a  third 
person  an  account  of  an  occurrence,  which  is  the  subject-matter  of  the 
suit,  he  omitted  to  state  the  fact  which  upon  the  trial  he  urges  as  the 
foimdation  of  his  cause  of  action.  {Barrett  v.  N.  Y.  Cent,  etc.,  167 
N.  Y.  663.) 

2081.  Where  a  party  to  a  suit  has  had  a  conversation  about  it  with 
a  third  person,  an  adverse  party  is  not  confined  to  evidence  of  such 
part  of  the  conversation  as  bears  directly  upon  the  issue,  but  is  en- 
titled to  place  before  the  jury  all  that  the  party  said  in  that  conversa- 
tion,   {Barrett  v.  N.  Y.  Cent.,  etc.,  157  N.  Y.  663.) 

Op  Wife. 

2082.  The  declaration  of  an  injured  person^s  wife,  made  at  the  time 
of  an  accident^  that  the  defendant  was  not  guilty  of  negligence  cannot 
be  treated  as  an  admission  of  the  fact  by  him.  {StUlwell  v.  N.  F. 
Cent.  R.  R.  Co.,  34  N.  Y.  29.) 

APPELLATE  DIVISION. 
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Of  Witness.*^ 

2083.  If  a  witness  has  not  given  any  evidence  that  care  was  taken 
to  avoid  an  accident,  evidence  that  at  the  time  he  said  it  was  not  is 
inadmissible.     (Furst  v.  Second  Ave.  R.  B.  Co,,  72  N.  Y.  642.) 

2084.  As  to  contradicting  witness  by  statements  made  out  of  court. 
(SchuUze  V.  Third  Ave.  B.  B.  Co.,  89  N.  Y.  243.) 

2085.  As  to  opinion  expressed  on  a  former  trial  on  permanent 
effects  of  a  former  injury.    (Brooks  v.  Roch.  By.  Co.,  156  N.  Y.  244.) 

2086.  Where  a  witness's  statements  out  of  court  would  not  be  evi- 
dence in  chief  against  the  party  for  whom  he  is  called,  and  do  not 
tend  to  contradict  his  direct  testimony,  the  other  party  may  neither 
contradict  him,  if,  on  cross-examination,  he  denies  having  made 
them,  nor  ask  him,  on  cross-examination,  if  he  did  make  them. 
(Kay  V.  Metropolitan  St.  By.  Co.,  163  N.  Y.  447.) 

Of  Servants.*^ 

2087.  A  servant's  statement,  not  accompanying  a  negligent  act, 
but  given  afterward  as  an  explanation  of  it,  is  not  admissible  against 
his  master.  (Luby  v.  Hudson  Biv.  B.  B.  Co.,  17  N.  Y.  131.) 

2088.  Declarations  of  a  servant,  after  an  accident  and  not  accom- 
panying it,  are  not  admissible  against  the  master.  (Whittaker  v. 
Eighth  Ave.  B.  B.  Co.,  51  N.  Y.  295.) 

2089.  Where,  after  an  accident,  a  servant  of  the  defendant  puts  out 
of  the  way  an  incriminating  bit  of  evidence,  it  is  not  admissible  to 
prove  the  reason  he  gave  for  so  doing.  (Anderson  v.  Rome,  Water.  & 
Og.  B.  B.  Co.,  54  N.  Y.  334.) 

2090.  A  statement  by  a  servant  of  the  defendant,  just  after  an 
accident,  that  it  was  due  to  his  fault,  is  not  admissible  as  part  of 
res  gestae.    (Sherman  v.  Del.,  L.  &  W.  B.  B.  Co.,  106  N.  Y.  542.) 

2091.  A  discourteous  remark,  which  a  negligent  servant  may  make 
in  answer  to  an  expostulation  against  his  carelessness,  is  not  part  of 
the  res  gestae.    (Butler  v.  Manhattan  B.  Co.,  143  N.  Y.  417.) 

2092.  When  a  master  has  detailed  a  servant  to  do  his  work  on  an- 
other's premises  in  connection  with  servants  of  the  other,  and  the 
issue  is  whether  at  the  time  of  an  accident  due  to  the  negligence  of 
the  servant  so  detailed,  such  servant  was  in  control  of  the  work,  his 
declarations,  in  the  shape  of  orders  to  others  working  there,  are  ad- 
missible as  characterizing  his  actions.  (Wright  Steam  Engine  Works 
V.  Lawrence  Cement  Co.,  167  N.  Y.  440.) 
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Op  Others.® 

2093.  Upon  an  issue  as  to  whether  a  flagman  was  at  his  post  at  a 
railroad  crossing,  evidence  of  remarks  of  bystanders  implying  that 
the  flagman  was  absent  is  inadmissible.  (Felsha  v.  N,  Y.  Cent.  &  H, 
R.  R.  R.  Co.,  152  N.  Y.  339.) 

2094.  A  nickname  of  an  employee,  of  such  a  character  as  to  imply 
his  carelessness,  is  not  admissible  as  evidence  thereof  upon  an  issue 
of  negligence  in  the  employer  for  employing  or  failing  to  discharge 
him.    (Park  v.  N.  Y.  Cent  &  H.  R.  R.  R.  Co.,  156  N.  Y.  215.) 

2095.  An  employee's  general  reputation  for  carelessness  is  not 
admissible  to  prove  his  incompetence  and  the  employer's  knowledge 
thereof.    (Id.) 

Written.® 

2096.  The  written  report  of  a  conductor  as  to  time  of  arrival  of  a 
train  at  a  station,  made  pursuant  to  the  carrier's  regulations,  is  ad- 
missible in  evidence  in  a  controversy  between  the  carrier  and  a  pas- 
senger, upon  the  theory  that  the  business  of  a  railroad  company  "  is 
a  sort  of  public  business  and  their  employees  a  kind  of  public  oflBcers." 
(Barker  v.  N.  Y.  Cent.  R.  R.  Co.,  24  N.  Y.  599.) 

2097.  A  report  by  a  policeman,  in  the  usual  course  of  duty  accord- 
ing to  a  city  ordinance  and  police  regulations,  to  his  superior  officer, 
of  an  unsafe  condition  of  a  sidewalk,  is  sufficient  to  charge  the  munici- 
pality with  notice  thereof.  (Twogood  v.  The  Mayor,  etc.,  of  New 
York,  102  N.  Y.  216.) 

Miscellaneous. 

2098.  Unless  the  reason  of  the  discharge  by  a  party  of  a  witness 
on  the  other  side  from  his  employ  was  communicated  to  the  witness, 
evidence  of  the  reason  is  inadmissible.  (Kirkpairick  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  79  N.  Y.  240.) 

2099.  Where  a  charter-party  is  silent  as  to  guaranteeing  a  certain 
depth  of  water  in  the  approaches  to  a  wharf,  the  mere  statement  by 
the  wharflnger  that  the  dock  is  to  be  dredged,  and  that  there  will  be 
a  certain  depth  of  water  in  the  approaches  to  it,  cannot  be  taken  as  a 
guarantee  thereof .    (McCaldm  v.  Parke,  142  N.  Y.  564.) 

Admissioni.'^ 

2100.  The  fact  that  an  admission  by  a  party  is  plainly  based  on 
hearsay,  does  not  operate  to  make  it  inadmissible  as  evidence.  (Reed 
V.  McCord,  160  N.  Y.  330.) 
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Damages. 

Wages,  Earnings,  and  Profits.^ 

2101.  Proof  of  a  man's  earnings  near  the  time  of  an  injury  is  ad- 
missible as  an  element  of  damage.  (Beisiegel  v.  N.  Y.  Cent  R,  R. 
Co.,  40  N.  Y.  9.) 

2102.  Evidence  of  the  amount  of  an  injured  person's  earnings 
prior  to  his  injury  is  admissible  on  the  question  of  damages.  (Kessel 
V.  Butler,  53  N.  Y.  612.) 

2103.  Evidence  of  loss  of  wages  due  to  an  injury  is  admissible. 
(Sheehan  v.  Edgar,  58  N.  Y.  631.) 

2104.  Where  loss  of  wages  is  relied  on  as  an  item  of  the  damages, 
it  is  admissible  for  a  defendant  to  show  that  the  wages  have  been 
paid.     (Drinkwater  v.  Dinsmore,  80  N.  Y.  390.) 

2105.  Evidence  of  the  amoimt  of  an  injured  person's  earnings  for 
several  years  prior  to  the  injury  is  admissible.  (Ehrgott  v.  The 
Mayor,  96  If.  Y.  264.) 

2106.  Evidence  of  past  profits  in  a  business,  the  nature  of  which  is 
such  that  the  profits  are  more  uncertain  than  those  of  a  professional 
kind,  is  inadmissible.  (Masterton  v.  Vill.  of  Mt.  Vem,,  68  N.  Y. 
391.) 

In  Death  Cases.®^ 

2107.  In  an  action  under  the  Death  Act,  proof  need  not  be  given 
that  the  next  of  kin  sustained  actual  pecuniary  loss.  (Old field  v. 
N.  Y.  £  Harlem  R.  R.  Co.,  14  N.  Y.  310;  Keller  v.  N.  Y.  Cent  R,  R. 
Co.,  2  Abb.  C.  A.  D.  480.) 

2108.  Evidence  of  the  occupation  of  the  deceased  is  admissible. 
{Tilley  v.  Hudson  Riv.  R.  R.  Co.,  24  N.  Y.  471.) 

2109.  Proof  of  the  value  of  services  of  a  boy  as  old  as  eleven  years 
is  not  necessary  in  a  death  case.  (O'Mara  v.  Hudson  Riv.  R.  R.  Co., 
38  N".  Y.  445.) 

2110.  Evidence  that  the  child  of  a  person  killed  through  another's 
negligence  has  no  property  is  admissible.  (Lockwood  v.  N.  Y.,  Lake 
Erie  &  TF.  R.  R.  Co.,  98  N.  Y.  523.) 

2111.  The  fact  that  the  next  of  kin  is  contributing  to  the  support 
of  other  relatives  of  the  deceased  does  not  make  evidence  of  their 
number  and  condition  admissible.  (Ltpp  v.  Otis  Bros.  &  Co.,  161 
K  Y.  559.) 

Miscellaneous  Items.®'^ 

2112.  Evidence  of  the  value  of  the  use  of  an  injured  article  while 
it  is  being  repaired  is  admissible.  (Whitehall  Tr.  Co.  v.  N.  J.  Steamb. 
Co.,  51  N.  Y.  369.) 
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2113.  Interest  on  the  amount  spent  in  repairing  an  injured  article 
is  a  proper  item  of  damage.    (Id.) 

2314.  Evidence  of  the  expenses  of  an  illness  consequent  on  an 
injury  is  admissible.    (Sheehan  v.  Edgar,  58  N.  Y.  631.) 

2115.  Market  value  in  other  places.  (Harris  v.  Panama  R,  R.  Co., 
68  N.  Y.  660.) 

2116.  To  entitle  an  injured  person  to  recover  compensation  for 
loss  of  time,  evidence  of  its  value  must  be  given.  (Leeds  v.  Met,  Oas 
Light  Co.,  90  N.  Y.  26.) 

2117.  Proof  of  the  amount  of  money  that  the  injured  person  has 
had  to  pay  to  another  person  to  do  his  work  is  not  admissible  as  an 
item  of  damage  unless  specially  averred.  (Oumb  v.  Twenty'third  St. 
R.  R.  Co.,  114  N.  Y.  411.) 

2118.  Proof  of  the  amount  of  a  physician's  bill  is  not  admissible, 
without  showing  its  payment  or  the  value  of  the  services.    (Id.) 

2119.  When  a  person's  injury  required  amputation  of  a  limb,  it  is 
admissible  to  show  that  he  has  sensations  of  pain,  so  to  speak,  in  the 
amputated  limb.  (Hickenbottom  v.  Del.,  L.  &  W.  R.  R.  Co.,  122 
K  Y.  91.) 

2120.  If  a  parent  gives  up  his  business  to  nurse  an  injured  child, 
evidence  both  of  the  value  of  the  business  given  up  and  of  the  ser- 
vices as  nurse  is  not  admissible.    (Barnes  v.  Keene,  132  N.  Y.  13.) 

2121.  Where  an  injury  from  an  accident  results  in  other  injuries 
in  turn,  evidence  of  the  latter  is  not  admissible  under  an  allegation 
in  the  complaint  which  only  sets  out  the  former.  (Kleiner  v.  Third 
Ave.  R.  R.  Co.,  162  N.  Y.  193.) 

Of  Peemanency.*® 

2122.  Evidence  of  the  continuing  effect  of  an  injury  to  the  time 
of  trial  is  admissible.    (Sheehan  v.  Edgar,  68  N.  Y.  631.) 

2123.  Fnder  a  complaint  alleging  bodily  injury  as  the  residt  of 
negligence,  evidence  of  the  permanency  of  the  injury  is  admissible. 
(Ehrgoti  v.  The  Mayor,  96  N.  Y.  264.)    See  Opinions. 

In  Rebuttal. 

2124.  When  inability  to  work  at  one's  trade  is  one  of  the  elements 
of  damage,  and  the  defense  claims  that  the  injured  person  had  not 
sought  work,  it  is  admissible  to  show  that  his  circumstances  were 
such  that  he  would  probably  have  been  engaged  in  work  if  not  dis- 
abled. (Caldwell  v.  Murphy,  11  N.  Y.  416.) 

2125.  In  rebuttal  of  a  claim  that  the  plaintiff  has  retarded  his  own 
recovery  by  careless  befaavior,  he  may  show  that  he  acted  e^  he  did 
under  his  physician's  advice.  (Lyons  v.  Erie  Railway  Co.,  67  N.  Y. 
489.) 

2126.  In  answer  to  evidence  on  the  part  of  the  defense  that  an 
injured  person  has  not  been  properly  treated,  it  may  be  shown  that  he 
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was  too  poor  to  employ  a  skillful  physician.     (Alberti  v.  N.  T.,  L. 
Erie  &  W.  R.  R.  Co.,  118  N.  Y.  77.) 

In  Mitigation. 

2127.  The  fact  that  the  deceased  had  his  life  insured  is  not  admis- 
sible in  mitigation  of  damages.  (Kellogg  v.  N.  Y.  C.  &  H.  R.  R,  R. 
Co.,  79  KY.  72.) 

See  Burden  of  Proof.    (Slater  v.  Mersereau,  64  N".  Y.  138.) 

As  TO  Exemplary. 

2128.  Where  a  plaintiff  seeks  to  enhance  the  damages  for  a  personal 
injury  by  showing  circumstances  of  aggravation,  defendant  has  the 
right  to  give  evidence  tending  to  exculpate  him  from  personal  mis- 
conduct or  recklessness.     (Millard  v.  Brown,  35  N".  Y.  297.) 

2129.  Evidence  that  an  act  of  negligence  was  reckless  and  of  a 
criminal  nature  is  relevant  on  the  question  of  exemplary  damages. 
(Cleghom  v.  N,  Y.  C.  &  H.  R.  R,  R.  Co.,  56  N.  Y.  44.) 

And  see  chap.  VI,  Damages. 

Admissibility  or  effect  of  certain  things. 

Under  Pleadings. 

2130.  It  has  been  said  that  where  a  plaintiff  has  alleged  special 
acts  of  negligence  he  is  confined  to  proof  of  them.  (Alexander  v. 
Greene,  7  HiU,  639.) 

2131.  Under  a  complaint  containing  a  general  averment  of  de- 
fendant's negligence,  evidence  of  negligence  of  any  kind  which  will 
warrant  a  recovery  is  admissible.  (Oldfield  v.  N.  Y.  &  Ear.  R.  R.  Co., 
14  N.  Y.  310.) 

2132.  In  an  action  by  one  neighbor  against  another  to  recover 
damages  to  former's  house  resulting  from  negligent  blasting  on  lat- 
ter's  premises,  the  defendant  may,  under  a  general  denial,  introduce 
an  agreement  with  a  contractor  for  the  purpose  of  showing  that  he  is 
not  responsible.    (Roemer  v.  Striker,  142  N.  Y.  134.) 

Ees  Inter  Alios  Acta. 
(1)  Judgment  Rolls. 

2133.  A  judgment  against  a  town  for  damages  resulting  from  the 
negligence  of  its  highway  commissioner  is  not  evidence  of  his  negli- 
gence in  an  action  over  against  him  by  the  town  to  recover  its  amount. 
(Highway  Law  of  1890,  §  17.) 

2134.  Evidence  that  another  person  has  recovered  a  judgment  for 
damages  due  to  the  same  cause  is  inadmissible.  (0' Hag  an  v.  Dillon^ 
76N-.Y.  170.) 

2135.  Where  two  persons  not  in  privity  with  each  other  are  in- 
jured by  the  same  act  of  another,  a  judgment  against  the  latter  in 
favor  of  one  of  them,  establishing  such  act  to  have  been  negligent 
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as  to  him,  is  not  admissible  in  an  action  against  the  same  defendant 
by  the  other  person.    (Stone  v.  The  State,  138  N.  Y.  124.) 
See  chap.  X,  Misc.  Snbj.,  avb  nom.  Recovery  Over. 

(2)  Custom. 

2136.  Evidence  of  a  practice  between  street-car  and  fire  com- 
panies, whereby  a  street  car  is  to  be  stopped  or  started  on  signal  from 
the  person  in  charge  of  a  fire  company^s  vehicle,  is  admissible  as 
evidence  of  negligence  in  disregarding  a  signal,  whereby  a  collision 
results.    {Maverick  v.  Eighth  Ave,  R.  R.  Co.,  36  N.  Y.  378.) 

2137.  Evidence  of  a  custom  which  would  call  a  person  rightfully 
to  a  spot  where  he  is  injured  and  where  he  had  no  right  to  be  but  for 
the  custom,  is  admissible  to  account  for  and  excuse  his  being  there. 
(Oalvin  v.  The  Mayor,  112  N.  Y.  223.) 

2138.  It  is  admissible  to  show  the  usual  distance  of  telltales  from 
bridges  over  railroads.  (Wallace  v.  Cent.  Verm,  R.  R,  Co.,  138  N.  Y. 
302.) 

2139.  A  general  custom  for  passengers  to  board  trains  at  a  place 
other  than  a  regular  station,  by  which  a  railroad  company  shall  be 
deemed  to  have  invited  them  to  do  sp,  is  not  proved  by  isolated  in- 
stances of  their  doing  so,  even  though  such  instances  occur  with  the 
knowledge  of  the  train  and  station  employees.  (Jones  v.  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.,  156  N.  Y.  187.) 

(3)  Freedom  from  Accident. 

2140.  Evidence  that  no  such  accident  ever  happened  before  ig 
admissible.  (Dougan  v.  Champlain  Transp.  Co.,  56  N".  Y.  1 ;  Croche- 
ron  V.  North  Shore,  etc.,  F.  Co.,  56  id.  656 ;  Loftus  v.  Union  Ferry 
Co.,  84  id.  456 ;  Craighead  v.  Brooklyn  City  R.  R.  Co.,  123  id.  391 ; 
Olasier  v.  Town  of  Hebron,  131  id.  447.) 

2141.  Where  a  platform  at  a  station  has  been  used  for  many  years 
by  thousands  of  passengers  night  and  day,  without  danger,  its  main- 
tenance is  not  negligence.  (Laflin  v.  Buffalo  &  Southwest.  R.  R.  Co., 
106  N.  Y.  136.) 

(4)  Happening  of  Other  Accidents.^ 
The  rule  allowing  evidence  that  no  such  accident  ever  happened  before, 
in  aid  of  a  denial  of  negligence,  naturally  gave  rise  to  a  rule  allowing 
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evidenoe  of  prior  similar  accidents  to  sustain  a  charge  of  negligence.  It 
is  open  to  serious  question  whether  such  evidence  ou^^t  to  be  allowed  la 
either  case,  because  it  tends  to  create  too  manj  issues. 

2142.  Evidence  of  prior  accidents  in  which  witnesses  have  been  is 
admissible.     {Mailler  v.  Exp.  Propell,  Line,  61  N.  Y.  312.) 

2143.  Upon  the  issue  of  seawoiihiness  of  a  boat,  evidence  of  its 
former  sinking  is  admissible.    (Baird  v.  Daiy,  68  N.  Y.  547.) 

2144.  Evidence  of  prior  accidents  at  the  same  spot  in  a  highway 
is  relevant  to  show  that  it  is  unsafe.  (Wooley  v.  Qrand  St  &  NewL 
R.  R.  Co.,  83  K  Y.  121.) 

2145.  It  is  admissible  to  show  that  a  similar  accident  has  happened 
at  the  same  spot  from  the  same  cause,  prior  to  the  accident  in  suit. 
(Pomfrey  v.  Vill.  of  Saratoga  Spr.,  104  N.  Y.  459.) 

2146.  Where  the  contention  is  whether  properi;y  was  set  on  fire  by 
sparks  from  the  defendant's  locomotive  or  from  that  of  another  comi- 
pany  which  passed  by  about  the  same  time,  evidence  by  a  person 
familiar  with  the  two  engines  as  to  which  was  in  the  habit  of  emitting 
the  most  sparks  is  admissible.  (Collins  v.  N.  T.  C.  &  H.  R.  R.  R.  Co., 
109  N.  Y.  243.) 

2147.  Evidence  of  a  former  accident  from  a  machine  is  admissible 
when  given  to  show  defect  in  the  machine  and  knowledge  thereof  by 
its  owner.    (McCarragher  v.  Rogers,  120  N.  Y.  526.) 

2148.  In  an  action  arising  out  of  a  fall  on  ice  on  a  sidewalk  out 
of  repair,  evidence  of  a  fall  at  the  same  place  by  another  person  two 
years  before  is  inadmissible.  (Oilrie  v.  City  of  Lockport,  122  N.  Y. 
403.) 

2149.  If,  for  the  purpose  of  showing  that  a  carrier  is  negligently 
maintaining  a  dangerous  place  at  a  station,  it  is  sought  to  show  that 
similar  accidents  to  the  one  in  question  have  occurred  at  other  sta- 
tions, similarity  of  conditions  as  well  as  of  accident  must  first  be 
shown.     (Brady  v.  Manhattan  Railway  Co.,  127  N.  Y.  46.) 

2160.  Where  the  issue  is  whether  a  servant  knowingly  takes  dan- 
gerous employment,  evidence  on  his  behalf  of  prior  similar  accidents 
in  such  emplojrment  is  inadmissible.  (Dye  v.  D.,  L.  dc  W.  R.  R.  Co., 
130  N.  Y.  671.) 

(5)    Miscellaneous  Acts.^ 

2151.  Where  the  issue  in  an  action  against  an  innkeeper  for  loss 
of  guest's  goods  by  fire  is  whether  the  fire  was  an  incendiary  one, 
evidence  of  an  incendiary  attempt  in  the  same  neighborhood  on  the 
same  night  is  admissible.     (Faucett  v.  Nichols,  64  N.  Y.  377.) 

2152.  Where  several  persons  are  confronted  by  impending  danger, 
what  they  do  in  endeavoring  to  escape  it  is  acbnissible  in  order  to 
show  what  was  deemed  prudent  to  be  done.  (Twomley  v.  Cent.  Ph., 
N.  &  E.  R.  R.  R.  Co.,  69  N.  Y.  158.) 

APPELLATE  DIVISION. 
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2153.  Evidence  of  a  confusion  among  the  other  passengers  on  a 
train,  concurrent  with  an  injury  to  one  of  them,  is  admissible,  in  an 
action  by  that  one  against  the  carrier,  as  part  of  the  res  gestae,  (Hai'- 
lahan  v.  N.  Y.,  L.  Ene  &  F.  B.  B.  Co.,  102  N.  Y.  194.) 

2154.  Upon  an  issue  whether  an  overflow  upon  a  claimant's  land 
has  been  caused  by  a  defective  dam  built  by  the  State  across  a  creek, 
it  is  admissible  for  the  State  to  show  that  obstructions  created  by 
bridges  and  railroad  embankments  below  said  land  hindered  the  dis- 
charge of  the  waters  of  the  creek.  {Spencer  v.  The  State,  135  N.  Y. 
619.) 

2155.  Upon  an  issue  whether  particular  trees  near  to  a  gas  main 
were  killed  by  leaking  gas,  evidence  of  the  decay  of  other  trees  near 
by  is  admissible.    {Evans  v.  Keystone  Oas  Co.,  148  N.  Y.  112.) 

2156.  Evidence  that  other  persons  have,  under  similar  conditions, 
stumbled  over  the  same  obstruction  in  a  sidewalk  on  the  same  day  is 
admissible.     {Fordham  v.  Oouvemeur  Village,  160  N.  Y.  541.) 

As  to  evidence  that  others  had  been  deceived  by  a  forgery,  upon  an 
issue  whether  an  agent  was  negligent  in  not  detecting  it,  see  Isham  v. 
Post,  141  N.  Y.  100. 

See  also  Fires,  Acts  of  PlfE.,  Acts  of  Deft.,  infra. 

Fires.** 

2157.  In  support  of  an  allegation  that  a  fire  has  been  kindled  by 
sparks  from  a  passing  locomotive,  it  is  enough,  after  evidence  tending 
^o  exclude  any  other  origin  of  the  fire,  to  show  that  defendant's  loco- 
motives on  other  occasions  have  emitted  sparks  suflBcient  to  produce 
the  fire  in  question.  {Sheldon  v.  Hud.  Riv.  R.  R.  Co.,  14  N.  Y.  218 ; 
Field  V.  N.  Y.  Cent.  R.  R.  Co.,  32  id.  339;  O'Neil  v.  N.  Y.,  Ont.  & 
yf,  R.  R.  Co.,  115  id.  579.) 

2158.  In  an  action  for  negligent  firing  of  a  building  by  sparks  from 
a  steam  engine,  evidence  of  the  distance  at  which  other  fires  had  been 
kindled  by  sparks  from  the  same  engine  is  admissible.  {Hinds  v. 
BaHon,  25  N.  Y.  544.) 

2159.  Evidence  that  coals  have  been  scattered  on  a  track  is  ad- 
missible to  show  improper  construction  or  management.  {Field  v. 
N.  Y.  Cent.  R.  R.  Co.,  32  N.  Y.  339.) 

2160.  Evidence  of  the  emission  of  sparks  from  an  engine,  which 
have,  on  prior  occasions,  set  fire  to  adjacent  property,  is  admissible  to 
prove  negligence  in  using  it.  {Bedell  v.  Long  Island  R.  R.  Co.,  44 
K  Y.  367.) 

2161.  In  an  action  to  recover  damages  to  property  near  a  railroad 
by  fire,  evidence  that  passing  engines  were  in  the  habit  of  showering 
sparks  further  than  the  property  burned  is  competent  to  warrant  the 
inference  that  the  fire  in  question  was  thus  caused.  {Crist  v.  Erie 
Railway  Co.,  58  N.  Y.  638.) 

APPELLATE  DIVISION. 
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2162.  Evidence  that  six  months  after  a  fire,  produced  by  sparks 
from  one  of  two  locomotives,  sparks  of  large  size  were  emitted  from 
one  of  them  is  inadmissible  without  proof  that  it  was  in  the  same 
condition.    (Collins  v.  N.  Y,  C.  £  H.  R.  R.  R.  Co,,  109  K  Y.  243.) 

2163.  An  explosion  on  a  neighbor's  premises  is  not  sufficient  evi- 
dence of  negligence  in  causing  a  spreading  fire.  (Cosulich  v.  Standard 
Oil  Co.,  122  N.  Y.  118.) 

Acts  of  Plaintiff.^ 

2164.  Upon  the  issue  as  to  the  amount  of  money  left  with  an  inn- 
keeper by  a  guest,  it  is  admissible  to  show  that  the  guest  was  shortly 
before  in  possession  of  similar  sums.  (Wilkins  v.  Earle,  44  N.  x. 
172.) 

2165.  In  an  action  against  a  physician  for  malpractice,  evidence 
that  he  has  not  presented  any  bill  is  inadmissible.  (Baird  v.  Oillett, 
47  K  Y.  186.) 

2166.  Evidence  that  negotiations  for  a  settlement  were  pending  is 
admissible  to  explain  delay  in  bringing  suit.  (Downs  v.  N.  T.  Cent. 
fi.iJ.  Co.,  47  KY.  83.) 

2167.  Evidence  that  a  person  has  been  in  the  habit  of  jumping  on 
cars  while  in  motion  is  inadmissible  in  an  action  for  an  injury  received 
while  so  doing.  (Eppendorf  v.  BrooJclyn  City  &  N.  R.  R,  Co.,  69 
K  Y.  195.) 

2168.  A  patient  suing  a  physician  for  malpractice  may  be  asked  if 
he  relied  on  what  the  physician  told  him.  (Carpenter  v.  Blake,  75 
K  Y.  12.) 

2169.  Where  an  issue  is  whether  an  upset  of  a  wagon  was  due  to 
defendant's  negligence  or  to  a  defect  in  the  wagon,  it  is  admissible  to 
show  that  the  day  after  the  accident  the  wagon  came  near  being  upset 
through  a  disarrangement  of  its  contrivance  designed  to  prevent  an 
upset.     (Hoyt  v.  N.  Y.,  Lake  Ene  &  W.  R.  R.  Co.,  118  K  Y.  399.) 

2170.  Evidence  that  a  plaintiff  is  an  habitual  litigant  is  inadmis* 
sible.    (Palmeri  v.  Manhattan  R.  Co.,  133  N".  Y.  261.) 

Acts,  Etc.,  of  Defendant  or  Other  Person. 
(1)  Before  Accident.^ 

2171.  Upon  an  issue  whether  a  flagman  signaled  at  a  crossing, 
evidence  that  he  is  a  man  of  intemperate  habits  is  inadmissible. 
(Warner  v.  N.  Y.  Cent.  R.  R.  Co.,  44  N.  Y.  465.) 

2172.  Evidence  that  a  railroad  company  had  purchased  a  building, 
which  obscures  a  track  at  a  crossing,  is  inadmissible.  (Saiter  v.  Vtica 
&BI.  Riv.  R.  R.  Co.,  59  N.  Y.  631.) 
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2173.  In  an  action  for  malpractice,  it  is  competent  for  the  defense 
to  prove  the  professional  standing  of  the  physician  charged  with  the 
malpractice.    {Doyle  v.  N,  Y.  Eye  &  Ear  Inf.,  80  N.  Y.  631.) 

2174.  An  offer  of  a  wrongdoer  to  pay  an  injured  person  a  certain 
sum  per  week  or  to  pay  a  doctor^s  bill  is  admissible,  if  not  made  in 
compromise  or  accompanied  by  a  statement  that  it  is  to  be  considered 
as  confidential.    (Brice  v.  Bauer,  108  N.  Y.  428.) 

2175.  In  an  action  for  malpractice,  it  is  not  admissible  for  the 
defendant  to  state  the  results  of  treatment  by  himself  of  similar  cases. 
(Link  V.  Sheldon,  136  N".  Y.  1.) 

2176.  On  an  issue  whether  a  municipality  was  negligent  in  allow- 
ing water  to  accumulate  on  its  sidewalk,  it  is  admissible  to  show  the 
existence  of  a  ditch  in  another  street,  so  situated  as  to  cause  water  to 
overflow  on  the  sidewalk  in  question.  (Woolsey  v.  Trustees  of  VUL 
ofEllenville,  155  K  Y.  573.) 

2177.  Evidence  of  omission  to  sound  a  gong  on  a  street  car  is  ad- 
missible as  part  of  the  history  of  the  accident,  without  regard  to  the 
fact  whether  it  was  legally  necessary  to  sound  it.  (Kleiner  v.  Third 
Ave.  R.  R.  Co.,  162  K  Y.  193.) 

2178.  When  a  defendant  gives  evidence  that  the  strength  of  a 
bridge  after  its  repair  is  the  same  as  before,  evidence  that  he  put  in 
more  new  pieces  than  those  which  had  broken  is  admissible  in  con- 
tradiction.   (Bush  V.  Del,  Lack.  £  W.  R.  R.  Co.,  166  N.  Y.  210.) 

2179.  Where  the  issue  is  as  to  whether  a  defendant  was  negligent 
in  allowing  the  stringers  of  a  bridge  to  remain  too  long  without  re- 
newal, evidence  of  the  time  when  it  usually  made  renewals  is  admis- 
sible.    (Id.) 

(2)  After  Accident^^ 

2180.  Evidence  that  a  railroad  company  has  laid  new  ties  at  other 
places  than  that  of  an  accident  and  subsequently  thereto  is  inadmis- 
sible.    (Reed  v.  N.  Y.  Cent.  R.  R.  Co.,  45  N.  Y.  574.) 

2181.  Evidence  that  a  defendant  after  an  unforeseen  accident 
changed  arrangements,  which  had  made  the  accident  possible,  is  not 
admissible  to  prove  negligence  in  allowing  them  to  be  as  they  were. 
(Dugan  v.  Champlain  Transp.  Co.,  56  N".  Y.  1.) 

2182.  Evidence  of  defendant's  actions  after  an  accident,  as  showing 
greater  care,  is  not  admissible  to  prove  that  a  want  of  care  produced 
the  accident.    (Baird  v.  Daly,  68  N.  Y.  547.) 

2183.  Evidence  of  the  condition  of  premises  a  few  days  after  an 
accident  is  admissible.  (De  Forest  v.  City  of  Utica,  69  N.  Y.  614 ; 
Peil  V.  Reinhart,  127  N.  Y.  381.) 

2184.  Evidence  of  ordinary  betterments  on  railroads,  months  after 
an  accident,  is  not  admissible  to  show  negligence  as  the  cause  of  such 
accident.    (Dale  v.  D.,  L.  &  W.  R.  R.  Co.,  73  N.  Y.  468.) 
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2185.  Evidence  that  an  obstmction  on  a  city  street,  opened  with- 
out right,  was  removed  under  resolution  of  the  city  council  a  few  days 
after  an  accident  caused  by  it,  is  competent  for  the  purpose  of  showing 
that  the  city,  at  the  time  of  the  accident,  assumed  to  maintain  the 
street  as  such.    (Sewall  v.  City  of  Cohoes,  75  N".  Y.  45.) 

2186.  Evidence  that  the  commissioners  of  highways  repaired  a 
highway  immediately  after  an  accident  is  admissible  to  show  posses- 
sion by  them  of  suflBcient  fund?,  so  as  to  afford*  ground  for  the  infer- 
ence of  negligence,  in  failing  to  make  the  repairs  sooner.  (Morrell  v. 
Peck,  88  N.  Y.  398.) 

2187.  In  an  action  against  a  municipality  to  recover  damages  sus- 
tained on  account  of  an  unsafe  sidewalk,  it  is  not  admissible  to  prove 
that  after  the  accident  the  houseowner  made  the  sidewalk  safe. 
(Corcoran  v.  Village  of  Peekskill,  108  N.  Y.  151.) 

2188.  Evidence  of  the  immediate  replacing  of  a  broken  appliance 
by  another,  which  does  not  break,  is  admissible,  on  the  question  of 
defendant's  negligence,  to  show  that  there  was  existing  at  hand  ade- 
quate means  of  accomplishing  what  was  to  be  done.  (Miller  v.  Ocean 
8.  S.  Co.  of  S,,  118  K  Y.  199.) 

2189.  Rule  as  to  inadmissibility  of  subsequent  acts  applied.  (Oetty 
V.  Town  of  Hamlin,  127  N.  Y.  636.) 

2190.  Evidence  that  a  few  days  after  an  accident  due  to  a  defective 
highway,  the  commissioner  of  highways  repaired  it,  is  not  relevant 
upon  the  issue  whether  he  had  funds  to  do  so  at  the  time  of  the  acci- 
dent.   (Clapper  v.  Town  of  Waterford,  131  N.  Y.  382.) 


See  ruling  2183. 


Condition  After.^ 


Ownership  or  Control.*^ 


2191.  When  personal  property  in  use  by  one  person  id  proved  to 
have  been  owned  by  another,  the  inference  is  warranted  that  such 
use  was  on  behalf  of  the  latter.    (Norris  v.  Kohler,  41  N.  Y.  42.) 

2192.  It  is  sufficient  proof  of  ownership  of  a  vehicle  that  a  person's 
name  is  printed  on  it,  and  that  it  has,  near  the  time  in  question,  left 
his  premises  with  his  goods  for  delivery  to  his  customers.  (Seaman 
V.  Koehler,  122  N.  Y.  646.) 

2193.  The  act  of  an  owner  of  a  vessel,  in  putting  an  agent  on  it 
for  inspection,  while  it  is  in  possession  of  the  charterer,  is  not  by  itself 
evidence  that  he  had  not  parted  with  control  of  it.  (Anderson  v. 
Boyer,  156  N.  Y.  93.) 
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Pleadings  and  Other  Writings.*^ 

2194.  The  pleadings  may  be  read  to  the  jury.  {Tisdale  v.  Del.  & 
Hud.  C.  Co.,  116  N.  Y.  416.) 

2195.  Newspaper  quotations  of  prices  are  not  admissible  as  evi- 
dence of  values.     (Whelan  v.  Lynch,  60  N.  Y.  469.) 

2196.  Evidence  of  a  regulation  of  a  department  of  a  city  govern- 
ment^ prescribing  the  height  to  which  bricks  may  be  piled  in  the 
streets,  is  admissible  in  an  action  against  the  municipality  for  dam- 
ages occasioned  by  a  fall  of  a  pile  of  bricks  erected  above  such  height. 
(Rehberg  v.  The  Mayor,  91  N.  Y.  137.) 

2197.  Where  an  injury  occurs  in  another  State  through  the  man- 
agement of  a  train,  the  statutes  of  that  State  regulating  the  running 
of  trains  are  admissible  on  the  question  whether  the  train  was  negli- 
gently run.     (Archer  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  106  N.  Y.  589.) 

2198.  A  letter  to  a  city  official  calling  attention  to  the  dangerous 
contents  of  a  man's  store  is  not  admissible  in  an  action  to  recover 
damages  for  injuries  caused  by  an  explosion  in  such  store.  (Fillo  v. 
Jones,  2  Abb.  C.  A.  D.  121.) 

See  also  Judg.  Bolls,  supra. 

Ocular  Evidence.** 

2199.  It  is  not  error  for  the  trial  court  to  allow  a  party  to  exhibit 
the  injured  part  of  his  body  to  a  surgeon  in  the  presence  of  the  jury. 
(Mulhado  Y.WMyn  City  R.  R.  Co.,  30  N.  Y.  370.) 

2200.  It  is  allowable  to  exhibit  to  the  juiy  a  broken  piece  of  the 
appliance,  the  breaking  of  which  caused  the  injury.  (King  v.  N.  Y. 
Cent  &  Hud.  R.  R.  R.  Co.,  72  N.  Y.  607.) 

2201.  A  person  who  claims  that  he  was  injjired  by  the  negligent 
fall  of  a  missile  is  not  bound  to  produce  it  at  the  trial.  (Volkmar  v. 
Man.  R.  Co.,  134  N.  Y.  418.) 

2202.  There  is  no  power  in  the  court  to  compel  the  plaintiff,  in  a 
suit  to  recover  damages  for  a  physical  injury,  to  submit  to  a  surgical 
examination  of  his  person.  (McQuigan  v.  Del.,  Lack.  £  W.  R.  R. 
Co.,  129  N.  Y.  50.) 
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2203.  Rule  in  McQuigan  v.  Del,,  etc.,  Co.,  129  N.  Y.  50,  as  to  power 
of  court  to  compel  physical  examination  reaflSrmed.  {Ccle  v.  FalU 
Irook  Coal  Co.,  159  N.  Y.  59.) 

Now  allowed  by  statute  in  connection  with  examination  of  a  party 
before  trial. 

Pabole.« 

2204.  Where  damages  are  paid  for  an  accident  before  recovery 
from  the  injury,  and  a  receipt  is  given  reciting  that  such  payment  is 
in  full  for  the  damages  sustained,  parol  evidence  is  inadmissible  to 
show  that  the  accord  and  satisfaction  so  expressed  in  the  receipt  was 
conditional  and  not  absolute.    {Coon  v.  Knap,  8  N.  Y.  402.) 

In  Crossing  Cases. 

2205.  Evidence  of  the  absence  of  a  flagman  at  a  railroad  crossing, 
where  one  is  usually  stationed,  is  admissible  as  one  of  the  attendant 
circumstances  bearing  upon  the  question  whether  the  defendant  was 
at  the  time  running  its  train  negligently.  (McOrath  v.  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.,  63  N.  Y.  522.) 

2206.  Great  speed  of  a  railroad  train  at  a  crossing,  while  not  in 
itself  necessarily  negligent,  may,  in  connection  with  other  circum- 
stances, tend  to  establish  negligence  in  the  management  of  the  train. 
(Salter  v.  Utica  &  Bl.  Riv.  R.  R.  Co.,  88  N.  Y.  42.) 

2207.  Even  if  in  a  special  case,  failure  to  ring  a  bell  at  a  crossing 
is  not  chargeable  against  a  railroad  company  as  negligence,  yet  it  may 
be  considered  by  the  jury  as  bearing  upon  the  defendant's  conduct. 
(Schwier  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  90  N.  Y.  558.) 

2208.  The  testimony  of  passengers  on  a  train  that  they  did  not  hear 
any  signals  on  approaching  a  crossing  is  admissible.  (Oreaney  v. 
Long  Island  R.  R.  Co.,  101  N.  Y.  419.) 

Between  Neighbors. 

2209.  If  the  circumstances  attending  the  building  by  a  municipality 
of  a  wall  are  such  that  it  is  not  bound  to  build  a  wall  of  masonry,  its 
building  of  a  dry  wall,  which  allows  water  to  flow  through,  is  not  evi- 
dence of  a  negligent  construction  of  the  wall.  {Watson  v.  City  of 
Kingston,  114  N.  Y.  88.) 

Between  Carriers  and  Passengers  or  Shippers. 

2210.  A  certificate  of  inspection  of  a  steamboat  is  evidence  only 
of  the  fact  that  she  has  been  inspected  according  to  law,  and  is  not 

APPELLATE  DIVISION. 

^ Jones  V.  DeCJoursey,  etc..     12    164|Orvi8  v.  Elmira,  etc.,  Co 17    187 

affd.  161  N.  Y.  627. 
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evidence  that  she  was  at  the  time  in  a  fit  state  to  carry  passengers. 
(EricJcson  v.  Smith,  2  Abb.  C.  A.  D.  64.) 

2211.  Where  two  carriers  combine  to  run  through  trains  over  their 
roads,  selling  tickets  for  continuous  passage,  proof  of  delivery  of  bag- 
gage to  the  first  company  is  sufficient  to  sustain  an  action  for  its  loss 
against  the  other.     (Hart  v.  Rem.  &  Sar.  R.  R.  Co.,  8  N.  Y.  37.) 

2212.  A  common  carrier  can  only  rebut  the  presumption  that  an 
injury  to  its  passenger  from  an  accident  to  its  conveyance  was  due 
to  its  negligence,  by  showing  that  the  accident  occurred  from  cir- 
cumstances against  which  human  prudence  and  foresight  could  not 
guard.    (Bowen  v.  N.  Y.  Cent  R.  R.  Co.,  18  K  Y.  408.) 

2213.  Evidence  of  a  practice  between  street-car  and  fire  companies, 
whereby  a  street  car  is  to  be  stopped  or  started  on  signal  from  the 
person  in  charge  of  a  fire  company^s  vehicle,  is  admissible  to  show 
negligence  in  the  car  conductor  in  disregarding  a  signal  whereby  a 
collision  results.    {Maverick  v.  Eighth  Ave,  R.  R.  Co.,  36  N.  Y.  378.) 

2214.  Evidence  to  sustain  counterclaim  of  negligence  in  suit  for 
freight.     (Starbird  v.  Barrons,  43  N.  Y.  200.) 

Between  Master  and  Servant. 

2215.  Failure  to  obey  a  rule  which  was  made  to  prevent  an  accident 
is  admissible  on  the  question  whether  an  accident  was  the  result  of 
negligence.    {Wood  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70  K  Y.  195.) 

2216.  Employment  as  a  servant  upon  a  job  is  sufBciently  proved 
by  showing  that  the  servant^s  name  is  on  the  payroll  of  the  job  and 
that  he  has  received  money  for  work  done  by  him  on  it.  {Manning  v. 
Hogan,  78  N.  Y.  615.) 

2217.  In  an  action  by  a  servant  against  a  master  for  damages  result- 
ing from  the  use  of  an  unsafe  appliance,  evidence  that  the  servant 
having  charge  of  the  operation  was  intoxicated  is  admissible.  {Proist 
V.  Delamater,  100  N.  Y.  266.) 

2218.  Evidence  that  an  appliance  has  become  worn  is  not  sufficient 
proof  that  it  is  not  fit  for  its  purpose.  {Smith  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  118  N.  Y.  645.) 

2219.  The  fact  that  a  telltale  of  a  bridge  is  out  of  order  is  to  be 
taken  into  account  in  determining  whether  a  brakeman  on  top  of  a 
train  was  negligent  in  allowing  himself  to  be  hit  by  the  bridge. 
{Wallace  v.  Cent.  Vt.  R.  R.  Co.,  138  N.  Y.  302.) 

2220.  Where  the  issue  is  whether  an  inspection  of  a  brake  on  a 
train  has  been  made  at  a  station  pursuant  to  the  company's  rules,  it 
is  admissible  to  show  that  several  brakes  on  the  same  train  were  out 
of  order  when  the  train  left  the  station.  {Bailey  v.  Rome,  Wat.  & 
Og.  R.  R.  Co.,  139  N.  Y.  302.) 

2221.  On  an  isuse  of  the  competency  of  an  engineer,  the  fact  that 
he  had  no  license  is  irrelevant.  (  Smith  v.  N.  Y.  Cent.,  etc.,  164  N.  Y. 
491.) 
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Weight  of  evidence.*^ 

As  to  right  of  court  to  direct  a  verdict  on  weight  of  evidence,  see 
chap.  IX,  svb  nom.  Direction  of  Verdict. 


CROSS-RESFESRBNCBS. 


See  chap.  VIII,  Causes;  chap.  IX,  Practice,  sub  nom.  Nonsuit; 
chap.  X,  Miscell.  Subj.  svb  nom.  Statutory  Duties,  Ordinances, 
Notice,  etc. 
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CHAPTER  VIII. 

CAUSES. 

§  222.  In  determining  whether  a  person  has  been  guilty  of  causa- 
tive or  contributory  negligence,  only  the  proximate  cause  of  the 
injury  can  be  considered. 

Or:   Causa  prowima  non  remota  spectatur, 

§  223.  Where  it  appears  upon  the  plaintiffs  evidence  that  the  in- 
jury proceeded  from  two  causes,  one  of  which  inculpates  the  defend- 
ant and  the  other  does  not,  it  is  not  yet  settled  whether  the  plaintiff 
should  be  nonsuited,  or  whether  it  should  be  sent  to  the  jury  to 
determine  which  was  the  cause. 

§  224.  Intermediate  causes,  concurring  in  producing  an  injury,  do 
not  operate  to  make  a  prior  cause  a  remote  one,  if  the  injury,  in 
whole  or  in  pari,  would  have  happened  without  them. 

Collected  from  the  Follotoing  Deoiaions,  Chrouped  Under  these  Headings: 

Proximate  and  remote.  Proximate  and  remote —  {Continued), 
In  general,  2222.  Travelers  on  highways,  2247. 

Ice  and  snow,  2228.  Owners  and  lessees,  2254. 

Fires,  2231.  Under  civil  damage  act,  2257. 

Sewage,  2237.  Miscellaneous,  2260. 

Master  and  servant,  2238.  Several  causes,  2267. 

Carrier  and  passenger,  2241.  Intermediate  causes,  2276. 

Carrier  and  shipper^  2245.  Nonsuit,  2278. 

Proximate  and  remote  caiues. 

In  General.* 

2222.  An  injury  must  he  caused  not  merely  essentially  but  solely 
by  the  negligence  of  defendant.  {Grippen  v.  N.  Y.  Cent.  B.  R.  Co., 
40  N.  Y.  24.) 

2223.  When  death  is  certain  to  result  from  an  injury,  unless  pre- 
vented by  proper  medical  treatment,  improper  medical  treatment 
causing  death  is  not  to  be  regarded  as  making  the  former  its  remote 
cause.    (Sauter  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  50.) 

2224.  Where  bodily  injury  is  the  result  of  a  fright  caused  by  the 
negligence  of  another,  such  negligence  cannot  be  considered  as  the 
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proximate  cause  of  such  injury.    (Mitchell  v.  Rochester  Ry.  Co.,  151 
N.Y.  107.)  ^ 

2226.  A  fractured  ankle  bone  cannot  be  considered  as  the  proxi- 
mate cause  of  death  from  septic  pneumonia^  on  the  theory  that  a 
piece  of  diseased  bone  was  carried  with  the  blood  to  the  lungs,  except 
upon  proof  that  there  were  manifestations  of  a  septic  condition  at 
the  point  of  a  fracture.  (Seifter  v.  Brooklyn  Heights  R.  R.  Co.,  169 
N.Y.  254.) 

2226.  In  determining  whether  the  cause  of  an  accident  is  proxi- 
mate or  remote,  the  same  test  must  be  applied  to  the  conduct  of  both 
parties.    (Rider  v.  Syracuse  Rap.  T.  R.  R.  Co.,  171  N.  Y.  139.) 

2227.  Although  a  person,  by  contributory  negligence,  has  put  him- 
self in  such  a  dangerous  position  that  if  an  injury  to  him  had  imme- 
diately happened  he  could  not  recover,  yet  if  no  injury  does  happen 
on  the  instant  and  he  is  then  injured  through  the  neglect  of  the  other 
party  to  take  steps  to  avoid  further  danger  to  him,  his  original  negli- 
gence was  not  the  proximate  cause  of  any  injury  arising  from  such 
neglect  of  the  other.    (Green  v.  Met.  St.  Ry.,  171  N.  Y.  201.) 

Ice  and  Snow.^ 

2228.  A  slight  incline  of  a  sidewalk,  due  to  debris  negligently  suf- 
fered by  a  municipality  to  accumulate,  cannot  be  presumed  to  be  the 
proximate  cause  of  a  slip  by  a  passer-by  on  ice  covering  it.  (Taylor 
V.  City  of  YonJcers,  105  N.  Y.  202.) 

2229.  When  the  issue  is  whether  a  person  has  been  negligently 
run  over  by  a  street  car,  the  failure  of  the  company  to  remove  ice 
from  the  street  between  its  tracks  cannot  be  regarded  as  a  cause  of 
the  injury.  (Silberstein  v.  Hotist,  W.  St.  &  P.  F.  R.  R.  Co.,  117 
N.  Y.  293.) 

2230.  The  failure  for  several  weeks  to  remove  snow  from  a  side- 
walk is  not  the  proximate  cause  of  an  accident  from  slipping  on  ice, 
formed  the  night  before  out  of  slush  resulting  from  warm  weather 
prevailing  for  several  days  previous.  (Harrington  v.  City  of  Buffalo, 
121  N.  Y.  147.) 

Fires.* 

2231.  A  negligent  fire  on  one's  own  land  is  not  the  proximate 
cause  of  a  fire  on  a  neighbor's  land  resulting  from  the  heat  and  sparks 
of  the  first  fire.     (Ryan  v.  N.  Y.  Cent.  R.  R.  Co.,  35  N".  Y.  210.) 

2232.  Where  a  fire  is  carried  by  visible  agencies  rather  than  by  the 
wind  the  cause  is  not  remote.  (Webb  v.  Rome,  Water.  &  Og.  R.  R. 
C0..49N.  Y.  420.) 

2233.  The  distinction  in  the  case  of  a  negligently  kindled  fire 
spreading  on  to  adjacent  land,  which  makes  the  question  whether  it 
is  the  proximate  or  remote  cause  of  the  fire  on  the  adjacent  land  to 
turn  on  the  ownership  thereof,  is  a  distinction  without  any  principle 

APPELLATE  DIVISION. 
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to  sustain  it,  and  does  not  furnish  the  true  ground  for  limiting  the 
liability  of  the  negligent  person  to  his  next  neighbor. 

This  proposition  is  without  authority  in  its  support,  but  is  suggested 
as  one  which  must  come  to  be  held  in  time.  Is  it  not  absurd  to  say  that 
if  the  wind  carries  the  Are  over  interrening  land,  the  negligent  person  is 
not  liable  to  the  second  owner,  but  if  the  earth  carries  it  he  is?  So  with 
the  distinction  between  a  fire  running  over  ten  acres  owned  by  one  man, 
and  the  same  ten  owned  by  ten  men.  See  ruling  827,  also  note  to  Hoffman 
V.  King,  160  N.  Y.  618,  in  Part  n. 

2234.  The  fact  that  a  fire  reaches  plaintiff's  property  over  interven- 
ing land  does  not  make  the  original  cause  of  the  fire  a  remote  cause. 
{O'Neill  V.  N.  Y.,  0.  &  W.  B.  B.  Co,,  115  N.  Y.  579.) 

2235.  Where  a  negligently-caused  fire  spreads  from  one  man's 
premises  to  another's,  and  then  to  another's,  and  so  on,  the  negligence 
resulting  in  the  first  fire  is  not  the  proximate  cause  of  the  burning  of 
the  last  house.     (Bead  v.  Nichols,  118  N.  Y.  224.) 

2236.  Where  the  burning  of  one  building,  by  its  catching  fire  from 
another  on  the  same  premises,  is  the  natural  and  direct  result  of  an 
act  which  caused  the  burning  of  the  first  building,  a  recovery  may 
be  had  for  the  second  building,  as  well  as  the  first.  (Frace  v.  N.  T., 
Lake  E.  &  W.  R.  R.  Co.,  143  N.  Y.  182.) 

And  see  chap.  II,  tit.  IV,  art  IV,  sub  nom.  Fires. 

Sewage. 
2237.  The  fact  that  sewage,  which  flowing  from  the  mouth  of  a  sewer 
reaches  plaintiff's  land,  must  flow  over  intervening  land,  does  not 
operate  to  relieve  the  municipality  from  liability  for  the  damages. 
{Huff mire  v.  City  of  Brooklyn,  162  N.  Y.  584.) 

Master  and  Servant.* 

2238.  Though  the  control  over  a  locomotive  may  be  lessened  be- 
cause a  throttle  valve  is  defective,  the  defect  is  not  the  proximate 
cause  of  an  injury  resulting  from  its  not  being  stopped  in  time, 
where  the  signal  to  stop  was  not  seen  by  the  engineer  in  lime,  and 
when  seen  was  promptly  obeyed.  {Bajus  v.  Syr.,  Bing.  &  N.  Y.  R.  R. 
Co.,  103  N.  Y.  312.) 

2239.  Where  a  servant  is  placed  in  peril  through  the  negligence 
of  a  coservant,  from  which  however  he  could  extricate  himself  if  the 
master's  appliance  is  in  proper  order,  and  because  it  is  not  he  is 
injured,  the  defective  appliance  is  the  proximate  cause  of  the  injury 
rather  than  the  ooservanf  s  negligence.  {Lilly  v.  N.  Y.  C.  £  H.  R.  R. 
R.  Co..  107  N.  Y.  566.) 

2240.  If  a  collision  between  two  railroad  trains  would  not  have 
happened  had  the  engineer  of  one  of  them  not  been  running  at  a 

appellate  division. 
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forbidden  rate  of  speed,  his  doing  so  contributed  to  it,  so  far  as  injury 
to  himself  is  concerned,  even  though  the  direct  cause  of  the  collision 
was  a  mistake  of  a  telegraph  operator.  {Sutherland  v.  Troy  &  Bost 
R.  R.  Co.,  125  N.  Y.  737.) 

Carrier  and  Passenger.* 

2241.  An  explosion  of  a  boiler  on  a  steamboat  is  the  proximate  cause 
of  the  death  of  a  passenger,  who  is  drowned,  either  by  falling  over- 
board while  with  due  care  seeking  a  place  of  safety,  or  by  rushing 
overboard,  unable  to  bear  the  pains  of  wounds  and  in  the  belief  that 
they  are  fatal.     (Erickson  v.  Smith,  2  Abb.  C.  A.  D.  64.) 

2242.  The  negligence  of  a  switchman,  whereby  a  train  is  derailed, 
through  which  injury  ensues  to  a  passenger,  is  the  proximate  cause  of 
the  injury.     (Smith  v.  N.  Y,  &  Harlem  R.  R.  Co.,  19  N.  Y.  127.) 

2243.  Injury  to  a  passenger  on  a  crowded  ferryboat  from  a  horse 
falling,  in  an  endeavor  to  step  up  from  the  boat  to  the  bridge,  is  not 
a  remote  result  of  the  omission  to  lower  the  bridge  to  the  level  of  the 
boat.     (Hazman  v.  Hob.  Land  &  Imp.  Co.,  50  N.  Y.  63.) 

2244.  High  speed  at  which  a  street  car  is  driven  is  not  the  proxi- 
mate cause  of  an  injury  to  a  passenger,  resulting  from  the  unexpected 
act  of  a  driver  of  a  vehicle  on  the  other  track  in  suddenly  turning  out 
of  it  when  abreast  of  the  car.  {Alexander  v.  Rochester  C.  &  B.  R.  R. 
Co.,  128  N.  Y.  13;  second  appeal  144  K  Y.  636.) 

Carrier  and  Shipper.® 

2245.  A  sudden  gust  of  wind  diverting  the  course  of  a  distant  fire 
so  as  to  drive  the  flames  in  the  direction  of  and  upon  goods  in  transit 
is  not  to  be  considered  as  an  act  of  God  which  excuses  the  carrier  for 
their  loss.     {Miller  v.  Steam  Navig.  Co.,  10  N.  Y.  431.) 

2246.  Where  lumber  has  been  safely  transported  on  a  flat  car,  par- 
tially unloaded,  and  left  in  an  insecure  condition  over  night,  the 
fact  that  a  flat  car  was  used  rather  than  a  regular  lumber  car  is  not 
the  proximate  cause  of  an  accident  resulting  from  the  lumber  being 
blown  on  the  main  track.  {N.  Y.,  Lake  Erie  <Sc  W.  R.  R.  Co.  v.  At- 
lantic Ref.  Co.,  129  N.  Y.  697.) 

Travelers  on  Highways.'^ 

2247.  The  negligence  of  a  parent  of  a  child  in  allowing  it  to  escape 
from  his  custody  is  not  a  proximate  cause  of  an  injury  to  the  child 
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during  such  escape,  where  it  has  gotten  into  the  custody  of  another 
person.  (Bahrenburgh  v.  Brooklyn  City,  H.  P.  &  P.  P.  B,  B.  Co.,  56 
N.  Y.  652.) 

2248.  The  fact  that  a  driver  of  a  runaway  horse,  in  trying  to  stop 
him,  causes  him  to  deflect  from  his  course,  whereby  he  runs  over  a 
passer-by,  whom  he  would  not  have  run  over  unless  so  deflected,  does 
not  operate  to  make  the  cause  of  the  runaway  a  remote  cause  in  pro- 
ducing that  particular  injury.  (Lowery  v.  ManJiattan  BaUway  Co,, 
99  N.  Y.  158.) 

2249.  The  omission  of  an  engineer  to  sound  the  statutory  signals 
on  his  engine,  when  near  a  crossing,  is  not  the  cause  of  an  injury  to 
an  escaped  infant,  where  the  situation  is  such  that  the  signals,  if 
soimded,  would  not  have  directed  the  attention  of  its  custodian  to  its 
danger.     (Chrystal  v.  Troy  &  Boston  B.  B.  Co.,  124  N.  Y.  519.) 

2250.  Absence  of  a  headlight  on  a  locomotive  is  not  the  proximate 
cause  of  an  accident  to  a  passer-by  at  a  crossing,  if  the  train  is  visible 
without  it.     (Daniels  v.  Staten  Island  B.  T.  B.  B.  Co.,  125  K  Y.  407.) 

2251.  The  negligence  of  the  State  in  leaving  an  opening  in  its 
bridge  unguarded,  so  that  a  child  may  fall  through,  is  the  proximate 
cause  of  the  death  of  its  parent,  who  is  drowned  upon  plunging  in  to 
save  it.     (Oibney  v.  The  State,  137  N.  Y.  1.) 

2252.  Escaping  steam  from  a  locomotive,  standing  in  part  on  the 
highway,  is  not  the  proximate  cause  of  an  injury  by  a  horse  frightened 
thereby  to  a  person  who,  on  crossing  the  tracks,  inclines  his  way  so 
as  to  cross  the  highway  and  thus  gets  in  the  way  of  the  running  horse. 
(Scaggs  v.  Pres.  Del  &  Bui.  C.  Co.,  145  N.  Y.  201.) 

2253.  The  negligence  of  a  person  in  attempting  to  drive  across  a 
track  in  front  of  a  rapidly-approaching  car  is  the  proximate  cause  of 
an  injury  resulting  from  a  collision,  even  though  the  injury  did  not 
occur  at  the  moment  of  collision,  but  only  after  the  car  had  pushed 
the  wagon  along  the  track  for  some  distance,  through  the  neglect  of 
its  motorman  to  stop  it  as  soon  as  he  might  have  done.  (Bider  v. 
Syracuse  Bap.  T.  B,  B.  Co.,  171  N.  Y.  139.  See  Green  v.  Met.  St. 
By.  Co.,  infra,  under  Intermediate.) 

Owners  or  Lessees. 

2254.  Negligence  of  a  houseowner  causing  a  leak  in  his  gas  pipe 
is  not  the  proximate  cause  of  an  explosion  caused  by  lighting  a  match 
during  an  investigation  as  to  the  whereabouts  of  the  leak.  (Lannen 
V.  Albany  Oas  Light  Co.,  44  N.  Y.  459.) 

2255.  The  failure  of  the  owner  of  a  building  to  comply  with  the 
Building  Law  of  New  York  city  and  provide  proper  railing  for  guard- 
ing the  shaft  when  the  elevator  is  not  in  use  is  not  the  proximate 
cause  of  an  injury  due  to  a  fall  down  the  shaft  while  it  is  being  used. 
{Malloy  V.  N.  Y.  Beal  Estate  Assn.,  156  N.  Y.  205.) 

2256.  The  mere  use  by  an  advertiser  of  a  signboard,  which  use 
does  not  weaken  its  fastenings,  is  not  the  proximate  cause  of  an  in- 
jury resulting  from  a  fall  of  the  signboard,  which  is  due  to  insuffi- 
cient fastening.     (Beynolds  v.  Van  Beuren,  155  N.  Y.  120.) 
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Under  Civil  Damage  Act. 

2257.  Under  the  Civil  Damage  Act  it  is  immaterial  that  the  act 
of  the  intoxicated  person  which  causes  the  injury  to  the  plaintifE  was 
not  an  expectable  consequence  of  the  intoxication.  {Neu  v.  Mc- 
Kechnie,  95  N.  Y.  632.) 

2258.  Where  intoxication  of  a  person  results  in  an  injury  specified 
in  the  Civil  Damage  Act,  the  sale  of  any  liquor  which  contributes  in 
the  slightest  degree  to  such  intoxication  is,  under  that  act,  the  proxi- 
mate cause  of  the  injury.     (Hall  v.  Oermain,  131  N".  Y.  536.) 

2259.  The  sale  of  liquor  to  one  person  is  not  the  proximate  cause 
of  intoxication  of  another  person  to  whom  the  former  gives  it. 
(Dudley  v.  Parker,  132  N.  Y.  386.) 

Miscellaneous.® 

2260.  The  negligence  of  a  county  clerk  in  failing  to  return  a  lien 
by  judgment  on  a  search  is  not  the  proximate  cause  of  damages  arising 
from  a  sale  of  the  properi;y  under  the  lien  sufiEered  to  take  place 
through  ignorance  of  its  existence.  (Kimball  v.  Connolly,  2  Abb.  C. 
A.  D.  504.) 

2261.  The  negligent  act  of  a  vendor  of  a  poisonous  drug  in  mis- 
naming it  on  its  label  is  the  proximate  cause  of  injury  to  a  person  who 
buys  it  from  an  intermediate  vendor.  (Thomas  v.  Winchester,  6  N. 
Y.  397.) 

2262.  Keeping  a  bawdy-house  is  not  the  proximate  cause  of  its 
destruction  by  the  "  virinious  citizens.^'  (Ely  v.  Board  of  Supervisors, 
36  N.  Y.  297.) 

2263.  When  work  is  being  done  by  a  contractor  under  contract, 
the  other  pari;y  agreeing  to  furnish  the  necessary  appliances,  a  de- 
ficiency in  the  number  of  appliances  is  not  the  proximate  cause  of 
an  accident  which  is  due  to  a  negligent  use  of  the  appliances  occa- 
sioned by  such  deficiency.  (Hofnagel  v.  N.  Y.  C.  &  H.  R.  R.  fi. 
Co.,  55  N.  Y.  608.) 

2264.  The  negligence  of  a  telegraph  company  in  delivering  a  tele- 
graphic request  for  a  loan  of  $500  as  a  request  for  $5,000  is  not  the 
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proximate  cause  of  a  loss  of  the  money  by  the  receiver  of  the  mes- 
sage, whose  compliance  with  the  request  as  received  results  in  so 
great  a  strain  on  the  borrower's  honesty  that  he  absconds.  {Lowery  v. 
^Yest  Union  Teh  Co,,  60  N.  Y.  198.) 

2265.  The  negligence  of  a  telegraph  company  in  erroneously  trans- 
mitting a  message,  which,  as  delivered  to  it,  is  an  unintelligible  jar- 
gon, is  not  the  proximate  cause  of  a  loss  occasioned  by  the  receiver  of 
the  message  acting  upon  his  own  interpretation  as  to  what  it  means. 
{Hart  V.  Direct  U,  S.  Cable  Co.,  86  N.  Y.  633.) 

2266.  The  proximate  cause  of  an  injury  to  one  of  several  persons 
engaged  in  moving  a  safe  from  an  elevator,  resulting  from  an  upset 
of  the  safe  due  to  the  car  rising  as  the  safe  goes  off,  is  the  omission 
of  the  safe  movers  themselves  to  place  sufficient  supports  under  the 
car  across  the  shaft,  so  that  it  can  be  held  up  without  the  aid  of  the 
motive  power.    {Murphy  v.  Hayes,  145  N.  Y.  370.) 

Soveral  causes.^ 

2267.  When  two  causes  combine  to  produce  an  injury,  both  proxi- 
mate, the  one  culpable,  the  other  not,  the  defendant  is  not  liable  unless 
it  appears  that  the  injury  would  not  have  been  sustained  but  for  the 
culpable  cause.    {Ring  v.  City  of  Cohoes,  77  N.  Y.  83.) 

2268.  Rule  in  Ring  case,  as  to  two  causes  applied.  {Phillips  v. 
N.  r.  (7.  £  H.  R.  R.  R.  Co,,  127  N.  Y.  657.) 

2269.  Damage  occurring  through  the  sudden  unmanageablenesB 
of  one's  horse,  caused  by  the  unheralded  approach  of  a  train  shooting 
out  of  a  cut  near  a  crossing  is  to  be  deemed  due  to  the  neglect  to  give 
the  signals  rather  than  to  the  conduct  of  the  animal.  {Cosgrove  v. 
N.  F.  Cent.  &  H.  R.  R.  R.  Co.,  87  N.  Y.  88.) 

2270.  Where  an  injury  results  from  one  of  two  causes,  one  of 
which  inculpates  and  the  other  exculpates  the  defendant,  it  is  for  the 
jury  to  say  which  is  the  producing  cause.  {Durkin  v.  Sharp,  as  Re- 
ceiver,  88  N.  Y.  225.) 

2271.  Where  an  accident  may  have  hannened  from  one  of  two 
causes,  as  to  only  one  of  which  negligence  can  be  predicated,  and 
there  is  no  proof  as  to  which  was  the  cause,  the  plaintiff  shotdd  be 
nonsuited.    {Searles  v.  Manhattan  Railway  Co.,  101  N.  Y.  661.) 

2272.  Where  an  injury  may  have  come  from  one  of  two  causes, 
one  of  which  is  inculpatory  and  the  other  is  exculpatory  of  defendant, 
it  is  for  the  jury  to  say  which  was  the  cause.  {Seeley  v.  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.,  102  N.  Y.  719.) 
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2273.  When,  upon  the  evidence,  an  injury  may  have  occurred 
from  one  of  several  causes,  only  one  of  which  inculpates  the  defend- 
ant, a  plaintiff  should  he  nonsuited,  if  he  does  not  give  evidence  to 
negative  each  of  the  others  as  the  producing  cause.  {Dobbins  v. 
Brown,  119  N.  Y.  188.) 

2274.  Rule  in  Searles  v.  Manhattan  R.  R.  Co.,  101  N.  Y.  661,  ap- 
plied.   {Grant  v.  Penn.  £  N.  Y.  Canal  &  R,  R.  Co.,  133  N.  Y.  657.) 

2275.  Where  a  plaintiff  seeks  to  recover  upon  two  grounds,  one  of 
negligence  for  breach  of  a  general  duty,  the  other  for  breach  of  a 
special  contract,  and  it  is  left  to  a  jury  to  find  a  verdict  on  either 
ground,  and  it  does  not  appear  from  the  record  on  which  ground  a 
verdict  for  the  plaintiff  was  based,  the  judgment  must  be  reversed, 
unless  both  grounds  can  be  sustained.  {McCaidin  v.  ParJce,  142  N. 
Y.  964:.) 

Intermediate.^^ 

2276.  Where  an  injury  would  have  been  the  result  of  negligence, 
without  the  aid  of  an  intermediate  concurring  cause,  the  existence 
of  such  an  intermediate  cause  does  not  operate  to  make  the  first 
cause  a  remote  one.    {Pollett  v.  Long,  56  N.  Y.  200.) 

2277.  Negligence  which  contributes  to  a  dangerous  position  is  not 
the  proximate  cause  of  an  injury  resulting  from  the  neglect  of  an- 
other to  take  reasonable  steps  within  his  power  to  save  the  other  from 
the  consequences  of  such  position.  {Green  v.  Met.  8t.  Ry.  Co.,  171 
N.  Y.  201.  See  Rider  v.  Syracuse  R.  T.  Co.,  supra,  under  Travelers 
on  Highways.) 

Nonsuit.^^ 

2278.  Where  a  plaintiff's  evidence  does  not  show  affirmatively  a 
want  of  care  on  the  part  of  an  injured  person,  and  is  quite  consistent 
with  due  care,  it  is  error  to  nonsuit.  {Galvin  v.  The  Mayor,  112  N. 
Y.  223.) 

See  chap.  IX,  Practice,  sub  nom.  Nonsuit. 

CROSS-RBFERENCESS. 

See  chap.  IV,  Questions  of  Fact;  chap.  VII,  Evidence,  sub  nom. 
Burden  of  Proof,  Presumptions,  Inferences,  Conflict  of  Evidence, 
Miscellaneous  Rulings;  chap.  IX,  Practice,  sub  nom.  Nonsuit;  also 
chap.  X,  sub  nom.  Statutory  Duties. 


APPELLATE  DrVISION. 


10  Prussak  v.  Hutton 30  66 

Turner  v.  Nassau  El.  R.  R.  41  213 

Preiser   v.   Wielandt 48  669 

Craig  v.  Laflin  &  Rand  Co.  55  49 

Fawdrey  v.  B'klyn  Hts.  Co.  64  418 

Hoey  V.  Met.  St.  Ry,  Co 70  60 


Koch  V.  Fox 71  228 

11  Magilton  v.  N.  Y.  C.  R.  R.  11  373 

Grifhahn  v.  Kreizer 62  413 

aflfd.  171  N.  1.  Mem. 

Grace  v.  Fassett 67  443 


Digitized  by 


Google 


304  A  Code  of  Neoligenoe.  [Part  I. 

CHAPTER  IX. 
PARTIES  —  PLEADING  —  PRACTICB. 

§  226.  Where  several  parties  are  guilty  of  a  joint  act  of  negligence, 
or  of  several  acts  of  negligence,  by  which  an  injury  results  to  another 
person,  all,  or  any  number  of  them,  may  be  sued  in  one  action. 

§  226.  The  neglect  of  an  agent  to  perform  properly  a  contract  with 
his  principal,  whereby  his  principal  is  rendered  liable  to  a  third  per- 
son, does  not,  for  want  of  privity,  give  the  latter  any  cause  of  action 
directly  against  the  agent. 

§  227.  A  simple  averment  in  a  complaint  that  the  plaintiff  sus- 
tained an  injury  through  the  negligence  of  the  defendant  presents  a 
complete  cause  of  action,  but  the  circumstances  should  be  more  fully 
stated. 

§  228.  Any  damages,  which  do  not  necessarily  flow  from  the  injury 
mentioned  in  the  complaint,  must  be  specially  pleaded. 

§  229.  Whenever  the  presentation  of  a  claim  for  damages  against 
a  municipality  is  required  by  statute  to  be  made  to  an  officer  thereof 
before  suit,  the  fact  that  it  was  bo  presented  and  that  all  the  formal- 
ities prescribed  were  complied  vidth  must  be  specially  pleaded  in  the 
complaint. 

§  230.  In  demanding  damages  in  a  complaint,  no  regard  need  be 
paid  to  the  amoimt,  which  may  have  been  named  as  the  damages  in 
the  statement  of  a  claim  presented  to  an  officer  of  a  municipality. 

Where  damages  are  unliquidated  there  can  be  no  good  reason  under  our 
code  practice  why  any  specific  sum  should  be  named  at  all  in  a  complaint. 
A  demand  of  judgment  for  such  sum  as  to  the  court  and  jury  teems 
proper,  meets  all  the  requirements  of  section  481  of  the  Code  of  Civil 
Procedure.  It  is  *'  a  demand  of  the  judgment  to  which  plaintiff  supposes 
himself  entitled."  He  cannot  very  well  suppose  himself  to  be  entitled 
to  any  more  than  the  jury  imder  the  approval  of  the  court  will  give  him. 
Why  not  say  so?  As  it  is  impolitic  to  make  demands  of  small  sums,  so 
it  is  unnecessary  to  name  fabulous  amoimts. 

§291.  In  actions  to  recover  damages  for  causative  negligence,  it 
is  not  necessary  for  a  defendant  in  his  answer  to  allege  that  the  injury 
mentioned  in  the  complaint  was  due  to  the  negligence  of  the  plaintiff. 

§  232.  In  actions  other  than  those  referred  to  in  the  last  section^ 
contributory  negligence  of  the  plaintiff,  in  order  to  be  relied  on,  must 
be  specially  averred. 
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§  233.  Where  a  permit  or  an  ordinance,  or  other  special  matter,  is 
relied  upon  by  either  party  it  must  be  specially  pleaded. 

There  is  some  question  whether  in  a  local  municipal  court,  an  ordinance 
of  the  municipality  in  which  it  is  situated  needs  to  be  pleaded. 

§  234.  Although  under  a  complaint  which  specifically  describes  the 
negligence  complained  of,  the  plaintiff  is  limited  to  proof  of  that  which 
is  so  set  out,  an  amendment  allowing  proof  of  any  other  act  of  negli- 
gence does  not  change  the  cause  of  action,  so  long  as  it  has  to  do  with 
the  same  injury. 

One  is  at  a  loss  to  undertsand  why  complaints  in  negligence  suits  are 
so  often  drawn  as  if  the  pleader  were  living  fifty  years  ago  and  drafting 
a  bill  in  chancery.  Anticipation  and  avoidance  are  seldom  necessary  in 
actions  at  law.  The  less  surface  a  sail  presents  in  a  squall,  the  less 
likely  is  a  boat  to  be  capsized.  The  simpler  a  complaint  is,  the  less  the 
plaintiff  has  to  prove,  and  the  more  he  can  prove,  if  it  is  comprehensive 
enough.  Indefiniteness  must  of  course  be  avoided,  but  that  cannot  be 
taken  advantage  of  by  the  defendant  at  the  trial.  In  these  days  of  stenog- 
raphy and  typewriting  the  length  of  our  pleadings,  and  other  law  papers, 
is  simply  appalling.  It  is  open  to  serious  question  whether  these  inven- 
tions are  not  labor- increasing  devices.  It  may  save  time  in  the  beginning 
for  a  hurried  lawyer  to  rattle  off  a  rambling  tale  to  a  stenographer,  indorse 
it  as  a  complaint,  have  it  served  without  much  further  thought,  and 
trust  to  luck  and  the  right  of  amendment  to  get  through  at  the  trial.  But 
when  the  time  of  others  in  reading  it,  before  trial,  at  the  trial,  on  appeal, 
and  in  discussing  its  meaning,  is  considered,  it  is  easily  seen  that  a  care- 
ful, studious,  drafting  of  a  pleading  by  the  pleader  himself,  so  as  to  aver 
what  is  necessary  and  to  omit  what  is  superfluous,  saves  time  in  the  end. 
Unless  we  take  care  the  art  of  pleading  —  and  it  is  an  art  still,  the  codo- 
philes  notwithstanding  —  will  become  a  lost  art.  It  were  well  if  some 
of  our  profession  should  turn  their  attention  to  this  branch  of  practice, 
and  make  it  a  specialty.  The  idea  so  prevalent  in  this  state  fifty  years 
ago,  when  the  mistake  about  codes  was  first  made,  that  all  the  law  could 
be  put  into  one  book,  that  anybody  could  read  it  as  he  ran,  that  lawyers 
were  unnecessary  evils,  that  it  was  nothing  to  toss  off  a  pleading,  has 
cost  the  people  of  this  State  untold  sums  of  money.  One  of  the  reasons 
why  our  judicial  force,  larger  than  that  of  England,  is  unable  to  keep 
up  with  the  litigation  of  a  State  which  has  less  than  one-fourth  of  Eng- 
land's population,  is  because  our  system  of  practice  under  a  miserable 
code,  instead  of  being  simple,  is  most  complex  and  confusing. 

§  236.  A  cause  of  action  to  recover  damages  for  an  injury  arising 
from,  may  be  joined  with  one  in  equity  to  enjoin  the  continuance  of, 
a  nuisance. 

§  236.  The  court  may,  upon  granting  an  order  for  the  examination 
of  a  plaintiff  in  an  action  to  recover  damages  for  personal  injuries, 
20 
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direct  that  the  plaintiff  submit  to  a  physical  examination  by  one  or 
more  surgeons. 


Collected  from  the  FoUmoing  Btatutes  and  Decisions,  Grouped  Under  these 

Headings: 


Statutes,  2279. 
Parties,  2282. 
Pleadings. 

Complaint,  2294. 

Answer,  2308. 

Amendment,  2316. 
Practice. 

Presentment  of  claims,  2320. 

Joinder  of  causes,  2327. 

Before  trial,  2328. 

At  trial. 

(1)  Objections,  2336. 

(2)  Amendment,  2337. 

(3)  Variance,  2338. 

(4)  Discretionary  rulingB,  2340* 

(5)  Nonsuit,  2342. 


Practice  —  Continued. 

(6)  Direction  of  verdict,  2357. 

(7)  Charge,  2361. 

(8)  Exceptions,  2388. 

(9)  Verdict,  2390. 
(10)  Conduct,  2390a. 

After  trials  2391. 
After  judgment,  2397. 
On  appeal. 

(1)  Preferences,  2400. 

(2)  Allowing  appeals,  2402. 

(3)  Order  of  App.  Div.,  2403. 

(4)  Judgment  absolute,  2406. 
(6)  Miscellaneous,  2411. 

Various  motions,  2422a. 


Statutes. 

2279.  Physical  examinations  of  plaintiffs  claiming  damages  for 
bodily  injuries  are  allowed  by  statute.  {Laws  of  1893,  chap.  721> 
amending  section  873  of  the  Code  of  Civil  Procedure.) 

That  act  affords  an  amusing  illustration  of  the  absurdity  as  well  as 
danger  and  expense  of  statutory  codification  of  common  law  and  practice. 
Will  it  be  believed  that  under  this  act  the  court  is  vested  with  the  power 
to  order  a  physical  examination  of  a  plaintiff  in  a  libel  suit  a  crim.  con. 
case,  or  one  for  malicious  prosecution?  When  the  draftsman  used,  and 
the  Legislature  adopted,  the  words  "personal  injury,"  it  was  no  doubt 
meant  to  refer  only  to  bodily  injuries.  It  was  probably  forgotten  that 
some  sapient  codifier  had  years  before  put  upon  the  statute  book  a  legis- 
lative definition  of  the  words.  The  phrase  "  personal  injury,"  is  no  longer 
a  synonym  in  law  for  bodily  injury,  but  "  induaes  libel,  slander,  criminal 
conversation,  seduction,  and  malicious  prosecution;  also  an  assault,  bat- 
tery, false  imprisonment,  or  other  actionable  injury  to  the  person  of  the 
plaintiff  or  of  another."  (Code  Civ.  Proc.,  §  3343,  subd.  9).  The  Legisla- 
ture of  our  State  by  express  enactment  vests  in  a  court  the  power,  in  a 
suit  for  crim.  con.  to  compel  a  physical  examination  of  the  husband !  I 

Are  the  codophiles  blind,  that  they  will  not  see  that  the  power  to  change 
the  fundamental  law  by  craftily-worded,  ignorantly,  or  carelessly  drawn 
amendments  to  "section  so  and  so  of  a  code,"  is  an  invincible  argu- 
ment against  statutory  codification?  The  law  as  to  jury  trials  in  equity 
cases  was  surreptitiously  changed  a  few  years  ago  by  a  deftly-worded 
amendment  of  a  section  of  the  code,  which  slipped  through  the  Legifilatore 
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unnoticed.  If  the  purpose  of  the  act  had  been  expressed  in  its  title  the 
attempt  would  have  been  detected,  exposed,  and  frustrated.  There  are 
many  similar  instances. 

2280.  The  Highway  Law,  the  general  act  for  the  incorporation  of 
villages,  and  amendments  thereto,  the  special  acts  for  the  incorpora- 
tion of  cities,  and  the  amendments  thereto,  contain  provisions  requir- 
ing claims  against  towns,  cities,  and  village,  for  damages  from  negli- 
gence, to  be  presented  to  some  oflBcial  or  board  of  the  corporation. 
They  are  too  numerous  and  too  dissimilar  to  admit  of  recital  here. 
(See  next  reference.) 

2281.  For  an  unnecessary  statute  barring  actions  against  cities  hav- 
ing more  than  50,000  inhabitants,  imless  notice  of  intention  to  sue  is 
filed  with  its  law  officer,  see  chap.  X,  Misc.  Subj.,  sub  nom.  Present- 
ment of  Claims.  (Laws  of  1886,  chap.  572,  and  since  incorporated  in 
many  charters.) 

Fartiefl.^ 

2282.  Where  several  connecting  carriers  join  in  making  a  through 
route,  and  divide  the  fares  received  for  passage  over  the  whole  route, 
all  are  answerable  for  the  negligence  of  the  servants  of  any  one. 
(Champion  v.  Bostwick,  18  Wend.  175.) 

2283.  A  builder  of  a  private  building  is  only  answerable  to  his 
employer  for  its  negligent  construction.  (Mayor  v.  Cunliffe,  2  N. 
T.  165.) 

2284.  The  remedy  of  the  holder  of  commercial  paper,  to  recover 
damages  resulting  from  negligence  in  its  presentment  or  protest  on 
the  part  of  a  bank  to  whom  it  was  sent  for  collection  by  the  bank 
whom  he  had  employed,  is  only  against  the  latter  and  not  against  the 
latter^s  agent.     (Mont  Co,  Bank  v.  Albany  City  Bank,  7  N".- Y.  459.) 

2285.  When  two  companies  combine  to  run  through  trains  over 
their  roads,  selling  tickets  for  continuous  passage,  proof  of  delivery 
of  baggage  to  the  first  company  is  sufficient  to  sustain  an  action  for 
its  loss  against  the  other.  (Hart  v.  Bens.  &  8ar.  B,  B.  Co.,  8  N.  Y. 
37.) 

2286.  A  person  injured  through  the  concurrent  negligence  of  two 
persons  may  sue  both  in  one  action.  (Colegrove  v.  N:  Y.  &  N.  H. 
B.  B.  Co.,  20  N.  Y.  492.) 

2287.  Master  and  servant  may  be  joined  in  an  action  to  recover 
damages  resulting  from  the  servants  negligence.  (Phelps  v.  Wait, 
30  N.  Y.  78.) 


APPELLATE  DI^SION. 


1  Heflfren  v.  Hunt 8  685 

Jones  V.  De  Coursey 12  164 

Mut.  Brew.  Co.  v.  N,  Y.  etc.     16  149 

Donovan' V.  City  of  Oswego,    42  639 

Winters  v.  King,  Rec.,  etc.    51  80 


Brogan  v.  Hanan  55  92 

Reilly  v.  Erie  R.  R.  Co 63  415 

Cameron  v.  United,  etc.,  Co.  67  557 

De  Maio  v.  Stand.  Oil  Co. .  68  167 

Tilley  v.  Coykendall 69  92 

Walsh  V.  McGarry 71  501 
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2288.  Where  two  companies  are  jointly  interested  in  running  a 
train,  both  are  liable  for  the  damages  occasioned  by  its  negligent  man- 
agement.    {Wylde  V.  NoHhem  R.  B.  Co.,  53  N.  Y.  156.) 

2289.  A  person  injured  by  the  negligence  of  several  persons  may 
sue  all,  or  one,  or  any  number  of  them.  (Roberts  v.  Johnson,  58  X. 
Y.  613.) 

2290.  It  is  not  necessary  to  join  all  the  lessees  of  a  railroad  in  a 
suit  for  damages  for  negligence,  even  though  they  have  leased  it  as 
receivers  of  a  connecting  road.     {Kain  v.  Smith,  80  N.  Y.  458.) 

2291.  Where  two  persons  engage  in  a  joint  undertaking,  each  is 
responsible  for  the  other's  negligence  in  carrying  it  on.  {Stroher  v. 
Elting,  97  N.  Y.  102.) 

2292.  The  failure  of  the  several  owners  of  adjoining  premises  to 
remove  or  support  their  respective  portions  of  a  continuous  front 
wall,  left  standing  after  a  fire  and  evidently  unsafe,  renders  them  all 
responsible  for  the  damages  resulting  from  its  fall,  without  inquiry 
as  to  whose  wall  it  was  which  directly  produced  the  damage.  (Sim- 
mons V.  Everson,  124  N.  Y.  319;  see  Chipman  v.  Palmer,  77  id.  51; 
chap.  VI,  Damages.) 

2293.  The  fact  that  a  town^s  commissioners  of  highways  were  elected 
at  an  election  in  which  votes  were  given  for  them  by  voters  in  a  part 
of  the  town  afterward  incorporated  as  a  city  affords  no  reason  why 
the  city  should  be  joined  as  party  defendant  in  an  action  against  the 
town  to  recover  damages  resulting  from  the  commissioners'  negligence. 
{Embler  v.  Town  of  Walkill,  132  N.  Y.  222.) 


Pleadings. 


Complaint.* 


2294.  An  allegation  of  duty  in  a  complaint  is  of  no  avail  unless 
from  the  rest  of  the  complaint  the  facts  necessary  to  raise  the  duty 
can  be  collected.     (City  of  Buffalo  v.  Holloway,  7  N".  Y.  493.) 


APPELLATE  DIVISION. 


In  General, 

2  Foley  V.  The  Mayor 1  586 

Hatterman  v.  Siemann  ....  1  486 

Scharf  v.  Warren  S.  P.  Co. .  5  439 

Woodbridge  v.  Marks 5  604 

Lynch  v.  Second  Ave.  R.  Co.  7  164 

Kratzer  v.  Saratoga  Sp 8  613 

affd.  158  N.  Y.  736. 

Caven  v.  City  of  Troy 15  163 

White  V.  Mayor,  etc.,  N.  Y.  15  440 

Geraty  v.  Nat.  Ice  Co 16  174 

affd.  160  N.  Y.  668. 

Hergert  v.  Union  Ry.  Co...  26  218 

Schnell  v.  Met.  St.  Ry.  Co.  44  619 

Fisher  v.  BTclyn  Jock.  Club.  50  446 

Leeds  v.  N.  Y.  Tel.  Co 64  484 

Nies  V.  B'klyn  Hts.  R.  Co..  68  269 

Tilley  v.  Coykendall 69  92 

Pim  V.  Reid 72  162 


Golob  V.  Pasinsky 

Jewell  V.  City  of  Ithaca . . . 

Special  Damages. 
Garbaczeroster  v.  3d  Av.  R. 

Cibulski  V.  Hutton   

Evins  V.  Met.  St.  Ry.  Co. . . 
Tracey  v.  Met.  St.  Ry.  Co. . 
affd.  168  N.  Y.  663. 
McCready  v.  S.  I.  El.  R.  Co. 
Geohegan  v.  Third  Av.  R.  R. 
Witrak  v.  Nassau  El.  R,  R. 
Ackman  v.  Third  Ave.  R.  R. 
Downer  v.  Met.  St.  Ry.  Co. . 
Radjaviller  v.  3d  Av.  R.  R. 
Jones  V.  Niag.  Jc.  Ry.  Co. . . 
Mullady  v.  B'klyn  Hts.  R.  R. 
Wolf  V.  Third  Ave.  R.  R.  Co. 
Dixson  V.  B'klyn  Hts.  R.  R. 

Reed  v.  Met.  St.  Ry.  Co 

Crow  V.  Met.  St,  Ry.  Co.. . . 
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2295.  Under  a  complaint  containing  a  general  averment  of  defend- 
ant's negligence,  evidence  of  negligence  of  any  kind  which  will  war- 
rant a  recovery  is  admissible.  (Oldfield  v.  N.  Y,  &  Harlem  R.  R. 
Co.,  14  N.  Y.  310.) 

2296.  General  averment  in  a  complaint  that  an  injury  was  sus- 
tained through  defendant's  negligence  is  sufficient.  (Edgerton  v.  N. 
Y.  &  Harlem  R,  R.  Co.,  39  K  Y.  227.) 

2297.  An  allegation  that  plaintiff  was  free  from  contributory  negli- 
gence is  not  necessary.  {Hack ford  v.  N.  Y.  Cent  R.  R.  Co.,  53  N".  Y. 
654.) 

2298.  It  is  immaterial  that  a  complaint  in  an  action  against  a 
municipality  for  negligence  claims  a  less  sum  than  that  stated  in  the 
claim  presented  under  its  charter  to  its  comptroller.  (Minick  v. 
City  of  Troy,  83  N.  Y.  514.) 

2299.  As  to  election  between  declaring  on  contract  or  in  tort,  see 
chap.  X,  Misc.  Subj.,  sub  nam.  Contr.  or  Tort;  also  section  30  of  this 
Code. 

2300.  Where,  in  the  body  of  the  complaint,  there  are  allegations 
showing  an  intention  to  charge  a  defendant  as  an  individual,  the 
addition  of  his  official  title  after  his  name  does  not  have  the  effect 
to  make  the  suit  one  against  him  in  his  official  capacity,  if  the  word 
^^as^'  is  omitted  between  name  and  title.  (Bennett  v.  Whitney,  94 
K  Y.  302.) 

2301.  Under  a  complaint  alleging  bodily  injury  as  the  residt  of 
negligence,  evidence  of  the  permanency  of  the  injury  is  admissible. 
(Ehrgott  v.  The  Mayor,  96  N.  Y.  264.) 

2302.  An  averment  in  a  complaint  that  an  injury  was  caused  by 
defendant's  negligence  necessarily  implies  that  there  was  no  con- 
tributory negligence  by  plaintiff,  and  a  special  averment  that  there 
was  none  is  not  necessary.  (Lee  v.  Troy  Citizens'  Oas.  L.  Co.,  98 
K  Y.  115.) 

2303.  Proof  of  the  amoimt  that  the  injured  person  has  had  to  pay 
another  to  do  his  work  is  not  admissible  as  an  item  of  damage  unless 
specially  averred.  (Oumb  v.  Twenty-third  St  R.  R.  Co.,  114  N.  Y. 
411.) 

2304.  Loss  of  earnings  is  not  recoverable  as  special  damages  by  a 
married  woman,  injured  through  negligence,  where  there  is  no  allega- 
tion in  the  complaint  that  her  earnings  belong  to  her  rather  than  to 
her  husband.  (Uransky  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  118  N". 
Y.  304.) 

2305.  Complaint  demurrable  where  it  seeks  to  hold  several  directors 
liable  for  various  acts  of  negligence,  they  not  having  been  directors 
during  coterminous  periods  and  the  complaint  not  showing  any  neces- 
sity for  an  accounting.     (O'Brien  v.  Fitzgerald,  143  N".  Y.  377.) 

2306.  An  allegation  of  damages  to  one's  business  is  a  sufficient 
allegation  of  special  damage  to  warrant  evidence  as  to  earnings. 
(Frohisher  v.  Fifth  Ave.  Tr.  Co.,  151  K  Y.  431.) 

2807.  Secondary  results  of  injuries  must  be  specially  pleaded. 
(Kleiner  v.  Third  Ave.  R.  R.  Co.,  162  K  Y.  193.) 
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Answer.* 

2308.  A  denial  of  an  allegation  that  an  accident  happened  to  plain- 
tiff without  his  faidt  is  a  denial  of  the  accident  as  well  as  freedom 
from  fault.     {Wall  v.  Buffalo  Water  Worhs  Co.,  18  N.  Y.  119.) 

2309.  A  clause  in  an  express  receipt  that  the  carrier  will  not  be 
liable  for  any  loss  if  the  claim  is  not  presented  within  thirty  days 
from  the  accruing  of  the  cause  of  action  is  in  the  nature  of  a  limita- 
tion to  be  availed  of  by  answer  rather  than  a  condition  precedent  to 
be  avoided  in  the  complaint.     {Westcott  v.  Fargo,  61  N.  Y.  542.) 

2310.  As  to  sufficiency  of  denial.     {Clarlc  v.  Dillon,  97  N.  Y.  370.) 

2311.  Where  the  maintaining  of  that  which  without  a  permit  from 
the  proper  authorities  would  be  a  nuisance  is  sought  to  be  justified  by 
a  permit,  the  permit  must  be  pleaded,  and  also  that  its  terms  were 
complied  with  and  the  structure  properly  made  and  maintained. 
{Clifford  V.  Dam,  81  N.  Y.  52.) 

2312.  An  answer,  which  denies  the  allegations  of  a  complaint  except 
as  therein  admitted,  and  goes  on  to  allege  that  due  care  was  used  in 
doing  a  certain  thing  alleged  in  the  complaint  to  have  been  negligently 
done,  is  to  be  construed  as  admitting  the  fact  that  the  thing  was 
done,  and  as  denying  only  the  imputation  of  negligence.  {Whitney  v. 
Town  of  Ticonderoga,  127  N.  Y.  40.) 

2313.  It  is  not  necessary,  in  an  answer,  to  plead  affirmatively  that 
a  wrongdoer  was  a  contractor  and  not  a  servant  of  defendant. 
{Roemer  v.  Striker,  142  N.  Y.  134.) 

2314.  Whether  the  rule  that  the  burden  of  proof  is  on  a  defendant 
to  prove  assumptions  of  risk  by  the  plaintiff,  also  requires  a  defendant 
to  plead  it,  remains  to  be  seen.  (See  Dowd  v.  N.  Y.,  Ont.  &  W.  R. 
R.  Co.,  170  N.  Y.  459.) 

Amendments.* 

2316.  A  verdict  for  an  amount  greater  than  that  stated  in  the 
cause  of  action  as  the  amount  of  the  damages  can  be  sustained  under 
section  722  of  the  Code,  allowing  amendments  to  sustain  a  judgment. 
{Schultz  V.  Third  Ave.  R.  R.  Co.,  89  N.  Y.  242.) 

2316.  As  to  power  of  referee.     {Smith  v.  Rathlun,  75  N.  Y.  122.) 

2317.  Claim  of  damages  may  be  increased  beyond  amount  claimed 
when  presented  to  a  municipaUiy^s  official.  {Ehrgott  v.  The  Mayor, 
96  N.  Y.  264.) 
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2318.  An  amendment  of  a  complaint  in  an  action  to  recover  dam- 
ages for  negligence,  adding  additional  specifications  of  negligence  in 
producing  the  injury  complained  of,  does  not  change  the  cause  of 
action.    (Davis  v.  N,  Y„  Lake  Erie  &  W.  R,  B.  Co.,  110  N.  Y.  646.) 

2319.  As  to  amending  pleadings  at  trial,  infra,  sub  nom.  At  Trial. 
{Rima  v.  Rossie  Iron  Works,  120  N.  Y.  433.) 

Praotiod. 

Presentment  of  Claims. 

2320.  A  claim  for  damages  resulting  from  a  negligent  excavation 
in  a  street,  under  contract  with  a  department  of  a  city  government, 
is  not  within  an  act  requiring  claims  "growing  out  of  the  depart- 
ment "  to  be  presented  to  that  department.  {Brusso  v.  City  of  Buff,, 
90  N.  Y.  679.) 

The  soil  in  departments  does  not  seem  to  be  as  fertile  for  claims  as 
that  on  bridges.  See  note  to  the  statute  in  regard  to  claims  "  growing 
out  of  bridges/'  chap.  II,  tit.  III. 

2321.  The  amount  of  damages  claimed  in  the  statement  of  claim 
presented  to  the  comptroller,  under  Laws  of  1873,  chap.  335,  §  105,  is 
not  an  essential  part  of  the  claim  required  to  be  so  presented. 
(Reed  v.  The  Mayor,  etc.,  of  New  York,  97  N.  Y.  620.) 

2322.  When  the  charter  of  a  municipal  corporation  provides  that 
no  action  shall  be  brought  against  it  until  after  a  presentment  of  the 
claim  to  its  common  council,  it  means  what  it  says.  (Reining  v.  City 
of  Buffalo,  102  N.  Y.  308.) 

2323.  A  statute  prescribing  that  no  costs  shall  be  inserted  in  any 
judgment  against  municipal  corporations,  where  the  claim  on  which 
it  is  founded  is  not  presented  to  the  chief  fiscal  officer  of  the  corpora- 
tion before  suit  brought,  does  not  apply  to  claims  for  damages  from 
negligence.  (Taylor  v.  City  of  Cohoes,  105  N.  Y.  54;  Cage  v.  Village 
of  Hornellsville,  106  id.  667.) 

2324.  A  provision  in  a  municipal  charter,  declaring  that  no  action 
shall  be  maintained  against  the  municipality  unless  it  appears  in  the 
complaint  that  the  claim  has  been  presented  to  one  of  its  oflBcers  for 
adjustment,  does  not  apply  to  actions  ex  delicto.  (Harrigan  v.  City 
of  Brooklyn,  119  N.  Y.  156;  Cavin  v.  City  of  Brooklyn,  id.  630.) 

2325.  As  to  filing  notice  of  intention  to  sue.  (Curry  v.  City  of 
Buffalo,  135  N.  Y.  366.) 

2326.  Under  a  charter,  which  provides  that  a  claim  for  damages  for 
personal  injury  against  a  mxmicipality  must  be  presented  within  three 
months  after  the  injury  and  unless  so  presented  an  action  upon  it  is 
barred,  and  which  does  not  provide  any  further  bar  to  a  suit  pending 
its  consideration,  the  right  of  action  upon  such  a  claim  accrues  as 
soon  as  it  is  so  presented.    (Jones  v.  City  of  Albany,  161  N.  Y.  223.) 

See  chap.  X,  sub  nom.  same  heading. 
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Joinder  op  Causes. 

2327.  In  an  action  for  maintaining  a  nuisance  in  constructing  and 
operating  a  steam  railroad  in  a  public  highway  without  authority, 
brought  by  the  owner  of  lands  injuriously  affected  by  the  road,  and 
where  property  rights  are  invaded  thereby,  in  which  plaintiff  de- 
mands an  injunction  and  damages,  he  may  also  join  a  cause  of  action 
for  a  personal  injury,  sustained  by  his  being  thrown  from  his  wagOA 
while  driving  along  the  highway  on  which  the  railroad  was  con- 
structed, in  consequence  of  his  horse  being  frightened  by  a  passing 
train  and  escaping  from  his  control.  (Lamming  v.  Oaluaha,  135  N. 
Y.  239.) 

As  to  joining  claims  for  damages  to  person  and  property  from  same 
accident,  see  Reilly  v.  Sicilian  Asphalt  Co.,  170  N.  Y.  40. 

Bepore  Trial. 

2328.  A  suit  may  be  prosecuted  by  a  married  woman  in  her  maiden 
name  if  no  objection  to  it  is  taken  in  the  answer.  (Traver  v.  Eighth 
Ave,  R,  R.  Co.,  4  Abb.  C.  A.  D.  422.) 

2329.  Question  of  practice  in  an  action  to  recover  damages  for 
diversion  of  stream  by  construction  of  defendant's  road  through  plain- 
tiff's farm.     (Weed  v.  N,  Y.  dc  Harlem  R.  R.  Co.,  29  N.  Y.  616.) 

2330.  Question  as  to  inspection  of  contract  in  action  where  plain- 
tiff, while  walking  in  street,  was  injured  by  defendant's  negligently- 
erected  bill-board  being  blown  against  him.  (StUwell  v.  Priest,  85 
K  Y.  649.) 

2331.  An  action  by  a  stockholder  of  a  corporation  against  its  di- 
rectors to  call  them  to  account  for  damages  sustained  by  the  corpora- 
tion by  reason  of  various  acts  of  negligence  and  misconduct  is  an 
equitable  action,  in  which  they  are  not  entitled  as  of  right  to  trial 
by  jury.     (BrincJcerhoff  v.  Bostwick,  105  N.  Y.  567.) 

2332.  There  is  no  power  in  the  court  to  compel  the  plaintiff  in  a 
suit  to  recover  damages  for  a  physical  injury  to  submit  to  a  surgical 
examination  of  his  person.  (McQuigan  v.  Del,  Lack.  &  F.  R.  R.  Co., 
129  N.  Y.  50.) 

2333.  Chapter  721  of  Laws  of  1893,  amending  section  873  of  the 
Code  of  Procedure,  does  not  confer  upon  the  court  the  power  to 
require  a  plaintiff  to  submit  to  a  physical  examination,  except  in  con- 
nection with,  and  as  a  part  of,  an  oral  examination  as  a  party  before 
trial.     (Lyon.  v.  Manhattan  Railway  Co.,  142  N.  Y.  298.) 

2334.  Laches  is  an  answer  to  a  motion  for  a  revivor  in  an  action  to 
recover  damages  for  negligence.  (Pringle  v.  Long  Island  R.  R.  Co., 
157  N.  Y.  100.) 

At  Trial. 

(1)   Objections. 

2335.  A  general  objection  to  a  question  to  a  physician,  whether  he 
can  state  the  probable  result  of  an  injury,  does  not  raise  the  point 
that  it  calls  for  his  opinion  as  to  possible  results.  (Briant  v.  Trim^ 
mer,  47  N.  Y.  96.) 
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2336.  When  a  medical  expert  is  asked  to  give  his  opinion,  "  from 
what  he  has  learned  of  a  case  in  all  ways/^  as  to  whether  "  a  certain 
trouble  from  an  injury  is  likely  to  improve/'  an  objection  to  the 
question  which  is  only  general,  and  which  fails  to  point  out  that  it 
calls  for  an  opinion  based  upon  knowledge  not  solely  derived  from 
the  facts  in  evidence,  and  also  for  a  statement  of  possible  conse- 
quences is  not  available  on  appeal.  {Wallace  v.  Vacuum  Oil  Co., 
128  N.  Y.  679.) 

(2)  Amendment, 

2337.  If  it  appears  at  the  trial  of  an  action  that  the  plaintiff  is  an 
infant,  a  nonsuit  is  not  necessary,  but  the  court  can  then  and  there 
appoint  a  guardian  nunc  pro  tunc,  and  amend  the  pleadings  accord- 
ingly.    (Rima  v.  Rossie  Iron  Worlcs,  120  N.  Y.  433.) 

(3)  Variance .^ 

2338.  In  an  action  against  a  common  carrier  to  recover  for  the 
conversion  of  a  shipper's  goods  a  recovery  upon  the  theory  of  negli- 
gence cannot  be  sustained.  (Wamsly  v.  Atlas  S,  8.  Co.,  168  N.  Y. 
533.) 

2339.  While  in  an  action  brought  on  contract,  a  recovery  cannot 
be  had  for  negligence,  it  is  not  a  variance  for  the  plaintiff  to  use  the 
negligence  of  the  defendant  to  meet  a  charge  of  negligence  brought 
by  it  against  him.    (Critten  v.  Chemical  Bank,  171  N.  Y.  219.) 

(4)  Discretionary  Rulings. 

2340.  When  from  subsequent  evidence  it  appears  that  a  bit  of  evi- 
dence apparently  admissible  at  the  time  was  really  not  so,  a  motion 
to  strike  it  out  is  addressed  to  the  discretion  of  the  court  and  the 
proper  practice  for  the  pariy  aggrieved  upon  the  denial  of  such 
motion  is  to  request  the  court  to  instruct  the  jury  to  disregard  it. 
(WooUey  v.  Trustees  of  Vill  of  Ellenville,  155  N.  Y.  573.) 

2341.  The  method  with  which  a  trial  court  should  deal  with  im- 
proper statements  made  by  counsel  in  summing  up  before  a  jury  is 
discretionary  with  that  court  and  not  a  subject  for  review  in  the  court 
of  last  resort.     (Cole  v.  FallbrooTc  Coal  Co.,  159  N.  Y.  69.) 

(6)  Nonsuit.^ 

2342.  An  opinion  of  a  plaintiff's  witness  and  a  statement  in  a 
defendant's  answer  read  in  evidence  by  plaintiff,  that  an  injury  was 
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caused  by  the  willful  act  of  the  defendant's  servant,  will  not  justify 
a  nonsuit.     {Moit  v.  Consumer's  Ice  Co.,  73  N.  Y.  543.) 

2343.  An  action  brought  by  a  person  as  guardian  of  an  infant 
under  fourteen  years  of  age  upon  a  right  of  action  in  favor  of  such 
infant  is  well  brought.  {Spooner  v.  Del.,  L.  &  W.  R.  R.  Co.,  115 
K  Y.  22.) 

2344.  In  an  action  to  recover  damages  for  negligence,  to  justify  a 
nonsuit  the  facts  must  be  so  clear  against  the  plaintiff  that  there  is 
no  room  for  doubt.  (Hart  v.  Hudson  River  Bridge  Co.,  80  N.  Y. 
622.) 

2345.  In  the  absence  of  direct  proof  as  to  how  a  person  walked  off 
the  end  of  a  drawbridge,  if  it  appears  that  a  stopgate  was  lowered  to 
within  two  and  a  half  feet  of  the  floor,  no  recovery  can  be  had.  {Id., 
84  K  Y.  56.) 

2346.  If  the  only  thing  on  which  a  plaintiff  relies  to  meet  the 
burden  of  proof  as  to  contributory  negligence  is  intoxication  he  should 
be  nonsuited.  (Tolman  v.  Syr.,  Ring.  &  N.  T.  R.  R.  Co.,  98  N.  Y. 
198.) 

2347.  The  fact  that  an  injured  person  in  locating  the  spot  where 
the  accident  occurred  makes  some  inconsistent  statements,  one  of 
which,  if  true,  shows  that  the  defendant  is  not  liable,  does  not  require 
a  nonsuit.     {Allison  v.  Village  of  Middletown,  101  N.  Y.  667.) 

2348.  A  motion  to  dismiss  a  complaint,  on  the  ground  that  no 
negligence  of  the  defendant  is  proved,  is  specific  enough  to  raise  any 
question  as  to  negligence  on  his  part.  {Byrnes  v.  N.  Y.,  Lake  Erie 
&  W.  R.  R.  Co.,  113  N.  Y.  251.) 

2349.  In  an  action  to  recover  damages  for  injuries  sustained  by  an 
infant,  the  point  that  its  parents  were  negligent  is  not  presented  by 
a  motion  for  a  nonsuit  on  the  groimd  of  contributory  negligence. 
{Stone  V.  Dry  Dock,  E.B.  &  B.  R.  R.  Co.,  115  N.  Y.  104.) 

2350.  When  the  circumstances  point  as  much  to  the  negligence  of 
the  deceased  as  to  its  absence,  or  point  in  neither  direction,  a  nonsuit 
should  be  granted.  {Wiwirowski  v.  Lake  Shore  £  M.  8.  R.  R.  Co., 
124  K  Y.  420;  Loundon  v.  Eighth  Ave.  R.  R.  Co.,  162  id.  380.) 

2361.  Where  a  party  upon  a  second  trial  changes  any  evidence  in 
such  a  way  as  to  render  him  open  to  the  charge  that  he  is  shaping  His 
story  to  meet  a  ruling  of  the  court  on  reversing  a  judgment  in  his 
favor  on  a  former  trial,  his  credibility  cannot  be  passed  upon  by  the 
court  in  the  first  instance  on  a  motion  for  nonsuit,  but  must  be  sub- 
mitted to  the  jury.  {Williams  v.  Del,  Lack.  &  W.  R.  R.  Co.,  155 
K  Y.  158.) 

2352.  The  testimony  of  un  interested  party  as  to  the  making  of  a 
contract,  when  not  contradicted  and  substantially  corroborated,  can- 
not be  treated  by  the  court  as  failing  to  establish  the  fact  and  sent  to 
the  jury  to  determine  its  weight.     {Anderson  v.  Boyer,  156  N".  Y.  93.) 

2353.  Where  an  employee  gives  evidence  in  behalf  of  the  master, 
which  if  true  exculpates  him  from  negligence  and  it  is  of  such  a 
nature  that  if  untrue  it  could  be  contradicted  by  the  witnesses  for 
the  adverse  party,  such  testimony  if  uncontradicted  is  to  be  accepted 
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as  conclusive  for  the  purpose  of  determining  whether  the  nonsuit 
was  proper.     {Capasso  v.  Woolfolk,  163  N.  Y.  472.) 

2354.  Where  there  is  neither  direct  nor  circumstantial  evidence 
which  points  either  to  the  presence  or  absence  of  contributory  negli- 
gence on  the  part  of  a  deceased  person  on  approaching  a  railroad 
crossing  where  he  is  killed,  a  nonsuit  must  be  granted.  {Wieland  v. 
Del  &  Hud.  C.  Co.,  167  N.  Y.  19.) 

2355.  In  cases  where  trial  by  jury  is  a  matter  of  right,  the  question 
as  to  the  weight  of  evidence  is  to  be  determined  in  the  first  instance 
by  the  jury,  on  a  motion  for  a  nonsuit,  and  not  by  the  court.  {Place 
V.  N.  T.  Cent,  &  E.  R,  R.  R,  Co.,  167  N.  Y.  345.) 

See  rulings  2360  and  2411. 

2356.  By  omitting  to  move  either  for  nonsuit  or  for  direction  of 
the  verdict  and  by  requesting  the  court  to  charge  as  to  the  sufficiency 
of  the  evidence  to  support  the  cause  of  action,  a  defendant  may  in  the 
Court  of  Appeals  avoid  the  force  of  a  unanimous  decision  against  him 
at  the  Appellate  Division.  (McChiire  v.  Bell  Tel  Co.,  167  N.  Y. 
208.) 

Note. —  This  decision  shows  the  path  to  the  Court  of  Appeals  around 
that  obstruction  created  by  the  last  constitution  known  as  ''unanimous 
affirmance."  Purely  formal  motions  for  nonsuit  made  only  "  for  the 
record,"  having  before  this  decision  been  deemed  necessary,  may  now  be 
dispensed  with.  See  however  Hoheon  v.  N.  Y.  Cond.  Milk  Co.,  26  App. 
Div.  111. 

See  also,  On  Appeal,  infra. 

For  other  cases  as  to  nonsuit,  see  chap.  VII,  Evid.,  and  chap.  VIII, 
Causes,  8vb  nom.  Nonsuit;  also  chap.  V,  Defenses. 

(6)  Direction  of  Verdict. '^ 

2357.  Where  the  defendant's  explanation  of  an  accident,  which,  if 
true,  exculpates  it  from  the  charge  of  negligence,  is  not  improbable,  is 
proved,  by  a  disinterested  witness,  and  is  uncontradicted,  it  is  the 
duty  of  the  court  to  direct  a  verdict  for  the  defendant.  (Unger  v. 
Forty-second  St.  R.  R.  Co.,  51  N.  Y.  497.) 

2358.  Where  the  fall  of  something  from  a  railroad  over  a  highway 
upon  a  person  passing  beneath  is  neither  disputed  nor  explained  by 
the  railroad  company,  the  only  question  for  the  jury  is  the  amoimt  of 
damages.     (Hogan  v.  Manhattan  Ry.  Co.,  149  N".  Y.  23.) 

2359.  Where  a  motion  to  direct  a  verdict  in  favor  of  a  party  is 
made  without  stating  any  specific  ground,  it  cannot  be  supported  on 
appeal  on  a  ground  of  want  of  proof  as  to  a  fact  which  in  its  nature 
was  one  as  to  which  additional  evidence  might  have  been  given  if 

APPELLATE  DIVISION. 
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attention  had  been  called  to  the  point  at  the  trial.     (Haines  v.  N,  T, 
Cent  &  E.  R.  R,  R.  Co.,  145  N.  Y.  235.) 

2360.  It  is  not  enough  to  justify  the  direction  of  a  verdict  against  a 
party  that  any  verdict  in  his  favor  might  afterwards  in  the  discretion 
of  the  court  be  set  aside  as  against  weight  of  evidence.  (McDonald 
V.  Met  St  Ry,  Co.,  167  N.  Y.  66.) 

See  rulings  2355  and  2411. 

(7)  Charge.^ 

2361.  In  an  action  by  a  minor  to  recover  damages  sustained  through 
another^s  negligence,  the  erroneous  admission  of  evidence  of  what 
the  minor  has  earned  is  cured  by  a  charge  that  as  the  loss  of  earnings 
had  been  recovered  by  the  parent,  they  could  not  be  by  the  child. 
(Traver  v.  Eighth  Ave.  R.  R.  Co.,  4  Abb.  C.  A.  D.  422.) 

2362.  It  is  error  to  charge  that  negligence  of  a  plaintiff,  to  prevent 
a  recovery,  must  have  directly  contributed  to  the  injury.  (Button  v. 
Hudson  River  R.  R.  Co.,  18  N.  Y.  248.) 

2363.  Where  the  liability  of  a  defendant  turns  on  the  question  of 
his  ownership  of  a  colliding  vehicle,  it  is  not  error  to  refuse  to  charge 
upon  the  question  whether  the  driver  thereof  was  his  servant.  (Sloans 
V.  Elmer,  64  N.  Y.  201.) 
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2364.  It  is  not  error  for  a  court  to  express  its  opinion  that  a  rail- 
road company  is  guilty  of  negligence  in.  driving  its  train  through  a 
city  faster  than  the  rate  allowed  by  ordinance,  where  the  question  is 
left  to  the  jury  to  decide  as  one  of  fact.  (Massoth  v.  Del.  &  Hud,  C. 
Co.,  64  N.  Y.  524.) 

2365.  It  is  error  to  leave  to  a  jury  to  say  what  signals  of  an 
approaching  train  should  be  given  in  a  particular  case  to  a  traveler  at 
a  crossing.     {Dyer  v.  Erie  R.  Co.,  71  N.  Y.  228.) 

2366.  It  is  error  to  charge  that  "  no  juror  ought  to  remain  entirely 
firm  in  his  own  conviction  one  way  or  another  until  he  has  made  up 
his  mind  beyond  all  question  that  he  is  necessarily  right  and  the 
others  necessarily  wrong.^*  (Cranston  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
103  N.  Y.  614.) 

2367.  In  an  action  to  recover  damages  received  while  boarding  a 
car,  it  is  error  to  leave  to  the  jury  to  say  whether  the  driver  of  another 
car  of  the  defendant  which  happened  to  be  passing  did  his  whole  duty, 
in  the  absence  of  proof  that  he  managed  it  in  any  other  way  than 
the  circumstances  required.  {Black  v.  Brooklyn  City  R.  R.  Co.,  108 
K  Y.  640.) 

2368.  It  is  not  an  error  to  charge  that  failure  to  comply  with  a 
statutory  requirement  is  prima  fade  evidence  of  negligence,  where  the 
circumstances  of  the  case  are  submitted  to  the  jury  so  as  to  leave  to 
them  the  question  as  one  of  fact.  {McRickard  v.  Flint,  114  N.  Y. 
222.) 

2369.  It  is  erroneous  to  charge  that  error  of  judgment  is  not  negli- 
gence, without  the  qualification  that  the  judgment  exercised  must  be 
that  of  a  man  of  ordinary  prudence.  {Hoyt  v.  N.  Y.,  Lake  Erie  & 
F.  R.  R.  Co.,  118  N.  Y.  399.) 

2370.  If  a  party  is  entitled  to  recover  nominal  damages  it  is  not 
error  to  refuse  to  charge  that  he  is  not  entitled  to  recover  any  dam- 
ages.    {Baker  v.  Manhattan  R.  Co.,  118  N.  Y.  533.) 

2371.  When  a  servant  of  a  railroad  company  is  injured  in  a  collision 
between  two  cars,  on  one  of  which  he  is  at  work,  it  being  stationary, 
it  is  error  to  refuse  to  charge  that  if  the  cause  of  the  accident  was  the 
act  of  another  servant,  in  having  the  switch  opened  and  letting  the 
other  car  come  in  contact  with  that  car,  he  knowing  that  the  plaintiff 
had  gone  to  the  car  to  repair  it,  the  plaintiff  cannot  recover.  {Cor- 
coran V.  Del,  L.  dk  W.  R.  R.  Co.,  126  K  Y.  673.) 

2372.  Where  there  is  no  issue  as  to  whether  a  bell  was  rung  or 
whistle  blown  at  a  crossing,  it  is  not  error  for  the  court  to  refuse  to 
charge  that  under  the  repealing  act  (chap.  593,  Laws  of  1886),  there 
was  no  obligation  to  make  such  signals  on  approaching  a  crossing. 
{Kane  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  132  K  Y.  160.) 

2373.  If  the  issue  is  whether  an  accident  is  due  to  the  fright  of  a 
horse  at  an  unlawful  structure  in  the  highway,  the  jury  must  be 
instructed  in  clear  terms  that  the  plaintiff  cannot  recover  unless  it 
resulted  from  the  fright  of  the  horse.  {Mitchell  v.  Turner,  149  N.  Y. 
39.) 
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2374.  Where  one  of  the  issues  to  be  determined  in  an  action  to 
recover  damages  for  a  bodily  injury  is,  whether  a  person  tripped  at  a 
place  which  was  defective,  or  at  a  place  which  was  not,  it  is  error  to 
refuse  to  charge  the  jury  that  if  the  fall  occurred  at  the  latter  the 
verdict  must  be  for  defendant.     (Butcher  v.  Hyde,  152  N.  Y.  142.) 

2375.  It  is  not  error  for  a  court  to  refuse  to  charge  unqualifiedly 
that  if  the  jury  finds  certain  facts  then  the  plaintiff  was  guilty  of 
contributory  negligence  which  would  bar  a  recovery.  {Penny  v. 
Rochester  Ry.  Co.,  164  N.  Y.  771.) 

2376.  The  error  of  a  judge  upon  charging  a  jury  in  stating  his 
recollection  of  occurrences  in  a  former  trial  before  him  is  not  cured 
by  instructing  the  jury  to  disregard  what  he  had  said.  (Brooks  v. 
Rochester  Ry,  Co,,  156  N.  Y.  244.) 

2377.  It  is  error  to  charge  a  jury  that  if  defendant  fails  to  do  any 
act,  which  might  have  prevented  an  accident  or  lessened  the  danger, 
he  is  guilty  of  negligence.  (Lewis  v.  Long  Island  R,  R.  Co.,  162 
N.  Y.  52.) 

2378.  Where  the  evidence  on  one  side  if  credible  warrants  a  verdict 
in  favor  of  that  side  it  is  not  erroneous  to  charge  the  jury  that  if  they 
believe  that  the  accident  happened  in  the  manner  described  by  the 
witnesses  on  the  part  of  that  side  their  verdict  should  be  in  its  favor. 
(Kleiner  v.  Third  Ave.  R.  R.  Co.,  162  N.  Y.  193.) 

2379.  In  the  case  of  a  collision  between  the  cars  of  two  common 
carriers,  which  results  in  an  injury  to  a  passenger  of  one  of  them, 
while  the  rule  res  ipsa  loquitur  applies  to  the  latter,  yet  it  is  error  to 
refuse  to  charge  that  if  upon  the  whole  case  an  inference  of  absence 
of  negligence  may  be  drawn  with  equal  fairness  as  an  inference  of 
negligence,  a  recovery  against  it  cannot  be  had.  (Loudon  v.  Eighth 
Ave.  R.  R.  Co.,  162  N.  Y.  380.) 

2380.  It  is  error  to  charge  a  jury  that  when  a  plaintiff  has  made 
out  a  prima  facie  cause  of  action  to  recover  damages  for  negligence, 
the  burden  of  proof  shifts  to  defendant.  (Kay  v.  Met.  St.  Ry.  Co., 
163  K  Y.  447.) 

2381.  A  charge,  which  by  one  statement  instructs  the  jury  that  a 
child  non  sui  juris  cannot  be  considered  negligent,  and  by  another 
that  if  there  was  no  negligence  on  the  part  of  the  child  in  question, 
any  negligence  of  its  parents  was  immaterial,  is  erroneous.  (Neun  v. 
Rochester  Ry.  Co.,  165  N.  Y.  146.) 

2382.  Where  there  is  no  evidence  that  a  person  run  over  at  a  cross- 
ing did  look  or  listen  for  an  approaching  Irain  it  is  error,  in  leaving 
to  the  jury  the  question  whether  if  he  had  looked  and  listened  it  would 
have  been  fruitless,  to  submit  also  the  question  whether  he  did  so. 
(Fejdowski  v.  Del.  &  Hud.  C.  Co.,  168  N.  Y.  500.) 

2383.  An  error  in  leaving  a  question  to  a  jury  is  not  cured  merely 
by  submitting  to  them  another  question  which  renders  their  decision 
on  the  first  unnecessary.     (Id.) 

2384.  In  a  case  where  a  person  is  killed  by  being  run  over  at  a 
railroad  crossing  at  night,  evidence  that  another  person  at  the  same 
time  looked  and  listened  in  the  direction,  in  which  a  backing  engine 
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bore  down  out  of  the  night,  and  neither  saw  nor  heard  anything,  is 
sufficient  to  justify  the  submission  to  the  jury  of  the  question  whether 
if  the  deceased  had  also  looked  and  listened,  his  doing  so  would 
have  been  equally  fruitless.     (Id.) 

2385.  Where  a  street  car  company  is  forbidden  by  ordinance  to  use 
a  safety  device  until  it  is  approved  by  the  Common  Council  and  upon 
such  approval  it  immediately  orders  devices  of  the  kind  so  approved 
from  the  manufacturer,  and  an  accident  happens  only  a  few  days  after 
such  approval,  it  is  error  to  submit  to  a  jury  the  question  whether 
due  diligence  had  been  used  to  obtain  the  devices  after  such  approval. 
{Piatt  V.  The  Albany  Ry.  Co.,  170  N.  Y.  115.) 

2386.  It  is  error  to  charge  a  jury  in  such  a  way  as  to  force  them  to 
find  that  an  unimpeached  witness  has  either  told  the  truth  or  com- 
mitted perjury,  without  giving  the  jury  opportunity  to  consider 
whether  his  testimony  might  not  be  unreliable  from  other  causes 
than  a  deliberate  intention  to  swear  falsely.  (Smith  v.  Lehigh  Vol, 
R.  R.  Co.,  170  K  Y.  394.) 

2387.  Unless  the  only  possible  inferences  deducible  from  a  plain- 
tiff's testimony  are  that  the  defendant  was  guilty  of  negligence  and 
that  the  plaintiff  was  free  from  contributory  negligence,  it  is  error 
to  instruct  a  jury  to  the  effect  that  if  they  believe  the  plaintiff's  evi- 
dence, then  their  verdict  should  be  for  the  plaintiff.  (Eellegher  v* 
FoHy-second  St.,  if.  d  St.  N.  A.  R.  R.  Co.,  171  K  Y.  309.) 

See  chaps.  II,  III  and  IV  for  the  main  questions  which  arise  on 
charges. 

(8)  Exceptions.^ 

2388.  When  the  court  states  that  it  will  give  counsel  an  exception, 
it  is  not  necessary  for  him  to  have  it  formally  noted.  (Mitchell  v. 
Turner,  149  N.  Y.  39.) 

2389.  Where  a  court  does  not  charge  a  request  as  made,  but  submits 
to  the  jury  the  proposition  embodied  in  it  as  a  question  of  fact  and 
lays  down  a  rule  of  law  for  their  guidance  in  determining  it,  a  general 
exception  which  fails  to  specify  whether  it  is  intended  to  apply  to  the 
refusal  of  the  court  to  charge  as  requested,  or  to  the  submission  of  the 
question  to  the  jury  as  one  of  fact,  or  to  the  rule  of  law  laid  down  to 
guide  them  in  determining  it,  presents  no  question  for  review  in  the 
appellate  court.     (Brozek  v.  Steinway  Ry.  Co.,  161  N".  Y.  63.) 

See  rulings  2340,  2420,  2421,  2466. 

(9)   Verdict.^^ 

2390.  A  jury  may  change  its  verdict  upon  reassembling  after  having 
separated  upon  agreeing  on  a  sealed  verdict.  (Warner  v.  N.  Y.  Cent. 
R.  R.  Co.,  52  N.  Y.  437.) 

APPELLATE  DIVISION. 

»  Rubenfeld  v.  Rabiner 33    374  I  lo  Rogan  v.  MuUins 22    117 
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See  ruling  2341. 


(10)  Conduct^^ 
After  Trial. 


2391.  When  a  guest  loses  gold  coin  he  is  entitled  to  a  judgment  for 
gold  against  the  innkeeper.     {Kellogg  v.  Sweeney,  46  N.  Y.  291.) 

2392.  A  judgment  in  a  negligence  suit  upon  a  verdict  rendered  by 
a  sheriff's  jury  upon  assessment  of  damages  where  the  only  service 
of  the  summons  on  the  defendant  was  by  publication  is  not  valid. 
(Bartlett  v.  McNeil  60  N.  Y.  53.) 

2393.  As  to  case  upon  question  of  amount  of  interest  on  verdict 
in  a  death  case,  where  death  occurred  prior  to  change  of  rate  of 
interest,  and  the  trial  after.  (Salter  v.  Utica  &  Bl.  Riv.  B.  R.  Co,,  86 
K  Y.  401.) 

2394.  Upon  entering  judgment  on  a  verdict  for  a  nej^ligent  killing, 
interest  must  under  the  Death  Act,  be  added  to  the  verdict  and 
inserted  in  the  judgment,  even  though  the  jury  included  interest  as  an 
item  of  damage  in  their  verdict.  (Manning  v.  Port  Henry  Iron  Ore 
Co.,  91  X.  Y.  664.) 

2395.  Money  paid  into  court,  as  a  tender  in  satisfaction  of  damages 
in  an  action  of  tort,  belongs  to  the  plaintiff  even  though  unaccepted  by 
him,  and  though  on  the  trial  the  verdict  is  in  favor  of  the  defendant. 
(Taylor  v.  Brooklyn  El  R.  R.  Co,,  119  N.  Y.  561.) 

2396.  Where  an  assessment  of  damages  has  been  had  pursuant  to  a 
judgment  absolute  against  defendant,  the  only  way  to  get  rid  of  an 
improper  award  of  damages  is  by  motion  to  set  it  aside.  (Bossout  v. 
Rome,  W.  &  Og.  R.  R.  Co.,  131  K  Y.  37.) 

After  Judgment.^ 

2397.  If  in  a  case  where  a  plaintiff  may  sue  on  contract  or  in  tort 
to  recover  damages  for  negligence,  he  elects. to  sue  on  contract,  he 
cannot  be  arrested  on  a  judgment  against  him  for  costs.  (Catlin  v. 
Adir.  Co.,  81  N.  Y.  639.) 

As  an  execution  against  the  person  of  a  plaintiff  can  only  be  issued  in 
a  case  where  it  could  be  against  a  defendant  (Code,  §  1487),  and  as  de- 
fendant in  this  case  was  a  corporation,  it  is  not  apparent  why  it  was  nec- 
essary to  base  this  decision  on  the  distinction  between  contract  and  Uat, 

2398.  Controversy  as  to  an  attorney's  lien — settlement  by  defendant 
with  plaintiff  subject  to  the  lien,  after  judgment  on  verdict  for  negli- 
gently causing  death.     (Lee  v.  Vacuum  Oil  Co.,  126  N.  Y.  579.) 


Of  Court. 
liKlinker  v.  Third  Ave.  R. 
Bolte  V.  Third  Ave.  R.  Co. . 

Of  CaunseU 
Hal  pern  v.  Nassau  E.  Ry.  Co. 
Stewart  v.  Met.  St.  Ry.  Co. 


APPELT*ATE 

DIVISION. 

Of  Party. 

26    322 

Corley  v.  N.  Y.  A  H.  R.  Co. 

12 

409 

38    234 

Of  Jury. 

Jarchover  v.  Dry  Dock,  etc. . 

54 

238 

.     16      90 

72    469 

12  Klinker  v.  Third  Ave.  R. . 

33 

556 

Digitized  by 


Google 


Chap.  IX.]       Pabties  —  Pleading  —  Practice.  321 

2399.  An  application  after  judgment  and  satisfaction  to  vacate  a 
satisfaction  piece  is  not  a  motion  in  the  action,  but  is  a  special  pro- 
ceeding, and  an  order  entered  thereon  finally  determining  such  pro- 
ceeding is  appealable  to  the  Court  of  Appeals.  {Peri  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  162  N.  Y.  521.) 

On  Appeai? 
(1)  Preferences. 

2400.  The  remedy  for  an  erroneous  denial  of  an  unopposed  motion 
for  a  preference  on  the  calendar  is  by  mandamus^  not  by  appeal. 
{Hayes  v.  Consol  Gas  Co.,  143  N.  Y.  641.) 

2401.  The  amendment  of  section  791  of  the  Code  of  Civil  Procedure 
as  to  preferences  on  the  calendar  did  not  apply  to  appeals  theretofore 
taken.  {Coxhead  v.  Johnson,  160  N.  Y.  369;  O'Flaherty  v.  Nassau 
El.  R.  R.  Co.,  id.  672 ;  Koehne  v.  N.  Y.  &  Queens  Co.  Ry.  Co.,  id.  673.) 

(2)  Allowing  Appeals. 

2402.  An  allowance  of  an  appeal  to  the  Court  of  Appeals  under 
subdivision  2  of  section  191  of  the  Code  of  Civil  Procedure  should 
only  be  granted  where  the  error  of  the  Appellate  Division,  if  any,  is 
of  suflScient  importance  to  require  the  general  principle  of  finality  in 
the  decisions  of  the  Appellate  Division  to  be  disregarded  in  the  par- 
ticular case.     {Sciolina  v.  Erie  Preserving  Co.,  151  N.  Y.  50.) 

(3)  Order  of  Appellate  Division. 

2403.  The  statement  in  an  order  of  an  intermediate  appellate  court 
on  reversing  a  judgment  and  order  den3ring  a  new  trial  that  the 
same  are  not  reversed  for  errors  of  fact,  but  only  for  errors  of  law,  is 
insufficient  to  show  that  the  lower  court  had  passed  on  the  facts. 
{Mickee  v.  Wood  Mow.  &  Reap.  Machine  Co.,  144  N.  Y.  613.) 

2404.  Where  an  order  in  the  record  on  appeal  refers  to  an  opinion 
the  Court  of  Appeals  may  look  into  the  opinion  to  ascertain  the 
reason  for  the  order  from  which  the  appeal  was  taken.  {Pringle  v. 
Long  Island  R.  R.  Co,,  157  N.  Y.  100.) 

2405.  Where  the  Appellate  Division  grants  a  new  trial  on  questions 
of  law  but  its  order  of  reversal  states  that  its  review  of  the  facts  was 
limited  to  other  issues  than  those  on  which  the  questions  of  law 
arose,  the  Court  of  Appeals  has  no  jurisdiction  to  entertain  an  appeal 
from  its  order.  {Albnng  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  166  N.  Y. 
287.) 

(4)  Judgment  Absolute.^^ 

2406.  The  fact,  that  a  verdict  in  plaintiffs  favor  was  against  the 
weight  of  evidence,  is  not  a  sufficient  reason,  when  reversing  a  judg- 
ment based  thereon,  to  grant  final  judgment  dismissing  the  com- 
plaint.    {Canavan  v.  Stuyvesant,  154  N.  Y.  84.) 

appellate  division. 

18  Yaw  V.  Whitmore 66    317 
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2407.  On  an  appeal  from  an  order  granting  a  new  trial,  the 
necessity  for  giving  a  stipulation  for  judgment  absolute  in  case  the 
order  is  affirmed  is  not  done  away  .with  by  the  allowance  of  its  appeal 
by  the  Appellate  Division  because  in  its  opinion  the  questions  of  law 
ought  to  be  reviewed  by  the  Court  of  Appeah.  {Mundi  v.  Olokner, 
160  N.  Y.  671.) 

2408.  The  provision  of  section  191  of  the  Code  of  Civil  Procedure 
that  the  Appellate  Division  may  allow  an  appeal  to  the  Court  of 
Appeals  on  certified  questions  of  law,  cannot  be  used  to  nullify  a 
requirement  as  to  giving  stipulation  for  judgment  absolute  in  case  of 
affirmance  of  an  order  granting  a  new  trial.  {N.  Y.  C.  &  H.  B.  R. 
R.  Co,  V.  The  State,  166  N.  Y.  286.) 

2409.  An  order  of  the  Appellate  Division  granting  a  reassessment 
of  damages,  which  was  had  pursuant  to  a  judgment  absolute  in  plain- 
tiff's favor,  is  not  reviewable  in  the  Court  of  Appeals,  where  by  its 
terms  it  appears  to  have  been  made  in  the  exercise  of  the  discretion 
of  the  court  and  might  have  been  influenced  by  the  admission  of 
other  evidence  than  that  described  in  the  certificate.  {Lewin  v. 
Lehigh  Val  R.  R.  Co.,  169  N.  Y.  336.) 

2410.  Where  an  assessment  of  damages  has  been  had  pursuant  to  a 
judgment  absolute  against  defendant,  the  only  way  to  get  rid  of  an 
improper  award  of  damages  is  by  motion  to  set  it  aside.  {Bossout  v. 
Rome,  W.  &  Og.  R.  R.  Co.,  131  N.  Y.  37.) 

(5)  Miscellaneous.^^ 

2411.  Where  the  evidence  as  to  whether  either  party  is  negligent 
is  contradictory,  a  nonsuit  cannot  be  sustained  on  the  ground  that 
the  weight  of  evidence  is  with  the  defendant.  {Cook  v.  if.  Y.  Cent. 
R.  R.  Co.,  1  Abb.  C.  A.  D.,  432.) 

See  rulings  2355  and  2360. 

2412.  The  court  will  not  reverse  a  judgment  on  a  verdict  for  nomi- 
nal damages  merely  because  a  nonsuit  should  have  been  granted. 
(Oray  v.  Second  Ave.  R.  R.  Co.,  65  N.  Y.  561.) 

2413.  The  inconsistency  of  a  verdict  for  nominal  damages  raises 
no  question  for  Court  of  Appeals.     (Jung  v.  Keuffel,  144  N.  Y.  381.) 

2414.  Where  a  jury  has  not  been  misled  by  an  irrelevant  charge, 
there  is  no  ground  of  reversal.  {Bishop  v.  Village  of  Ooshen,  120 
K  Y.  337.) 

2415.  Where  a  plaintiflE  seeks  to  recover  upon  two  grounds,  one  of 
negligence  for  breach  of  a  general  duty,  the  other  for  breach  of  a 
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Due  Service. 

14  Byrnes  v.  Palmer 18        1 

affd.  160  N.  Y.  699. 
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special  contract^  and  it  is  left  to  a  jury  to  find  a  verdict  on  either 
ground,  and  it  does  not  appear  from  the  record  on  which  ground  a 
verdict  for  the  plaintiff  was  based,  the  judgment  must  be  reversed 
imless  both  grounds  can  be  sustained.  (McCaldin  v.  Parke,  142 
K  Y.  564.) 

2416.  Where  a  general  term  reversed  a  judgment  in  plaintiff's 
favor  upon  a  question  of  fact,  its  order  was  afl&rmed  in  the  Court  of 
Appeals  upon  the  ground  that  no  error  of  law  had  been  committed  at 
the  trial,  and  there  was  no  ground  for  a  recovery.  {Boyle  v.  N,  Y,, 
Lake  Erie  &  TT.  B,  B.  Co.,  115  N.  Y.  636.) 

2417.  An  erroneous  exclusion  of  testimony  on  a  cross-examination 
which  only  goes  to  the  credibility  of  the  witness  is  not  ground  for 
reversal,  where  his  testimony  in  chief  was  immaterial.  (Teets  v.  Vill. 
of  Middletown,  106  N.  Y.  651.) 

2418.  A  verdict  based  on  inferences  of  negligence  cannot  be  sus- 
tained in  the  face  of  a  scientific  fact  as  to  which  there  is  no  dispute 
and  which  negatives  the  testimony  upon  which  such  inferences  are 
based.     (Hudson  v.  Borne,  W.  &  0.  B.  B.  Co,,  145  N.  Y.  408.) 

2419.  Where  a  complaint  specifies  a  particular  act  of  the  defendant, 
which  is  alleged  to  be  negligent  and  the  court  explicitly  charges  the 
jury  that  they  cannot  consider  any  other,  a  verdict  against  a  defendant 
cannot  be  supported  on  the  ground  that  the  evidence  discloses  negli- 
gence in  another  thing.     (Marks  v.  Bochester  By.  Co.,  146  N.  Y.  181.) 

2420.  Where  a  suit  is  brought  to  recover  for  injuries  both  to  the 
person  and  property,  and  for  any  reason  no  recovery  should  be  had  for 
the  one,  an  exception  to  a  denial  of  a  motion  for  a  nonsuit  as  to 
both  presents  no  question  for  review,  as  it  should  have  been  raised 
upon  a  motion  to  dismiss  as  to  that  alone  or  request  to  charge  that  no 
recovery  could  be  had  for  it.  (Werner  v.  City  of  Bochester,  149  N.  Y. 
663.) 

2421.  Where  a  party  has  contended  at  a  trial  that  one  of  its  em- 
ployees, rather  than  another,  was  the  proper  person  to  whom  to  give 
notice  of  a  partictdar  rule  and  asked  for  a  direction  of  a  verdict  in 
his  favor  on  the  ground  that  it  appeared  affirmatively  that  the  rule 
had  been  communicated  to  the  proper  employee,  and  while  objecting 
to  the  specific  questions  to  the  jury  took  part  in  framing  them  and 
made  no  suggestion  of  submitting  a  question  as  to  whether  notice  to 
another  employee  had  been  proved,  he  is  estopped  on  appeal  from 
making  any  point  that  such  other  employee  had  not  been  so  informed. 
(Daley  v.  Brown,  167  N.  Y.  381.) 

2422.  When  the  question  in  the  court  was  whether  a  new  trial 
ought  to  have  been  granted  for  newly  discovered  evidence,  the  Court 
of  Appeals  upon  an  appeal  from  an  order  reversing  an  order  granting 
such  new  trial  will  not  consider  a  question  which  can  be  reviewed 
by  it  only  on  an  appeal  from  a  judgment,  even  though  such  question 
be  certified  to  it  by  the  court  below  on  allowing  the  appeal.  (Beiss  v. 
Town  of  Pelham,  170  N.  Y.  54;  Weber  v.  Town  of  Pelham,  id.) 

As  to  Jurisdiction  of  Appellate  Court,  see  chap.  X,  sub.  nam.  Juris- 
diction* 
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See  chap.  V,  Defenses;  chap.  VI,  Damages;  chap.  VII,  Evidence; 
chap.  X,  Miscellaneous  Subjects. 
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CHAPTER  X. 
MISCELLANEOUS  SUBJECTS. 


Notice,  2477. 
Nuisance,  2495. 
Ordinances,  2499. 
Payment,  2509a. 
Presentment  of  claims,  2510. 
Recovery  over,  2513. 
Res  adjudicata,  2528. 
Satisfaction,  2537. 
Statutory  duties. 

Civil  Damage  Act,  2540. 

Death  Act,  2542. 

Other  acts,  2551. 
Trespassers,  2558. 
Emp.  Liabil.  Act,  in  full,  2567. 


Abatement,  2423. 
Assignability,  2432. 
Attorney's  lien,  2435. 
Constitutional  questions,  2436. 
Contract  or  tort,  2440. 
Injunction,  2447. 
Jurisdiction. 
In  general,  2449. 
Appell.  Div.,  2458. 
Court  of  App. 
Unan.  affirm.  2459. 
Motion  to  dismiss,  etc.,  2467. 
Construction  of  Acts,  2468. 
Miscellaneous,  2472. 

Abatement.^ 

2423.  Abatement  of  causes  of  action  by  death  may  be  prevented 
by  agreement  as  well  as  by  statute.  (Cox  v.  N.  Y,  Cent.  &  H.  R.  R.  R. 
Co.,  63  N.  Y.  414.) 

2424.  A  cause  of  action  in  favor  of  a  husband  for  loss  of  services 
of  his  wife  through  another's  negligence  survives  the  husband's  death. 
{Cregin  v.  Brooklyn  Crosstown  R.  R,  Co.,  75  N.  Y.  192.) 

2425.  A  right  to  recover  damages  for  loss  of  a  wife's  society  does 
not  survive  the  husband's  death.  (Id.,  83  N.  Y.  595.  See  also  chap. 
VI,  Damages,  sttb  nom.  Loss  of  Services.) 

2426.  The  cause  of  action  given  by  the  Death  Act  (Laws  of  1847, 
chap.  450,  Code  §  1902)  in  favor  of  next  of  kin  abates  upon  the 
death  of  the  wrongdoer.     (Hegerich  v.  Keddie,  99  N.  Y.  258.) 

2427.  The  causes  of  action  created  by  the  Civil  Damage  Act  abate 
upon  the  death  of  the  defendant.  (Moriorty  v.  Bartlett,  99  N.  Y. 
651.) 

2428.  Section  764  of  the  Code,  providing  that  an  action  shall 
not  abate  after  verdict,  does  not  apply  where  the  judgment  is  re- 
versed.    (Stringham  v.  Stewart,  22  Abb.  N.  C.  281.) 

2429.  An  order  of  the  General  Term,  reversing  a  judgment  on  a 
nonsuit  and  ordering  a  new  trial,  is  not  a  decision,  which,  under 
section  764  of  the  Code,  operates  to  prevent  the  abatement  of  an 


APPELLATE  DIVISION. 


1  Vitto  V.  Farley   6  481 

O'Brien  v.  Blaut   17  288 

Mundt  V.  Olokner   24  110 

app.  dis.  160  N.  Y.  671. 

Matter  of  Yuengling  Brew.  24  223 


Dougherty  v.  King   41  1 

rev.  166  N.  Y.  667. 

Lutz  V.  Third  Ave.  R.  Co. .  44  266 

McOahey  v.  Nassau  El.  Ry.  61  281 

affd.  166  N.  Y.  617. 

Hodgea  v.  Webber  ....  66  170 


Digitized  by 


Google 


826  A  Cods  of  Negligence.        [Part  L 

action  to  reoover  damages  for  personal  injury.     (Catiett  v.  Twenty^ 
third  St.  By.  Co.,  114  N.  Y.  679.) 

2430.  A  cause  of  action  against  a  domestic  business  corporation  to 
recover  damages  resulting  from  its  negligence  does  not  abate  upon 
its  dissolution^  but  survives  against  its  trustees  who  hold  its  property 
for  distribution.     (Marstaller  v.  Mills,  143  N.  Y.  398.) 

2431.  An  action  brought  under  the  Death  Act  for  the  benefit  of 
the  next  of  kin  does  not  abate  upon  the  death  of  the  person  who  was 
next  of  kin,  but  may  be  continued  for  the  benefit  of  his  estate. 
(Meehen  v.  Brooklyn  Heights  B.  B.  Co.,  164  N.  Y.  145.) 

Assignability. 

2432.  The  interest  of  the  next  of  kin  in  the  damages  recoverable 
under  the  Death  Act  is  assignable.     (Quinn  v.  Moore,  15  N.  Y.  432.) 

2433.  A  cause  of  action  for  injury  to  personal  property  through 
negligence  is  assignable.  {Fvlton  Fire  Ins.  Co.  v.  Baldwin,  37  N.  Y. 
648.) 

2434.  The  rule  as  to  nonassigjiability  of  interest  in  a  claim  for 
damages  has  been  superseded  as  to  attorneys  by  section  66  of  Code. 
(Coughlin  v.  N.  Y.  Cent.  &  H.  B.  B.  B.  Co.,  71  N.  Y.  443.  See  also 
Lee  v.  Vacuum  Oil  Co.,  126  id.  579.) 

Attorney's  lien. 

2435.  Special  notice  of  an  attomejr^s  lien  under  section  ^^  of  the 
Code  of  Civil  Procedure  need  not  be  given,  and  any  defendant  who 
settles  a  case  behind  the  plaintiff's  attorney's  back  does  so  at  his 
own  peril  in  respect  of  the  attomejr's  lien.  (Peri  v.  N.  Y.  Cent.  & 
H.  B.  B.  B.  Co.,  152  N.  Y.  621.) 

See  also  Lee  v.  Vacuum  Oil  Co.,  126  N.  Y.  679;  Williams  v. 
Barkley,  165  id.  48,  and  chap.  IX,  sub  nom.  Motions. 

Constitutional  questions.^ 

2436.  An  act  of  the  Legislature  relieving  a  city  from  liability  in 
damages  for  any  nonfeasance  or  misfeasance  of  its  officers  is  constitu- 
tional.    (Cray  v.  City  of  Brooklyn,  2  Abb.  C.  A.  D.  267.). 

2437.  The  Civil  Damage  Act  (Laws  of  1873,  chap.  646),  is  con- 
stitutional.    {Bertholf  v.  O'Beilly,  74  N.  Y.  509.) 

2438.  An  act  of  the  Legislature  authorizing  the  Board  of  Claims 
to  make  an  award  on  a  claim,  which  had  not  been  filed  in  the  proper 
office  within  the  time  within  which  suits  as  to  such  matters  between 
private  citizens  must  be  brought,  is  unconstitutional.  (Oates  v.  The 
State,  128  K  Y.  221.) 

2439.  The  amendment  of  1896  to  section  191  of  the  Code  of  Civil 
Procedure  restricting  the  right  of  appeal  to  the  Court  of  Appeals  was 
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a  competent  exercise  of  legislatiye  power  under  the  new  Constitu- 
tion.    (ScioKna  v.  The  Erie  Preserving  Co.,  151  N.  Y.  50.) 

Contract  or  tort. 

2440.  An  action  against  a  common  carrier  for  loss  of  passenger's 
baggage  is  an  action  arising  on  contract.  (Campbell  v.  Perkins,  8 
N.  Y.430.) 

2441.  The  liability  of  a  common  carrier  for  nondelivery  of  goods 
intrusted  to  him  for  carriage,  may  be  enforced  by  an  action  either  on 
contract  or  in  tort  at  the  option  of  the  pleader.  (Catlin  v.  Adironr 
dock  Co.,  81  N.  Y.  639.) 

2442.  It  is  tmnecessary  to  decide  whether  an  action  to  recover 
damages  resulting  from  another's  negligence  is  on  contract  or  in 
tort,  as  all  such  actions  presuppose  some  obligation  or  duty  violated. 
(NoUon  V.  Western  R.  B.  Co.,  15  N.  Y.  444.) 

2443.  The  gravamen  of  an  action  against  a  common  carrier  to 
recover  damages  for  a  personal  injury  is  the  breach  of  the  duty  im- 
posed by  law  upon  common  carriers  of  passengers  to  carry  them  as 
safely  as  himian  skill  or  foresight  can  accomplish,  and  it  exists  inde- 
pendently of  contract.  {Carroll  v.  Staten  Island  R.  R.  Co,,  58  N.  Y. 
126.) 

2444.  An  action  against  a  municipality  to  recover  damages  for 
negligence  is  not  an  action  on  a  contract,  obligation  or  liability  express 
or  impUed.     {McOaffin  v.  City  of  Cohoes,  74  N.  Y.  387.) 

2445.  An  action  to  recover  damages  under  the  Death  Act  is  an 
action  in  tort.     (Robinson  v.  Oceanic  St,  Nav,  Co.,  112  N.  Y.  315.) 

Action  against  carrier  for  negligently  causing  a  passenger's  death. 
"That  this  is  a  cause  of  action  for  a  tort  is  too  clear  for  reasonable 
dispute/'  per  Earl,  J.,  at  p.  321. 

2446.  The  gist  of  an  action  to  recover  damages  for  giving  a  poison- 
ous medicine  in  mistake  is  negligence.  (Allan  v.  State  8,  S.  Co.,  132 
N.  Y.  91.) 

See  Critten  v.  Chemical  Bank,  under  Variance,  chap.  IX. 

Injunction.^ 

2447.  An  injunction  will  not  lie  to  restrain  the  doing  of  a  thing 
on  the  ground  that  it  is  going  to  be  negligently  done,  and  damage 
will  ensue.     (Paine  v.  Village  of  Delhi,  116  N.  Y.  224.) 

2448.  A  municipal  corporation  may  be  enjoined  from  continuing 
to  maintain  an  outlet  to  a  sewer,  so  negligently  located  as  to  cast 
sewage  upon  adjoining  premises.  (Stoddard  v.  Village  of  Saratoga 
Springs,  127  N.  Y.  261.)  So  also  a  neighbor  may  be  enjoined  from 
allowing  ice  to  fall  upon  adjoining  premises  from  the  eaves  of  his 

APPELLATE  DIVISIOIT. 
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bouse,  if  in  quantities  dangerous  to  person  or  property.     (Davis  v» 
Niagara  Falls  Tower  Co.,  171  N.  Y.  336.) 
See  chap.  IX,  Practice,  sub  nom.  Joinder. 

Jurisdiotion.^ 

In  General. 

2449.  The  waters  of  Long  Island  Sound  to  the  center  line  are 
within  the  jurisdiction  of  tluis  State.  (Mahler  v.  Norwich  &  N.  Y. 
Tr.  Co.,  35  N.  Y.  352.) 

2450.  Question  as  to  jurisdiction  of  City  Court  of  Brooklyn. 
(Landers  v.  Staten  Island  R.  R.  Co.,  53  N.  Y.  450.) 

2451.  The  cause  of  action  given  by  the  Death  Act  of  this  State  ia 
not,  in  the  case  of  a  maritime  tort,  one  of  exclusive  admiralty  jurisdic- 
tion.    (Dougan  v.  Champlain  Transp.  Co.,  56  N.  Y.  1.) 

2452.  The  Act  of  Congress  limiting  the  liability  of  shipowners  to 
the  value  of  the  ship  and  freight  does  not  deprive  the  coiurts  of  this 
State  of  jurisdiction  to  try  a  cause  of  maritime  tort.     (Id.) 

2453.  State  courts  have  jurisdiction  over  actions  for  negligence  on 
navigable  waters.     (Baird  v.  Daly,  57  N.  Y.  236.) 

2454.  A  surrogate,  on  issuing  letters  of  administration  for  the 
purpose  of  suit  under  the  Death  Act  may  without  statutory  authority 
limit  in  them  the  administrator's  power  to  the  bringing  of  suit  x)nly. 
(Martin  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  92  N.  Y.  70.) 

2455.  Since  the  enactment  of  section  1780  of  the  Code  of  Civil 
Procedure,  our  courts  have  no  jurisdiction  of  an  action  by  a  nonresi- 
dent against  a  foreign  corporation  to  recover  damages  resulting  from 
negligence,  where  the  cause  of  action  sounds  in  tort  and  arose  without 
the  State.     (Robinson  v.  Oceanic  St.  Nav.  Co.,  112  N.  Y.  315.) 

2456.  Notwithstanding  the  provisions  of  section  263  of  the  Code 
of  Civil  Procedure,  the  Superior  Court  of  the  City  of  New  York  con- 
tinues to  have  jurisdiction  of  an  action  by  a  resident  of  this  State 
against  a  foreign  corporation,  the  provisions  of  that  section,  in  so 
far  as  they  seek  to  restrict  its  jurisdiction,  being  unconstitutional. 
(Flynn  v.  Cent.  B.  R.  of  N.  J.,  142  N.  Y.  439.) 

2457.  A  claim  for  damages  which  had  been  mailed  to  the  canal 
appraisers  but  not  received,  and  which  had  never  been  filed  in  their 
office,  was  not  included  in  the  transfer  to  the  Board  of  Claims  of 
claims  pending  before  the  board  of  canal  appraisers.  (Oates  v.  State 
of  New  York,  128  N.  Y.  221.) 

For  jurisdiction  to  order  physical  examination  of  plaintiff  see  chap. 
IX,  Practice. 

For  jurisdiction  of  Court  of  Claims  see  chap.  II,  art.  I,  The  State- 
See  Miscellaneous,  infra;  also  chap.  IX,  sub  nom.  Practice. 
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Appellate  Division. 

2458.  The  Appellate  Division  succeeded  to  all  the  jurisdiccion  of 
the  preceding  general  terms  of  the  Supreme  Court,  and  has  power  to 
resettle  or  annul  any  order  of  the  latter.  {Judson  v.  Cent.  Vt  R.  B. 
Co.,  158  N.  Y.  597.) 

CouBT  OP  Appeals. 

Unanimous  Affirmance. 

2459.  A  denial  of  a  motion  for  a  nonsuit  based  on  the  insufficiency 
of  the  evidence  cannot^  under  the  Constitution  as  amended  in  1894, 
and  section  191  of  the  Code  of  Civil  Procedure  as  amended  in  1895, 
be  reviewed  by  the  Court  of  Appeals  where  the  Appellate  Division  has 
imanimously  determined  that  there  was  sufficient  evidence  to  support 
a  verdict.     (Szuchy  v.  Hillside  Coal  &  Iron  Co.,  150  N.  Y.  219.) 

2460.  The  burden  of  showing  that  an  affirmance  in  the  Appellate 
Division  was  unanimous  rests  on  the  party  asserting  it,  and  if  it  does 
not  appear  by  the  record  it  cannot  be  shown  by  proof  aliunde.  {Kap' 
Ian  V.  N.  Y.  Biscuit  Co.,  151  N.  Y.  171.) 

2461.  In  an  action  to  recover  damages  for  personal  injury  the 
Court  of  Appeals  may,  notwithstanding  an  unanimous  decision  by 
the  Appellate  Division,  review  exceptions  relating  to  the  charge  and 
refusals  to  charge  as  well  as  to  ruling  relating  to  evidence. 
(Ayers  v.  Del.,  Lack  &  West.  R.  R.  Co.,  158  N.  Y.  254.) 

2462.  The  amendment  in  1896  of  section  191  of  the  Code  of  Civil 
Procedure  did  not  operate  to  enlarge  the  jurisdiction  of  the  Court  ox 
Appeals  to  review  a  unanimous  decision  that  there  was  evidence  to 
sustain  a  verdict.     {Reed  v.  McCord,  160  N.  Y.  330.) 

2463.  A  certificate  by  the  Appellate  Division,  that  a  case  presents 
questions  of  law  which  ought  to  be  reviewed  by  a  Court  of  Appe**®» 
does  not  operate  to  give  the  latter  court  any  jurisdiction  to  revie^^  * 
unanimous  decision  by  the  Appellate  Division  that  there  is  evideH^^ 
to  sustain  the  verdict.     {Reed  v.  McCord,  160  N.  Y.  330.)  ^, 

2464.  The  fact  that  a  member  of  the  Appellate  Division  is  record^^ 
as  not  sitting  does  not  operate  to  prevent  a  decision  concurred  in  t>y 
the  other  four  from  being  treated  as  a  unanimous  one.  {Harroun  ^' 
Brush  El  Light  Co.,  152  N.  Y.  212.) 

2465.  Otherwise,  if  while  sitting,  he  is  recorded  as  not  voting- 
{Warn  v.  N.  Y.  Cent.,  etc.,  Co.,  163  N.  Y.  525.) 

2466.  The  rule,  that  a  unanimous  decision  at  the  Appella*^ 
Division  that  there  was  sufficient  evidence  to  sustain  a  verdict  cannot 
be  reviewed  by  the  Court  of  Appeals,  does  not  apply  when  the  ques- 
tion of  law  as  to  the  sufficiency  of  the  evidence  to  sustain  the  cause  of 
action  was  raised  only  upon  an  exception  to  a  charge  or  a  refusal  to 
charge.     {McOuire  v.  Bell  Tel.  Co.,  167  N.  Y.  208.) 

Motions  to  dismiss  or  to  appeal. 

2467.  See  Quinn  v.  O'Keeife,  151  N.  Y.  633;  Tullar  v.  The  Silver 
Metal  Mfg.  Co.,  153  id.  664 ;  MacMahon  v.  Brooklyn  &  N.  Y.  Ferry 
Co.,  153  id.  667 ;  Levy  v.  Hanneman,  169  id.  600. 
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Construction  of  acts. 

2468.  By  the  amendment  of  eection  1338  of  the  Code  of  Civil 
Procedure  by  chapter  946  of  Laws  of  1895,  in  Bubetitating  the  words 
"  determination  in  the  trial  court  '*  for  the  words  "  decision  of  the 
court  upon  a  trial  without  a  jury  *^  it  was  not  intended  to  change  the 
practice  in  reviewing  judgments  based  on  verdicts.  {Henavie  v.  N.  Y, 
Cent,,  etc.,  R.  R.  Co.,  154  N.  Y.  278.) 

2469.  For  the  purpose  of  depriving  the  Court  of  Appeals  of  juris- 
diction to  review  a  unanimous  order  of  the  Appellate  Division,  over- 
ruling exceptions  and  ordering  judgment  on  a  verdict  as  directed, 
such  order  is  to  be  considered  as  a  judgment  of  affirmance  within  the 
meaning  of  the  Code  of  Civil  Procedure.  (Huda  v.  Am.  Olucose  Co., 
151  N.  Y.  549.) 

2470.  In  an  action  to  recover  damages  for  personal  injuries  where 
a  judgment  for  affirmance  was  entered  upon  a  unanimous  decision 
by  the  Appellate  Division  on  the  afternoon  of  the  day  on  which  the  act 
to  prohibit  appeals  therefrom  to  the  Court  of  Appeals  was  signed  by 
the  Governor,  it  must  be  presumed  that  the  act  took  effect  at  the 
commencement  of  the  day  on  which  it  was  approved  by  the  Gover- 
nor.    (Croveno  v.  Atlantic  R.  R.  Co.,  150  N.  Y.  225.) 

2471.  The  fact  that  a  unanimous  decision  of  affirmance  in  the 
Appellate  Division  in  an  action  to  recover  damages  for  personal 
injury  was  rendered  prior  to  the  passage  of  the  act  prohibiting  appeals 
therefrom  to  the  Court  of  Appeals,  does  not  operate  to  prevent  the 
act  from  applying  in  a  case  where  the  judgment  upon  such  decision 
was  rendered  afterwards.  {Niendorff  v,  Manhattan  Ry.  Co.,  150 
N.  Y.  276.) 

See  also  chap.  IX,  suh  nom.  On  Appeal. 

Miscellaneotis. 

2472.  Where  a  plaintiff  recovers  an  award  of  less  than  $600,  for 
damages  for  negligence,  to  which  is  added  interest,  which  makes  his 
total  award  exceed  such  sum,  the  judgment  entered  thereon  is  appeal- 
able to  the  Court  of  Appeals.  (Qraville  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
104  N.  Y.  674.) 

2473.  Even  assuming  that  a  trial  court  has  the  power  to  direct 
a  witness  to  do  more  than  give  evidence  by  word  of  mouth,  its  exercise 
of  such  power  is  discretionary  and  not  a  subject  for  review  by  the 
Court  of  Appeals.     {Cole  v.  Fallbrooh  Coal  Co.,  159  N.  Y.  59.) 

2474.  As  to  jurisdiction  to  hear  appeal  from  order  affirming  order 
denying  motion  to  vacate  order  directing  plaintiff  to  appear  before  a 
person  named  for  personal  and  physical  examination.  Appeal  dis- 
missed.    (See  Taylor  v.  Anglo-Swiss  Cond.  Milk  Co.,  165  N.  Y.  611.) 

2475.  The  rule  applied,  that  an  affirmance  at  Appellate  Division 
precludes  the  Court  of  Appeals  from  examining  the  question  as  to  the 
effect  of  any  contributory  negligence  of  plaintiff  upon  his  right  to 
recover.     (Lewin  v.  Lehigh  Valley  R.  R.  Co.,  165  N.  Y.  667.) 

2476.  An  order  of  the  Appellate  Division  granting  a  reassessment 
of  damages,  which  was  had  pursuant  to  a  judgment  absolute  in  plain- 
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tifPs  favor,  is  not  reviewable  in  the  Court  of  Appeals,  even  upon  a 
certification  to  it  by  the  Appellate  Division  of  a  specified  question. 
(Lewin  v.  Lehigh  Vol.  R.  R.  Co.,  169  N.  Y.  336.) 

See  also  Lajace  v.  Troy  Wasie  Mfg.  Co.,  154  N.  Y.  768,  773. 

See,  In  General,  supra  (also,  ruling  2392). 

Hotice.^ 

Ik  Oenebal. 

2477.  Notice  to  a  seller  of  liquor  not  to  sell  or  give  liquor  is  now  a 
condition  precedent  to  a  right  of  action  under  the  Civil  Damage  Act. 
(Excise  Law  of  1892,  chap.  401,  §  40,  also  Laws  of  1892,  chap.  403, 

2478.  Notice  to  carrier  that  his  servant  has  been  intoxicated  while 
in  active  service  is  a  condition  precedent  to  an  action  for  damages, 
so  far  as  it  is  based  on  the  statute.     {Excise  Law  of  1892,  §  39.) 

2479.  The  fact  that  laborers  in  the  employ  of  a  railroad  company 
passed  a  place  in  a  fence  within  a  few  days  after  it  had  gotten  out  of 
repair  wUl  not  justify  a  finding  of  notice  to  the  company  of  the 
defect.     {Murray  v.  N.  Y.  Cent.  R.  R.  Co.,  3  Abb.  C.  A.  D.  339.) 

2480.  Beport  by  a  policeman  in  the  usual  course  according  to  a 
city  ordinance,  and  police  regulations  to  his  superior  oflBcer,  of  an 
unsafe  condition  of  a  sidewalk,  is  sufficient  to  charge  the  municipality 
with  notice  thereof  {Twogood  v.  The  Mayor,  etc.,  of  N.  Y.,  102 
N.  Y.  216.) 

2481.  The  knowledge  of  a  policeman  for  several  months  that  an 
owner  of  a  truck  is  in  the  habit  of  leaving  it  standing  in  the  street 
over  night  must  be  imputed  to  the  inunicipality.  {Farley  v.  The 
Mayor,  152  N.  Y.  222.) 

2482.  If  the  trustees  of  a  village,  who  by  statute  are  made  the 
commissioners  of  highways  for  the  village,  appoint  another  person  as 
street  commissioner  to  superintend  and  examine  the  streets,  notice 
to  him  of  a  defect  is  notice  to  the  corporation.  {McSherry  v.  Trus- 
tees of  Vill.  of  Canandaigua,  129  N.  Y.  612.) 

2483.  Under  the  Employer's  Liability  Act  notice  in  writing  of  the 
time,  place  and  cause  of  injury  must,  so  far  as  respects  actions  under 
that  act,  be  given  to  the  employer  within  one  hundred  and  twenty  days 
after  an  accident.  {Laws  of  1902,  chap.  600.  Why  days?  Why 
not  four  months?) 

2484.  "No  action  against  the  Mayor,  Aldermen  and  Commonalty 
of  any  city  in  this  State  having  fifty  thousand  inhabitants  or  over,  for 
damages  for  personal  injuries,  shall  be  maintained  "  unless  notice  of 
the  intention  to  commence  such  action  and  of  the  time  and  place  at 
which  the  injuries  were  received  shall  have  been  filed  with  the  counsel 
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to  the  corporation  or  other  proper  law  officer  thereof^  within  six 
months  after  such  cause  of  action  shall  have  accrued."  (Laws  of 
1886,  chap.  572;  Curry  v.  City  of  Buffalo,  135  N.  Y.  366.) 

This  act  is  a  specimen  of  the  legislatioii,  which  is  so  prevalent  and  be- 
coming a  favorite  method  of  winning  law-suits,  as  enamored  of  codeB, 
we  turn  our  common  into  statute  law.  The  way  the  act  was  indexed 
in  the  Session  Laws  helped  to  conceal  its  existence  from  the  profession, 
and  the  result  was  a  large  crop  of  nonsuits.  To  require  any  intending 
litigant  to  announce  an  intention  to  sue  otherwise  than  by  suit  is 
absurd.  To  require  him  to  announce  that  intention  to  the  law  officer 
of  a  city,  when  he  must  also  file  his  claim  with  its  financial  officer  is 
laughable. 

2485.  A  notice  of  intention  to  sue  which  in  substance  complies 
with  the  requirements  of  chapter  672  of  the  Laws  of  1886,  and  which 
comes  into  the  possession  of  the  corporation  counsel  within  the  time 
limited  by  the  act,  is  not  made  nugatory  by  reason  of  its  recital  of  the 
wrong  statute  and  being  addressed  to  the  comptroller,  nor  because 
on  its  journey  to  the  corporation  counsel's  office  it  travels  through 
the  comptroller's  office.  (Missano  v.  The  Mayor,  etc.,  of  Nsw  York, 
160  N.  Y.  123.) 

2486.  Notice  of  a  claim  for  damages  for  a  personal  injury,  couched 
in  such  terms  as  to  warrant  an  inference  that  a  suit  is  intended  and 
so  treated  by  the  corporation  counsel,  is  a  substantial  compliance  with 
chapter  572  of  the  Laws  of  1886,  and  does  not  need  to  contain  an 
express  statement  of  information  that  a  suit  is  to  be  begun.  {Sheehy 
V.  The  City  of  New  York,  160  N.  Y.  139.) 

2487.  Actions  cannot  be  maintained  against  villages  "unless  the 
claim  shall  have  been  presented  and  notice  of  the  time  and  place  at 
which  such  injuries  were  received  shall  have  been  filed  with  the  village 
clerk,  or  duly  presented  to  the  board  of  trustees  within  one  year  after 
such  cause  of  action  shall  have  accrued.  (Laws  of  1870,  chap.  291, 
part  of  %  9,  as  am.  by  Laws  of  1889,  chap.  440.) 

Determined  to  improve  on  the  method  pursued  by  a  larger  municipality 
in  order  to  get  rid  of  the  consequences  of  official  carelessness,  a  certain 
village  not  long  ago  obtained  an  act  requiring  such  a  notice  to  be  served 
on  it  within  twenty-four  hours  after  an  accident.  Needless  to  add  that  it 
was  held  to  be  unconstitutional.  Another  village  was  content  with  requir- 
ing a  notice  of  thirty  days.  This  also  has  just  been  held  to  be  unconsti- 
tutional —  at  least  as  to  a  person  who  was  so  injured  that  he  could  not 
give  the  notice.  (See  cases  in  Appellate  Division,  cited  in  note  to 
constitutional  questions,  supra.) 

Constructive  Notice. 

2488.  Existence  of  a  defect  in  a  highway  for  two  weeks  is  sufficient 
to  authorize  an  inference  that  the  public  authorities  had  notice 
thereof.     (Requa  v.  City  of  Rochester,  45  N.  Y.  129.) 

2489.  Two  months.     {Diveny  v.  City  of  Elmira,  51  N.  Y.  506.) 
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2490.  FoTir  or  five  days  are  sufBcient.  {Todd  v.  City  of  Troy,  61 
N.  Y.  507,  number  of  days  given  in  report  below,  61  Barb.) 

2491.  Constructive  notice  to  a  municipality  of  the  existence  in  its 
street  of  a  pile  of  dirt,  which  should  be  lighted  over  night,  cannot  be 
inferred,  where  the  pile  was  made  the  same  day  and  the  circumstances 
were  not  such  as  to  warrant  a  presumption  that  it  would  be  left 
there  over  night.     (BreU  v.  City  of  Buffalo,  144  N.  Y.  163.) 

2492.  The  city  of  Cohoes  obtained  passage  of  an  act  preventing  the 
application  of  tifie  doctrine  of  constructive  notice  in  actions  against 
it.  (See  McNally  v.  City  of  Cohoes,  127  N.  Y.  350.)  So  also  the  city 
of  Rochester.     (See  Sprague  v.  City  of  Rochester,  159  N.  Y.  20.) 

2493.  Violation  of  rule  by  an  employee  for  four  months  is  not 
sufiicient  to  charge  a  master  with  constructive  notice  of  it,  unless  it  is 
of  a  kind  to  come  within  the  observation  of  an  employee  who  repre- 
sents him.     (Cameron  v.  N.  Y.  Cent,  etc.,  Co,,  145  N.  Y.  400.) 

2494.  Notice  of  one  defect  in  a  machine  is  not  constructive  notice 
of  another  defect,  so  as  to  cast  upon  an  employer  a  liability  for 
negligence  in  not  repairing  the  latter.  (Schulz  v.  Rohe,  149  N.  Y. 
132.) 

See  also  chap.  VII,  Evidence,  sub  nom.  Notice.  Other  cases,  in- 
volving notice  or  knowledge  as  ingredients  of  negligence,  both  causa- 
tive and  contributory,  will  be  found  in  chaps.  II  and  III.  See  also 
chap.  V. 

STnisanoe.^ 

2495.  Where  an  injury  results  from  a  nuisance  in  a  highway,  it  is 
immaterial  whether  negligence  caused  the  nuisance.  {Congreve  v. 
Morgan,  18  N.  Y.  84.) 

2496.  To  float  logs  down  rivers  is  not  unlawful.  {Town  of  P,  v. 
Loveless,  72  N.  Y.  211.) 

2497.  Keeping  gunpowder  on  one's  own  premises,  in  a  place  or 
under  circumstances  where  it  would  be  likely  in  case  of  explosion  to 
injure  neighboring  dwellings,  is  a  nuisance.  {Heeg  v.  lAcM,  80 
N.  Y.  679.) 

2498.  It  is  not  a  nuisance  for  an  owner  of  a  house  to  maintain  a 
reasonably-sized  stepping  stone  on  the  sidewalk  in  front  of  it,  even 
though  it  is  maintained  in  violation  of  an  ordinance.  {Robert  v. 
Powell,  168  N.  Y.  411.     See  note  to  this  case  in  Part  II.) 

For  other  cases  in  Nuisance,  see  chaps.  II  and  III. 

Ordinances.'^ 

2499.  Violation  of  a  city  ordinance  is  not  alone  evidence  of  careless- 
ness suflBcient  to  charge  a  defendant  with  the  consequences  of  an 
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accident  which  would  not  have  occurred  except  for  such  violation. 
(Brown  v.  Buffalo  &  Si.  Line  B.  B.  Co.,  22  N.  Y.  191.) 

2500.  The  last  case  said  to  stand  on  doubtful  ground  as  to  ordi- 
nances. {Jetter  v.  N.  Y.  &  Harlem  B.  B.  Co.,  2  Abb.  C.  A.  D. 
458.) 

2501.  Violation  of  a  city  ordinance  is  evidence  of  negligence. 
(Beisiegel  v.  N.  Y.  Cent  B.  B.  Co.,  14  Abb.  Pr.  N.  S.  29.) 

2502.  An  ordinance  limiting  the  speed  of  railroad  trains  at  certain 
places  in  a  city  is  immaterial  where  the  accident  occurs  at  another 
place.     {Calligan  v.  N.  Y.  C.  &  E.  B.  B.  B.  Co.,  59  N.  Y.  651.) 

2503.  A  city  ordinance  requiring  a  flagman  to  be  stationed  at 
every  street  crossing  is  admissible  against  a  railroad  company^  which^ 
though  not  owning  the  railroad,  or  having  anything  to  do  with  em- 
ploying the  flagman,  runs  its  trains  over  the  road.  (McOrath  v. 
N.  Y.  C.  &  E.  B.  B.  B.  Co.,  63  N.  Y.  522.) 

2504.  It  is  an  open  question  in  this  State  whether  the  violation  of 
a  municipal  ordinance  is,  upon  the  question  of  negligence,  to  be 
regarded  like  a  violation  of  a  statute.  (Massoth  v.  Del.  &  Eud.  C.  Co., 
64  N.  Y.  524.) 

2505.  The  running  of  a  train  in  a  city  faster  than  the  rate  allowed 
by  the  cit/s  ordinance  is  evidence  of  negligence.  (Wasmer  v.  Del.,  L. 
&  Tf.  B.  B.  Co.,  80  N.  Y.  212.) 

2506.  Violation  of  a  city  ordinance  is  not  by  itself  negligence. 
(Knupfle  V.  Knickerbocker  Ice  Co.,  84  N.  Y.  488.) 

2507.  The  failure  to  obey  an  ordinance  as  to  removal  of  ice  and 
snow  from  a  sidewalk,  does  not  subject  a  householder  to  liability  to  a 
passer-by  for  damages  from  slipping  thereon.  {Moore  v.  Oadsden,  93 
N.  Y.  12.  See  City  of  Boch.  v.  Campbell,  123  N.  Y.  405,  infra.  Be- 
covery  Over.  Contra,  Tremblay  v.  Earmony  Mills,  171  N.  Y. 
598.) 

2508.  When  the  issue  is  whether  a  permitted  obstruction  in  a 
street  exceeds  the  lawful  limits  of  the  permit,  and  is  therefore  a 
nuisance,  the  question  must  be  decided  by  an  appeal  to  the  ordinance^ 
rather  than  to  a  regulation  of  a  department  of  the  municipality. 
{Behberg  v.  The  Mayor,  etc.,  of  N.  Y.,  99  N.  Y.  662.) 

2509.  In  an  action  against  a  municipal  corporation  for  damages 
through  neglect  to  keep  its  sidewalks  clear  of  ice  and  snow,  its  ordi- 
nance requiring  householders  to  remove  ice  and  snow  from  their  side- 
walks is  not  immaterial  to  show  that  the  municipal  authorities  are 
aware  that  accumtdations  of  ice  and  snow  on  sidewalks  are  dangerous. 
(Nor  is  it  necessary  adds  the  court.)  (Pomfrey  v.  Vill.  of  Saratoga 
Springs,  104  N.  Y.  459.) 

For  liability  in  case  of  violating  ordinance  against  stepping-stones  on 
sidewalks,  see  Nuisance,  iupra. 

Payment.     (See  Satisfaction.)] 
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Presentment  of  claims.^ 

2510.  A  suit  against  a  village  must  be  preceded  by  a  filing  of  the 
claim  with  the  village  clerk^  or  its  presentation  to  the  board  of  trustees 
within  one  year  from  the  time  it  accrued.  {Laws  of  1870,  chap.  291, 
§  9,  (w  am.  by  Laws  of  1889,  chap.  440.  The  special  charter,  if  any, 
of  a  particular  village  should  be  examined.) 

2511.  A  suit  against  a  town  must  be  preceded  by  the  presentation 
of  a  verified  statement  of  the  cause  of  action  to  the  supervisor  of  the 
town  within  six  months  after  it  accrued,  and  cannot  be  brought  until 
fifteen  days  after  such  presentation.     (The  Highway  Law  of  1890, 

§16.) 

2512.  A  suit  against  a  city  must  in  most  cases  be  preceded  by  a 
presentation  of  the  claim  to  its  financial  or  other  officer,  and  a  request 
for  its  adjustment.  (Constilt  the  various  charters.  As  to  New  York 
city,  see  Charter  of  1901.) 

As  to  Notice  of  Suit,  see  Notice,  supra.  See  also  chap.  IX,  Prac- 
tice, svb  nom.  same  heading;  also  chap.  V,  Defenses,  siA  nom.  Stat, 
of  Lim. 

Beoovery  over.* 

2513.  A  town,  mulcted  in  damages  for  neglect  of  its  highway  com- 
missioners, may  recover  over  from  them  the  amount  of  the  judgment 
therefor.     (Highway  Law,  §  17.) 

2514.  A  municipality,  which  fails  to  require  in  its  contract  with  a 
contractor  for  a  public  improvement  that  he  shall  properly  guard 
the  same  to  prevent  injuries  to  passers-by,  cannot  recover  over  from 
him  the  damages  it  has  had  to  pay  a  passer-by  for  injuries  sustained 
through  the  absence  of  a  guard.  (Ciiy  of  ouffalo  v.  HoUoway,  7 
N.  Y.  493.) 

2515.  An  insurer,  who  has  paid  a  shipper's  loss,  cannot  recover 
over  from  the  carrier,  if  the  loss  was  included  in  an  exemption  clause 
in  the  bill  of  lading.     (Merc.  Ins.  Co.  v.  Calebs,  20  N.  Y.  173.) 

2516.  Plaintiff,  mulcted  in  damages  for  defect  in  highway  between 
car  tracks,  nonsuited  because  of  certain  clauses  in  its  contract  with 
defendant.  (City  of  Brooklyn  v.  Brooklyn  City  R.  R.  Co.,  47  N.  Y. 
475.) 
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2517.  A  reservation,  in  a  license  to  lay  tracks^  of  the  right  to 
revoke  it  on  the  licensee's  failure  to  comply  with  an  agreement  to 
keep  the  street  safe  for  passage^  does  not  affect  the  right  of  the 
municipality  to  recover  damages  resulting  from  the  licensee's  failure 
to  keep  the  agreement.  (Mayor  v.  Troy  &  Bens.  R.  R.  Co.,  49  N.  Y. 
657.) 

2518.  An  insurance  company,  which  has  paid  a  loss  insured 
against,  is  subrogated  to  the  ri^ht  of  action  of  the  insured  against  a 
person  whose  negligence  caused  the  loss.  (Arctic  Fire  Ins.  Co.  v. 
Austin,  69  N.  Y.  470.) 

2519.  Where  a  carrier  negligently  makes  out  a  bill  of  lading  to  the 
wrong  person,  one  who  has  been  mulcted  in  damages  at  the  suit  of 
another  who  has  made  advances  thereon,  may  recover  over  from  the 
carrier.     (Fanners  &  M.  Nat.  Bank  v.  Erie  R.  Co.,  72  N.  Y.  188.) 

2520.  A  municipality  does  not,  by  entering  into  a  contract  for  the 
erection  of  a  building,  thereby  give  a  license  to  violate  its  ordinances 
as  to  placing  obstructions  on  its  streets,  so  as  to  prevent  a  recovery 
over  from  the  contractor  for  damages  recovered  from  it  by  a  passer-by. 
(City  of  Rochester  v.  Montgomery,  72  N.  Y  65.) 

2521.  A  case  of  recovery  over  of  damages  resulting  to  a  municipality 
by  reason  of  an  improperly-guarded  excavation.  ( Village  of  Port  Jer^ 
vis  V.  First  Nat.  Bank  of  Port  Jervis,  96  N.  Y.  550.) 

2522.  An  insurance  company,  which  has  paid  the  owner  for  prop- 
erty destroyed  by  fire  due  to  another's  negligence,  may  recover  from 
the  latter  the  amount  it  has  been  obliged  to  pay.  (Conn.  Fire  Ins. 
Co.  V.  Erie  R.  Co.,  73  N.  Y.  399.) 

2523.  A  municipality,  mulcted  in  damages  at  the  suit  of  a  passer-by, 
occasioned  by  its  neglect  to  keep  its  sidewalk  in  repair,  cannot  recover 
over  from  the  adjoining  lotowner,  even  though  by  the  municipality's 
charter  the  duty  is  imposed  upon  him  to  keep  the  sidewalk  in  front 
of  his  lot  in  repair.     (City  of  Rochester  v.  Campbell,  123  N.  Y.  405.) 

2524.  A  mimicipality  may  recover  over  where  the  property  owner 
made  a  permanent  opening  in  the  sidewalk,  and  did  not  maintain  it 
properly.  (Trustees  of  Vill.  of  Canandaigua  v.  Foster,  156  N.  Y. 
354.) 

2525.  The  rule  as  to  recovery  over  by  a  person  who  has  been  cast 
in  judgment  for  the  negligence  of  another  applies  to  judgments  of  the 
United  States  courts  as  well  as  our  own.  (Oceanic  St.  Nav.  Co.  v. 
Compania  Tr.  Esp.,  134  N.  Y.  461 ;  S.  C,  144  N.  Y.  663.) 

2526.  In  an  action  upon  a  policy  of  insurance  against  accident 
suits,  under  which  the  right  of  the  insured  to  recover  the  amount  of 
the  judgment  which  he  has  to  pay  in  such  a  suit  depends  on  his  having 
complied  with  certain  statutory  requirements,  the  question  whether  he 
had  so  complied  is  to  be  determined  without  reference  to  the  fact 
that  such  judgment  was  predicated  on  the  fact  that  he  had  not. 
(Olens  Falls  Port.  Cem.  Co.  v.  Trav.  Ins.  Co.,  162  N.  Y  399.) 

2627.  For  recovery  over,  against  a  public  contractor  for  negligence 
in  guarding  excavation  in  a  street.  (See  The  Mayor  of  N.  Y.  v.  Brady, 
151  N.  Y.  611.) 
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As  to  admisBibility  of  judgment-ioll  in  prior  action^  see  chap.  VII, 
Evid.,  8vb  nom.  that  heading. 

Bes  adjndioata.^<> 

2528.  In  an  action  to  recover  damages  for  a  flooding  of  land,  a 
judgment  recovered  in  a  former  action  for  prior  damages  from  a  prior 
flooding  due  to  the  same  causes  is  res  adjudicata  as  to  the  defendant's 
UabiUty.     (Plate  v.  N.  Y.  Cent  R.  R.  Co.,  37  N.  Y.  472.) 

2529.  An  action  against  a  physician  to  recover  damages  for  mal- 
practice is  barred  by  a  judgment  in  favor  of  the  physician  against  the 
plaintiff  on  a  complaint  to  recover  for  the  value  of  the  services  which 
constituted  the  alleged  malpractice,  even  though  recovered  in  a 
justice's  court  on  default  after  the  action  for  malpractice  had  been 
begun.     {Gates  v.  Preston,  41  N.  Y.  113.) 

2530.  Where  a  person  has  agreed  to  save  another  harmless  from 
results  of  his  negligence,  a  judgment-roll  in  an  action  against  the 
former  for  damages  resultii^  from  such  negligence,  is  conclusive 
against  the  latter,  where  he  has  been  given  opportunity  to  defend  the 
prior  action.     (Mayor  v.  Troy  &  Lans.  R.  R.  Co.,  49  N.  Y.  657.) 

2531.  A  judgment  against  a  negligent  person  is,  in  an  action  by  him 
for  recovery  over  against  another,  who  was  given  notice  of  the  action 
and  was  requested  to  defend  it,  conclusive  on  the  latter  as  to  matters 
which  might  have  been  urged  against  its  recovery.  (City  of  Rochester 
V.  Montgomery,  72  N.  Y.  65.) 

2532.  A  judgment  in  favor  of  a  person  in  a  suit  brought  by  him  to 
recover  the  value  of  his  services  is,  though  on  default,  res  adjudicata 
upon  the  question  whether  he  was  negligent  in  their  rendition.  (Blair 
V.  BaHlett,  75  N.  Y.  150.) 

2533.  Where  the  negligence  of  a  bank  in  the  collection  of  a  foreign 
draft  has  resulted  in  damages  to  the  holder,  the  judgment  of  a  court 
of  competent  jurisdiction,  in  an  action  in  another  State  by  the  holder 
against  the  drawer,  that  the  latter  is  discharged,  is  conclusive  in  this 
State  against  the  bank  as  to  the  amoimt  of  damages  resulting  from 
its  negligence.    (First  Nat.  Bank  v.  Fourth  Nat.  Bank,  89  N.  Y.  412.) 

2534.  A  judgment  against  a  plaintiff,  upon  the  ground  that  he  had 
neglected  to  perform  some  preliminary  act  necessary  to  perfect  his 
cause  of  action,  such  as  giving  a  notice,  is  not  a  bar  to  a  second  action 
begun  after  the  performance  of  such  act.  (Rose  v.  Hawley,  141  N.  Y. 
366.) 

2535.  An  injury  to  the  person  and  one  to  the  property,  though 
resultins:  from  the  same  tortious  act,  constitute  different  causes  of 
action  and  a  judgment,  in  a  suit  to  recover  damages  for  the  one,  is  not 
a  bar  to  an  action  to  recover  damages  for  the  other.  (Reilly  v.  Sicilian 
Asphalt  Co.,  170  N.  Y.  40.) 
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2536.  A  decision  on  a  motion  after  investigation  through  witnesses 
is  conclusive  as  to  controversies  between  the  parties  and  &eir  privies^ 
which  the  record  shows  must  have  been  decided  in  order  to  reach  the 
result.     (Williams  v.  Barkley,  166  N.  Y.  48.) 

See  ruling  2526. 

SatiBfactian.^^ 

2537.  "  The  rule  is  that  a  party  receiving  injury  from  the  wrong- 
ful acts  of  others  is  entitled  to  but  one  satisfaction,  and  that  an 
accord  and  satisfaction  by,  or  a  release,  or  other  discharge  by  the  volun- 
tary act  of  the  party  injured,  of  one  of  two  or  more  tort  feasors,  is  a 
discharge  of  all/'  {Barrett  v.  Third  Ave,  R.  B.  Co.,  45  N.  Y.  628. 
Per  Allen,  J.,  at  p.  635.) 

Note  the  force  of  the  word  "joint"  in  connection  with  the  decision  in 
Atlantic  Dock  case,  cited  in  chap.  V,  8uh  nom.   Payment. 

2538.  Recovery  by  the  injured  person  in  his  lifetime  of  his  damages 
from  a  wrongdoer  is  a  bar  to  an  action  against  that  wrongdoer  under 
the  Death  Act.  (Littlewood  v.  The  Mayor,  89  N.  Y.  24.  See  note 
on  this  case  in  Part  II.) 

2539.  A  release  upon  a  settlement  of  a  claim  for  damages  to  the 
next  of  kin  for  negligently  causing  the  death  of  another,  given  in 
advance  of  the  issuance  of  letters  of  administration  by  a  person  who 
is  not  one  of  the  next  of  kin,  is  not  a  bar  to  an  action  ta  recover  such 
damages,  even  though  the  person  who  signed  the  release  becomes  one 
of  the  administrators,  and  the  money  so  paid  was  used  by  the  next  of 
kin  for  the  funeral  expenses.     (Stuber  v.  McEntee,  142  N".  Y.  200.) 

See  chap.  V,  Defenses,  sub  nom.  Payment;  Belease. 

Statutory  Duties. 

Civil  Damage  Act." 

2540.  Husbands,  wives,  children,  parents,  guardians,  employers,  or 
other  persons,  who  are  injured  in  person,  property  or  means  of  support 
by  any  intoxicated  person  or  in  consequence  of  the  intoxication  of  any 
person  may  recover  all  the  damages  sustained,  and  exemplary  damages 
in  proper  cases,  against  the  person  who  by  sale  or  gift  of  intoxicating 
liquor,  has  caused  the  intoxication  in  whole  or  in  part,  and  also  against 
the  owner  of  the  premises  where  it  is  sold  if  he  rents  them  or  permits 
their  occupation  with  knowledge  that  intoxicating  liquor  is  to  be 
sold  therein.  (Laws  of  1873,  chap.  646,  §  1, —  virtually  nullified  by 
acts  requiring  notice  not  to  sell  as  a  condition  precedent,  see  Notice, 
supra.) 


11  Hurley  v.  N.Y.  &  Bk.  Brew. 
Schramm  v.  B'klyn  Hts.  R. 
Doyle  V.  N.  Y.,  Ont.  &  W.  Ry. 


APPELLATE  DlVISIOlf. 

.     13     167 

35    334 

.    66    303 

12  Lawson  v.  Eggleston 

affd.  164  N.  Y.  600. 

2S 

52 

Digitized  by 


Google 


Chap.  X.]  Miscellaneous  Subjects.  33* 

2541.  Under  the  Civil  Damage  Act,  if  an  agent,  who  lets  premises 
for  the  owner,  knows  that  liquor  is  to  be  sold  on  them,  his  knowl- 
edge is  imputable  to  the  owner.     (Hall  v.  Oermain,  131  N,  Y.  536.^ 

A  list  of  the  cases  under  this  act  will  be  found  in  Part  III  {auh  nom^ 
Intoxication).  In  this  part  they  have  been  classified  according  to  tha 
rulings  made  in  them. 

Death  Act. 

2542.  ^*  The  executor  or  administrator  of  a  decedent  who  has  left 
him  or  her  surviving  a  husband,  wife  or  next  of  kin,,  may  maintain  an 
action  to  recover  damages  for  a  wrongful  act,  neglect  or  default  by 
which  the  decedent^s  death  was  caused,  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an  action  in  favor 
of  the  decedent  by  reason  thereof,  if  death  had  not  ensued.  Such  an 
action  must  be  commenced  within  two  years.^'  (Code  of  Civil  Pro^ 
cedure,  §  1902.  Original  act  as  to  widow  and  next  of  kin,  Laws  of 
1847,  chap.  450 ;  as  to  husband.  Laws  of  1870,  chap.  78.) 

An  enactment  as  to  rights  is  placed  in  a  code  of  remedies!!! 

QuEBY. —  Is  the  provision  as  to  two  years  to  be  construed  as  a  condition^ 
or  merely  as  a  limitation  governed  by  the  exceptions  as  to  nonresidence 
and  absence  from  the  State?  It  would  seem  that  the  decision  of  the 
late  Superior  Court  {Londriggam,  v.  'S,  T.,  N.  E,  d  E.  R,  R,  Co.,  6  Civ* 
Proc.  Rep.  76;  8,  C,  12  Abb.  N.  C.  273),  holding  that  these  exceptions 
do  not  apply,  will  not  stand  the  test  of  time.  The  fact  that  the  Legis- 
lature re-enacted  the  law  of  1847  as  a  part  of  the  Code  of  Civil  Procedure 
should  be  taken  as  an  expression  of  its  intention  that  this  section  is  not 
to  be  considered  as  a  special  act  having  a  special  limitation,  but  as  a  part 
of  the  Code  and  subject  to  the  general  exception  that  the  several  periods 
of  limitation  fixed  by  the  Code  are  suspended  during  absence  from  the 
State.  Had  the  section  been  worded,  "  provided  that  such  action  be  begun 
within  two  years,''  then  no  doubt  the  decision  would  have  been  correct. 
In  the  absence  of  such  a  proviso,  the  other  construction  should  be  upheld* 
A  construction  that  a  person  guilty  of  manslaughter  can  by  a  temporary 
absence  of  two  years  defeat  a  civil  action  to  recover  damages  for  it  ia 
not  to  be  favored. 

2543.  The  Death  Act  of  this  State  does  not  apply  to  eases  where 
the  transaction  occurred  in  a  foreign  country.  (Whitford  v.  Panama 
R,  B.  Co.,  23  N.  Y.  465.) 

2544.  To  entitle  legal  representatives  to  recover  under  the  Death 
Act,  it  is  not  indispensable  that  the  deceased  should  leave  him  sur- 
viving both  '^  a  widow  and  next  of  kin.'^  (McMdhon  v.  The  Mayor, 
33  N.  Y.  642.) 

2545.  The  Death  Act  of  this  State  has  no  extra-territorial  force. 
(Mahler  v.  Norwich  &  N.  Y.  Tran.  Co.,  35  N.  ^Wkfji 

2546.  A  husband,  not  being  next  of  kin  of  hismieThad  not,  prior 
to  the  amendment  of  the  Death  Act,  by  Laws  of  1870,. chap.  78,  any 
interest  in  a  judgment  recovered  under  it  (Drake  v.  CHlmore,  52 
N.  Y.  389.) 
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2647.  Under  the  Death  Act  of  this  State  an  action  may  be  main- 
tained in  this  State  against  the  citizen  owners  of  a  domestic  vessel  to 
recover  damages  for  negligently  causing  the  death  of  a  citizen  upon 
such  vessel  while  on  the  high  seas.  (McDonald  v.  Mallory,  77  N.  Y. 
546.) 

2548.  An  action  to  recover  damages  for  negligently  causing  death 
in  another  State  is  maintainable  in  this  State  by  an  administrator 
appointed  here,  if  there  is  in  such  other  State  a  Death  Act  similar  to 
our  own.     (Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48.) 

2549.  The  Death  Act  of  this  State  does  not  create  any  right  of 
action  for  a  negligent  killing  out  of  the  State.  (Debevoise  v.  N,  T., 
Lake  Erie  &  W.  B.  R.  Co.,  98  K  Y.  377.) 

2550.  Where  a  statute  of  another  State  gives  to  a  widow  a  cause  of 
action  to  recover  damages  for  negligentlv  causing  her  husband^s 
death  in  that  State,  the  widow  may  sue  in  this  State  to  recover  the 
same.     (Wooden  v.  Western  N.  Y.  &  Penn.  R.  R.  Co.,  126  N.  Y.  10.) 

Other  Acts.*^ 

2561.  Owners,  lessees,  proprietors,  and  managers  of  hotels  exceed- 
ing two  stories  in  height  must  place  in  every  lodging-room  above  the 
groimd  floor  a  rope  or  other  better  appliance,  for  use  as  a  fire  escape, 
securely  fastened,  and  also  a  printed  notice  that  it  is  there.  (Laws  of 
1887,  chap.  720.) 

2562.  The  common-law  liability  of  innkeepers  for  guest's  property 
destroyed  by  fire  in  out-buildings  is  abrogated  in  cases  "where  it 
shall  appear  that  such  loss  or  destruction  was  the  work  of  an  incen- 
diary and  occurred  without  the  fault  or  negligence  of  such  innkeeper.** 
(Laws  of  1866,  chap.  658.) 

2553.  The  Innkeepers'  Act  of  1855,  lessening  their  comjnon-law 
liability,  was  amended  in  1883.     (Laws  of  1883,  chap.  227.) 

2554.  In  New  York  city  the  following  duties  are  imposed  upon 
owners  of  buildings:  (1)  To  place  such  trapdoors  at  each  floor  in 
elevator  shafts  as  the  superintendent  of  buildings  shall  direct;  (2)  to 
provide  certain  tenement-houses,  factories,  hotels,  oifice,  and  other 
specified  buildings  with  such  fire  escapes,  alarms,  and  doors  as  such 
superintendent  shall  direct;  (3)  to  follow  certain  other  requirements 
in  building  too  numerous  to  admit  of  mention  here,  neglect  to  obey 
which  may  (possibly)  give  a  right  of  action  to  any  one  who  can  show 
that  he  has  thereby  sustained  injury.  (Building  Laws  of  New  York 
city.  Laws  of  1871,  chap.  625,  §§  16,  28,  etc.,  as  am.  by  Laws  of  1874, 
chap.  547,  §§  5,  7,  etc.,  merged  in  The  Consol.  Act  of  1882,  chap.  410, 
and  later  in  the  charters  of  1897  and  1901,  and  Building  Code.) 
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2655.  In  the  city  of  New  York,  owners  of  tenement-houses  must 
light  the  halls  at  certain  times.     (Laws  of  1895,  chap.  567.) 

2556.  The  act,  sometimes  called  the  Employers'  Liability  Act, 
which  has  just  gone  into  efifect,  in  providing  for  the  liability  of  the 
employer  for  dtunages  to  an  employee  for  an  injury  resulting  from 
a  defect  in  "  the  ways,  works,  and  machinery,^'  due  to  the  negligence 
of  the  employer  or  of  the  person  charged  with  supervision  thereof, 
does  not  define  the  measure  of  duty  which  it  says  is  to  be  applied. 
(Laws  of  1902,  chap.  600.) 

This  act  marks  an  important  stage  in  the  development  of  our  law  of 
negligence.  Its  tenor  is  such  as  to  make  it  clear  that  it  is  only  a  tentative 
measure.  It  is  given  in  full  at  the  end  of  this  chapter.  In  its  present 
form  it  will  give  rise  to  much  litigation  over  its  scope  and  effect.  It  pro- 
vides that  if  an  injury  happen  to  an  employee  as  above  specified,  and 
if  notice  thereof  is  given  within  one  hundred  and  twenty  days  thereafter, 
and  action  brought  within  one  year,  the  employee,  not  being  himself  at 
fault,  or  in  case  of  his  death,  his  legal  representatives  (if  he  leaves  widow 
or  next  of  kin)  "  shaZl  have  ike  same  right  of  compenatUian  amd  remedies 
against  the  employer  as  if  the  employee  had  not  been  an  employee  of,  nor 
in  the  service  of  the  employer,  nor  engaged  in  his  work'* 

What  is  the  duty  which  the  employer  owes  to  strangers  in  respect  of 
his  ways,  works,  and  machinery?  What  is  their  right  of  compensation? 
What  are  their  remedies?  Are  the  cases  of  Larmore  v.  Crown  Pt.  Iron 
Co,,  Victory  v.  Baker,  and  others,  defining  the  duties  of  owners  of  private 
premises  who  invite  persons  on  them  (Collected  in  art.  IV  of  tit.  IV  of 
chap.  II),  to  be  the  measure  of  the  employer's  liability  under  this  act? 

As  the  act  only  applies  to  actions,  where  notice  of  the  accident  was 
given,  and  as  it  does  not  affect  existing  remedies  in  the  absence  of  notice, 
the  employee  has  the  election  to  pursue  the  employer  under  the  statute 
or  at  common  law.  Suppose  however  he  does  give  the  notice.  Is  he  then 
shut  up  in  the  statute?  It  is  easier  to  ask  than  to  answer  such  a  ques- 
tion, and  the  notice  in  any  given  case  should  not  be  served  as  a  matter 
of  course,  but  only  after  a  careful  consideration  of  the  facts  of  the  par- 
ticular case.  It  may  be  that  an  employee  would  not  do  well  to  insist  on 
the  remedy  which  would  be  his  if  he  "  had  not  been  an  employee." 

Another  question  arising  under  this  act  is,  whether  the  provisions  of 
section  3  are  to  be  applied  in  all  actions,  or  only  to  those  brought  after 
notice  to  the  enployer  as  provided  by  section  2.  The  last  sentence  of 
section  3  gives  rise  to  this  query. 

2556.  Other  statutes,  under  which  causes  of  action  may  arise,  will  be 
found  in  the  various  titles  and  articles  of  chapter  II,  svb  nom.  Stat- 
utes, or  in  the  cases  cited  in  that  chapter. 

A  list  of  all  statutes  cited  in  this  book  is  given  in  Part  in.  It  is  not 
practicable  to  give  a  reference  to  every  statute,  which  creates  or  bears 
upon  a  cause  of  action  growing  out  of  negligence.  The  general  rule  is 
that  omission  to  perform  a  duty  enjoined  by  any  statute  is  aetionable 
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negligence  in  those  oMee  where  it  would  be  if  the  duty  existed  at  common 
law  {9upra,  I  16).  In  the  Penal  Code  maj  be  found  yarioua  provisions 
which  maj  create  or  affect  a  right  of  action  for  negligence.  The  same  is 
true  of  other  acts,  to  enumerate  which  could,  however,  subserve  no  mate- 
rial purpose. 

2567.  A  subetantial^  rather  than  a  literal,  compliance  with  a  stat- 
ute only  is  necessary.  {Mailoy  v.  N.  Y.  Real  Est.  Asm.,  156  N.  Y. 
205;  Olens  Falls  Port.  Cem.  Co.  v,  Trav.  Ins.  Co.,  162  id.  399.  And 
see  Pauley  v.  Steam  Gauge  d  L.  Co.,  131  id.  90.) 

Trespasiert. 

2558.  Where  cattle  are  trespassing  on  another's  property^  the  latter 
owes  no  duty  to  their  owner  to  take  care  not  to  injure  them.  {Munger 
w.  Tonawanda  R.  R.  Co.,  4  N.  Y.  349.) 

2559.  A  servant  run  over  while  walking  along  the  master's  track  to 
liis  work  is  to  be  regarded,  if  rightly  there,  as  engaged  in  the  discharge 
<of  his  work,  or  if  not  so  regarded,  then  as  a  trespasser.  (Boldt  v. 
N.  Y.  Cent.  R.  R.  Co.,  18  N.  Y.  432.) 

2560.  The  statutory  duty  of  railroad  companies  to  give  warnings 
«of  their  trains  at  crossings  is  owing  to  travelers  on  the  highway,  not 
to  persons  walking  on  their  tracks.  (Harty  v.  Cent.  R.  R.  of  N.  J.,  42 
JSr.  Y.  468.) 

2561.  A  person  riding  in  a  caboose  of  a  freight  train  at  the  invi- 
tation of  its  conductor,  given  in  defiance  of  the  company's  instruc- 
tions, is  unlawfully  on  the  train.  {Eaton  v.  Del.,  L.  &  W.  R.  R.  Co., 
57  N.  Y.  382.) 

2662.  A  common  carrier  owes  no  duty  of  care  to  persons  unlaw- 
fully on  its  trains.     {Id.) 

2563.  In  ejecting  a  trespasser  from  one's  premises,  it  must  be  done 
with  reasonable  care  for  his  bodily  safety.  {Rounds  v.  Del.,  L.  &  W. 
R.  R.  Co.,  64  N.  Y.  129;  Hoffman  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  87 
id.  25.) 

2564.  When  a  master  instructs  his  servant  as  to  who  shall  be 
allowed  to  ride  on  his  conveyance,  he  is  responsible  for  the  manner 
in  which  the  servant  puts  persons  off,  where  the  servant  does  so  with 
the  intention  of  carrying  out  the  instructions.     {Id.) 

2565.  A  person  who  steps  upon  a  railroad  track  to  save  life  is  not  a 
trespasser.     {Spooner  v.  Del,  Lack.  &  W.  R.  R.  Co.,  115  N.  Y.  22.) 

2566.  A  trespasser  who  goes  on  private  premises  at  night  with 
knowledge  that  a  watchman  is  in  the  habit  of  discharging  guns  as  a 
means  of  protecting  them  from  poachers,  contributes  to  any  injury 
he  may  receive  from  a  discharge  of  a  gun  imder  such  circumstances. 
{Magar  v.  Hammond,  171  N.  Y.  377.) 

See  art  IV,  of  tit  TV,  of  chap.  II,  sub  nam.  As  to  Persons  Coming 
<on  Premises. 
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2567.  Employers'  IdabiUty  Act. 

CHAP.  600,  LAWS  OP  1902. 

AN  ACT  to  extend  and  regulate  the  liability  of  employers  to  make 
compensation  for  personal  injuries  suffered  by  employees. 

Became  a  law,  April  16,  1902,  with  the  i^proval  of  the  Goveraor.    Passed, 
three-fifths  hemg  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  Where,  after  this  act  takes  effect,  personal  injury  is 
caused  to  an  employee  who  is  himself  in  the  exercise  of  due  care  and 
diligence  at  the  time : 

1.  By  reason  of  any  defect  in  the  condition  of  the  ways,  works  or 
machinery  connected  with  or  iised  in  the  business  of  the  employer 
which  arose  from  or  had  not  been  discovered  or  remedied  owing  to 
the  negligence  of  the  employer  or  of  any  person  in  the  service  of  the 
employer  and  entrusted  by  him  with  the  duty  of  seeing  that  the  ways, 
works  or  machinery  were  in  proper  condition; 

2.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  entrusted  with  and  exercising  superintendence  whose  sole 
or  principal  duty  is  that  of  superintendence,  or  in  the  absence  of  such 
superintendent,  of  any  person  acting  as  superintendent  with  the 
authority  or  consent  of  such  employer;  the  employee,  or  in  case  the 
injury  results  in  death,  the  executor  or  administrator  of  a  deceased 
employee  who  has  left  him  surviving  a  husband,  wife  or  next  of  kin, 
shall  have  the  same  right  of  compensation  and  remedies  against  the 
employer  as  if  the  employee  had  not  been  an  employee  of  nor  in  the 
service  of  the  employer  nor  engaged  in  his  work.  The  provisions  of 
law  relating  to  actions  for  causing  death  by  negligence,  so  far  as  the 
same  are  consistent  with  this  act,  shall  apply  to  an  action  brought  by 
an  executor  or  administrator  of  a  deceased  employee  suing  under  the 
provisions  of  this  act. 

§  2.  No  action  for  recovery  of  compensation  for  injury  or  death 
under  this  act  shall  be  maintained  unless  notice  of  the  time,  place  and 
cause  of  the  injury  is  given  to  the  employer  within  one  hundred  and 
twenty  days  and  the  action  is  commenced  within  one  year  after  the 
occurrence  of  the  accident  causing  the  injury  or  death.  The  notice 
reqtdred  by  this  section  shall  be  in  writing  and  signed  by  the  person 
injured  or  by  some  one  in  his  behalf,  but  if  from  physical  or  mental 
incapacity  it  is  impossible  for  the  person  injured  to  give  notice  within 
the  time  provided  in  said  section,  he  may  give  the  same  within  ten 
days  after  such  incapacity  is  removed.  In  case  of  his  death  without 
having  given  such  notice,  his  executor  or  administrator  may  give  such 
notice  within  sixty  days  after  his  appointment,  but  no  notice  imder 
the  provisions  of  this  section  shall  be  deemed  to  be  invalid  or  insuffi- 
cient solely  by  reason  of  any  inaccuracy  in  stating  the  time,  place  or 
cause  of  the  injury  if  it  be  shown  that  there  was  no  intention  to  mis- 
1^  and  that  the  party  entitled  to  notice  was. not  in  fact  misled 
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thereby.  The  notice  reqtdred  by  this  section  shall  be  served  on  the 
employer  or  if  there  is  more  than  one  employer,  upon  one  of  such 
employers,  and  may  be  served  by  delivering  the  same  to  or  at  the 
residence  or  place  of  business  of  the  person  on  whom  it  is  to  be  served. 
The  notice  may  be  served  by  post  by  letter  addressed  to  the  person 
on  whom  it  is  to  be  served,  at  his  last  known  place  of  residence  or 
place  of  business  and  if  served  by  post  shall  be  deemed  to  have  been 
served  at  the  time  when  the  letter  containing  the  same  would  be 
delivered  in  the  ordinary  course  of  the  post.  When  the  employer  is 
a  corporation,  notice  shall  be  served  by  delivering  the  same  or  by 
sending  it  by  post  addressed  to  the  office  or  principal  place  of  busi- 
ness of  such  corporation. 

§  3.  An  employee  by  entering  upon  or  continuing  in  the  service  of 
the  employer  shall  be  presumed  to  have  assented  to  the  necessary 
risks  of  the  occupation  or  employment  and  no  others.  The  neces- 
sary risks  of  the  occupation  or  employment  shall,  in  all  cases  arising 
after  this  act  takes  effect  be  considered  as  including  those  risks,  and 
those  only,  inherent  in  the  nature  of  the  business  which  remain  after 
the  employer  has  exercised  due  care  in  providing  for  the  safety  of 
his  employees,  and  has  complied  with  the  laws  affecting  or  regulating 
such  business  or  occupation  for  the  greater  safety  of  such  employees. 
In  an  action  maintained  for  the  recovery  of  damages  for  personal  in- 
juries to  an  employee  received  after  this  act  takes  effect,  owing  to 
any  cause  for  which  the  employer  would  otherwise  be  liable,  the  fact 
that  the  employee  continued  in  the  service  of  the  employer  in  the 
same  place  and  course  of  employment  after  the  discovery  by  such 
employee,  or  after  he  had  been  informed  of,  the  danger  of  personal 
injury  therefrom,  shall  not,  as  a  matter  of  law,  be  considered  as  an 
assent  by  such  employee  to  the  existence  or  continuance  of  such  risks 
of  personal  injury  therefrom,  or  as  negligence  contributing  to  such 
injury.  The  question  whether  the  employee  understood  and  assumed 
the  risk  of  such  injury,  or  was  guilty  of  contributory  negligence,  by 
his  continuance  in  the  same  place  and  course  of  employment  with 
knowledge  of  the  risk  of  injury  shall  be  one  of  fact,  subject  to  the 
usual  powers  of  the  court  in  a  proper  case  to  set  aside  a  verdict  ren- 
dered contrary  to  the  evidence.  An  employee,  or  his  legal  repre- 
sentative, shall  not  be  entitled  under  this  act  to  any  right  of  com- 
pensation or  remedy  against  the  employer  in  any  case  where  such 
employee  knew  of  the  defect  or  negligence  which  caused  the  injury 
and  failed,  within  a  reasonable  time,  to  give,  or  cause  to  be  given, 
information  thereof  to  the  employer,  or  to  some  person  superior  to 
himself  in  the  service  of  the  employer  who  had  intrusted  to  him 
some  general  superintjendence,  unless  it  shall  appear  on  the  trial  that 
such  defect  or  negligence  was  known  to  such  employer,  or  superior 
person,  prior  to  such  injuries  to  the  employee. 

§  4.  An  employer  who  shall  have  contributed  to  an  insurance  fund 
created  and  maintained  for  the  mutual  purpose  of  indemnifying  an 
employee  for  personal  injuries,  for  which  compensation  may  be  recov- 
ered under  this  act,  or  to  any  relief  society  or  benefit  fund  created 
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under  the  laws  of  this  state,  may  prove  in  mitigation  of  damages  re- 
coverable by  an  employee  imder  this  act  such  proportion  of  the  pecu- 
niary benefit  which  has  been  received  by  such  employee  from  such 
fund  or  society  on  account  of  such  contribution  of  employer,  as  the 
contribution  of  such  employer  to  such  fund  or  society  bears  to  the 
whole  contribution  thereto. 

§  6.  Every  existing  right  of  action  for  negligence  or  to  recover 
damages  for  injuries  resulting  in  death  is  continued  and  nothing  in 
this  act  contained  shall  be  construed  as  limiting  any  such  right  of 
action,  nor  shall  the  failure  to  give  the  notice  provided  for  in  section 
two  of  this  act  be  a  bar  to  the  maintenance  of  a  suit  upon  any  such 
existing  right  of  action. 

§  6.  Th^  act  shaU  take  effect  July  first,  nineteen  hundred  and  two. 

State  or  Nbw  York, 
Office  of  the  Secretary  of  State, 

I  have  compared  the  preceding  with  the  original  law  on  file  in  this  offioe, 
and  do  hereby  certify  that  the  same  is  a  correct  transcript  therefrom  and  of 
the  whole  of  said  original  law. 

JOHN  T.  Mcdonough, 

SeereiQ/ry  of  State, 


[end  of  pabt  I.] 
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Part  Second. 


THE  CASES  CONDENSED. 


Being  all  the  reported  cases  in  Negligence  and  kindred  subjects 
in  the  Court  of  Errors,  and  in  the  Court  of  Appeals,  of  New  York, 
arranged  in  chronological  order  with  a  concise  statement  of  the 
material  facts  in  each. 

Bepobts  fbom  which  thet  ABE  Taken. 

OfllelAl.  Unofllelal. 

Johnson.  Howard's  App.  CaiM. 

Cowen.  Howard's  Practice. 

Wendell.  Kejes. 

Hill.  Abbott's  Practice. 

Denio.  Abbott's  New  Cases. 

N.  Y.  Abbott's  Ct.  App.  Dec. 

The  cases  from  the  official  reports  begin,  respectively,  at  the 


ing  pages: 

PAOS. 

Jbhnson, 

1806—1823 

349 

Cowen, 

1823—1827 

349 

Wendell, 

1828—1841 

350 

HUl, 

1842—1844 

361 

Denio, 

1846—1846 

362 

N.  Y., 

1847—1902 

352 

Hie  cases  from  the  unofficial  reports  are  placed  among  the 

[847] 


Digitized  by 


Google 


348 


Cases  Condensed. 


[PartlL 


othere  in  chronological  order  and  will  be  found  on  the  following 
pages: 

How.  App.  Casei.  ^^om. 

Brown  v.  M.  &  H.  R.  R.  Co.. . .  361 

Brown  v.  M.  &  H.  R.  R.  Co.. . .  362 
How.  Pr. 

Bowman  v.  Talman 398 

Ernst  V.  Hud.  R.  R.  R.  Co 371 

Gonzales  v.  N.  Y.  &  H.  Co. ....  400 
Keyes. 

Atlant.  Dock  Co.  v.  Brooklyn. .  380 

Wright  V.  Sanders 387 

Abb.  Pr. 

Beisegel  v.  N.  Y.  C.  R.  R.  Co.. . .  402 
Abb.  Htw  Cases. 

Stringham  v.  Stewart 661 

Abb.  Ct  App.  Dec  (ist  toL) 

Baldwin  v.  City  of  Oswego 380 

Barmon  v.  LiUiauer 306 

Bernard  v.  R.  &  8.  R.  R.  Co.. .  .368 

Brookfield  v.  Remsen 301 

Brooks  V.  B.  &  N.  F.  R.  R.  Co.. .  360 

Castle  V.  Duryee 380 

Cogblan  v.  Dinsmore 300 

Cook  V.  N.  Y.  C.  R.  R.  Co 300 

Dickins  v.  N.  Y.  C.  R.  R.  Co.. .  377 

Drewv.  Sixth  Ave.  R.R.  Co....  388 


Abb.  Ct.  App.  Dec  (ad  toL) 

Erickson  v.  Smith 308 

Fillo  y.  Jones 305 

French  v.  Buff.  &  E.  R.  R.  Co. . .  303 

Gray  ▼.  City  of  Brooklyn 308 

Green  v.  Hud.  R.  R.  R.  Co. 384 

Honegsber.  v.  2d  Ave.  R.  R.  Co. .  377 

Jetter  v.  N.  Y.  &  H,  R.  R.  Co.. .  381 

Keller  ▼.  N.  Y.  C.  R.  R.  Co 369 

Kelly  ▼.  Tilton 385 

Kimball  v.  Connolly 385 

Abb.  Ct  App.  Dec  (3d  toL) 

In  re  Saltus 390 

Mentz  V.  2d  Ave.  R.  R.  Co 307 

Murray  v.  N.  Y.  C.  R.  R.  Co 306 

Northrup  v.  Syr.,  etc.,  Co 38i9 

Phillips  V.  Terry 388 

Abb.  Ct  App.  Dec  (4th  rot) 

Rosebrook  y.  Dinsmore 388 

Simmons  y.  Law 3^ 

Staats  y.  Hud.  R.  R.  R.  Co 386 

Tallmanv.  Syr.  AN.  R.R.Ck)..  806 

Trayer  v.  8th  Aye.  R.  R.  Co 300 

Ward  V.   Vandert>nt 374 

Wendell  y.  Mayor  of  Troy 306 


It  is  interesting  to  note  that  the  first  "  accident  case  "  in  the 
court  of  last  resort  in  this  State  was  not  until  1820;  also  that 
the  number  of  such  cases  in  the  first  half  of  the  century  was 
less  than  twelve,  and  in  the  last  half  more  than  twelve  hundred 
in  number. 
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The  points,  which  were  decided  in  the  respective  cases  here  con- 
densed, having  been  given  in  Part  I,  are  not  now  repeated.  They 
can  easily  be  assembled  in  any  given  case  by  means  of  the  Table  of 
Cases. 

Palmer  v.  Lorillard.    i6  Johns.  348. 

Defts  in  error  shipped  tobacco  by  yessel  of  plffB  in  error,  vessel  put  to 
sea,  unable  to  proceed  on  voyage  by  reason  of  a  Uockade,  put  back  to  port; 
later,  on  demand  of  goods  by  shipper  in  order  to  transport  them  by  land  to 
destination,  half  freight  demanded  accompanied  by  refusal  to  deliver  unless 
paid;  vessel  sank  at  wharf  few  days  after,  from  storm  and  freshet,  tobacco 
spoilt. 

Action,  assumpsit  on  bill  of  lading,  negligence  averred. 

Verd.  negatived  negligence. 

Note. —  As  one  of  the  objects  of  this  undertaking  is  to  trace  the  evolution 
of  the  law  of  negligence  in  this  state,  it  became  necessary  to  mention  this, 
the  pioneer  case,  as  well  as  all  others,  asainst  carriers  to  recover  damages 
for  failure  to  deliver,  or  delay  in  delivering,  freight,  baggage,  express  jmr- 
eels,  telegrams,  etc.  Limitations  by  contract  of  the  common-law  liability 
of  the  carrier  having  been  declared  in  the  Dorr  and  other  cases,  not  to  be 
against  public  policy,  the  ingenuitv  of  the  carrier  has  been  exerted  to  mini- 
mize his  liabUity  by  skilfully  devised  clauses  concealed  in  minute  type  and 
buried  in  broad  columns.  To  keep  pace  with  that,  the  insenuity  of  the  ship- 
per has  been  taxed  to  the  utmost.  The  result  of  this  rivalry  has  been  an 
extension  of  the  law  of  negligence  in  an  unexpected  direction.  The  student  of 
the  philosophy  of  law  will  find  much  to  interest  him  in  observing  the  steps, 
by  which  that  which  originally  pertained  to  the  law  of  tort  pure  and  simple, 
has  come  to  be  inextricably  interwoven  into  the  law  of  contract. 


Bartlett  v.  Crozler.     17  Johns.  439. 

Plff's  mare  injured  by  falling  through  bridge  claimed  to  have  been  negli- 
gently allowed  by  deft  to  get  out  of  repair;  deft  overseer  of  highways, 
charged  with  duty  of  expending  money  collected  by  him  for  fines  in  improv* 
ing  roads  and  bridges  in  his  district;  statute  cast  on  commissioners  of  high- 
ways duty  of  repairing  roads  and  bridges;  overseer  to  work  under  their 
directions,  with  no  independent  duty  except  in  single  instance  of  expending 
fines  as  stated;  no  proof  of  sufficiency  of  fines. 

Verdict  for  plflf  in  Common  Pleas.  Writ  of  error  on  ground,  declaration 
insufficient  to  maintain  action.  Affirmed  in  Supreme  Court.  Reversed  in 
Court  of  Errors. 

Note. —  This  case  has  often  been  cited  in  support  of  other  propositions  than 
that  given  in  ruling  203  (Part  I).  But  it  really  decides  nothing  else.  All 
statements  of  the  law,  which  are  obiter  dicta,  should  be  rigidly  rejected  from 
the  syllabus.  If  an  illustration  of  the  wisdom  of  this  is  needed,  it  will  be 
found  in  the  remarks  of  Earl,  J./ upon  the  opinion  of  Chancellor  Kent  in  above 
case,  in  Hover  v.  Barkhoof,  44  N.  Y.  119.  See  also  note  to  Stringham  v.  Stew- 
art, 100  N.  Y.  616. 


Bank  of  Utica  v.  Smedes.    3  Cow.  66  j. 

Plff  in  error  undertook  to  collect  a  note  for  deft  in  error,  and  on  its  non- 
payment by  the  maker  neglected  to  take  proper  steps  to  charge  the  indorser. 
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DePeyster  v.  darkton.    j  Wend.  77* 

Trustee  neglected  to  inyest  the  funds  of  his  trust. 


Sewall  V.  Allen.     6  Wend.  330* 

Plff  intrusted  a  package  of  bank  bills  to  master  of  a  steamboat,  belong- 
ing to  a  corporation,  the  charter  of  which  made  its  stockholders,  of  whom 
defts  were  eight,  liable  individually  as  common  carriers  for  the  transporta- 
tion of  goods,  wares,  and  merchandise;  master's  instructions  were  not  to 
carry  money  (bills?),  but  an  usage  had  grown  up  for  masters  to  carry  it, 
and  charge  a  compensation  as  their  own  perquisite;  specie  was  carried  as 
freight,  for  which  the  company  charged  a  fixed  rate. 

Judg.  for  defts. 


Bank  of  Utica  v.  McKinster.     11  Wend.  473. 

Plff  in  error  neglected  to  charge  an  indorser  on  a  note  which  had  beev 
transferred  by  the  holder  to  a  creditor  as  collateral  security  and  by  him 
given  to  the  bank  to  collect. 


Champion  v.  Bostwick.    18  Wend.  175. 

One  of  defts  in  error,  wife  of  the  other,  thrown  from  wagon  by  collision 
with  stage  coach  owned  by  one  of  the  plffs  in  error  and  negligently  driven 
by  his  driver;  the  three  plffs  in  error  ran  a  line  of  stage  coaches  between  two 
cities,  dividing  the  route  into  three  sections,  each  taking  a  section  and  fur- 
nishing his  own  stage,  horses  and  driver  for  that  section;  the  fares  taken 
from  passengers  were,  after  deducting  tolls,  divided  among  them  in  propor- 
tion to  the  number  of  miles  of  each  section. 

Verd.  $800. —  New  trial  denied  in  Supreme  Court  in  hano. —  Aff.  in  Court 
of  Errors. 


Clark  V.  Brown.    18  Wend.  J13. 

The  parties  to  this  cause  were  neighbors;  Clark's  cattle  passed  from  his 
farm  to  Brown's  through  a  defective  fence,  "ate  so  much  unripe  com  there 
growing  as  to  kill  them;  "  Clark  called  in  the  fenceviewers,  who  awarded 
damages  to  Clark,  who  sued  in  Justice's  Court  on  their  certificate;  Brown 
denied  liability  to  repair  the  fence;  Clark  recovered  in  Justice's  Court, 
Brown  removed  cause  to  Com.  Pleas.  Verdict  there  directed  for  Clark;  Su- 
preme Court  reversed  for  want  of  jurisdiction  in  fenceviewers  to  appraise 
such  damages;  being  affirmed  in  Court  of  Errors  by  an  equally  divided  court, 
''the  judgment  of  affirmance  cannot  be  considered  as  settling  the  law." 


Am.  Ins.  Co.  v.  Ogden.     Jo  Wend.  387. 

Deft  in  error  sued  on  policy  of  insurance  issued  on  his  vessel  by  plff  in 
error;  latter  claimed  that  negligence  of  master  rendered  her  unseaworthy, 
but  failed  to  connect  her  loss  therewith. 

Verd.  for  plff. —  Aff. 
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Allen  V.  Suydam.     jo  Wend,  a^i* 

Action  to  recover  damages  for  failing  to  present  a  draft  for  acceptance. 


Allen  V.  Merchant's  Bank,     jj  Wend.  J15. 

Action  to  recover  damages  against  bank  for  failure  of  correspondent  to 
charge  an  indorser  on  nonpayment  of  a  draft. 


Am.  Ins.  Co.  v.  Bryan.     j6  Wend.  563. 

Controversy  between  insurer  and  owner  of  a  vessel  as  to  burden  of  proof 
in  case  of  barratry. 


Powell  V.  Myers.     j6  Wend.  591. 

Son  of  deft  in  error,  a  minor,  passenger  on  steamboat  of  plffs  in  error, 
master  stated  in  his  presence  to  a  companion  baggage  safe  on  boar^  over 
night,  steamboat  arrived  about  10  p.  if.;  some  passengers  stayed  on  board  all 
night,  the  son  left  on  arrival,  the  companion  stayed;  in  the  morning  a  writ- 
ten order  was  presented  to  the  master  for  trunk,  the  companion  said  trunk 
left  in  his  charge,  master  said  the  messenger  had  an  order,  companion  said, 
very  well;  trunk  delivered,  order  forged;  soon  after  son  called  for  the  trunk. 

Verd.  against  plff  in  error. 


Brown  v.  Mohawk  &  H.  R.  R.  Co.     i  How.  App.  Cas.  66,  and  see  p.  5^* 

2d  Appeal.    1  How.  App.  Cas.  123. 

Plff's  land  flooded  in  times  of  freshet  by  reason  of  deft's  bridge  built  so 
as  to  bank  the  water. 


Slocnm  V.  Fairchild.     7  Hill,  J9J. 

PlfTs  goods  lost  through  negligence  of  person  in  charge  of  veesel  on  lake, 
goods  en  route  via  canal  and  lake  by  a  transportation  line,  an  association 
composed  of  owners  of  canal  boats  and  lake  vessels,  contract  for  transporta- 
tion entire,  carrier  had  given  notice  of  restriction  of  liability.  Points 
(1)  owners  of  canal  boats  and  lake  vessels  jointly  liable;  (2)  an  exception  of 
danger  of  the  lake  does  not  exempt  from  loss  by  negligence;  (3)  common 
carrier  cannot  restrict  his  liability  by  notice. 


Alexander  v.  Greene.     7  Hill,  033. 

PlflTs  canal  boat  towed  by  deft's  steamboat  under  contract  "at  the  risk 
of  the  masters  and  owners  thereof;  "  master  remained  in  partial  charge 
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of  her;   through  negligence  of  deft's  pilot  on  the  towing  boat,   she   was 
injured. 
Nonsuit— New  trial  denied  by  Sup.  Court. —  Rev.  and  new  tri.  ord. 
Note. —  The  Court  of  Errors  was  not  agreed  on  the  grounds  of  reversal, 
and  would  not  vote  on  the  question  whether  defendants  were  common  car- 
riers (p.  674). 

It  may  be  interesting  to  quote  from  the  contemptuous  remarks  of  Bronson, 
J.,  in  regard  to  this  decision,  in  WelU  v.  Steam  Navig.  Co,,  2  N.  T.  204,  a 
similar  case.  He  had  been  a  member  of  the  Supreme  Court  whose  nonsuit 
had  been  reversed  by  this  *'  Multitudinous  Court,"  as  he  calls  it.  **  But  what 
particular  point  or  principle  of  law  was  decided  by  the  court,  or  what  a  ma- 
jority of  the  members  of  the  court  thought  upon  any  particular  question  of 
law,  no  one  can  tell.  It  appears  by  the  reporter's  head  note  that  he  could 
not  tell;  and  from  his  note  at  the  end  of  the  case,  it  is  apparent  that  the 
court  itself  could  not  tell.  The  case  is  not  authoritjr  for  anything;  it  could 
only  have  been  reported  iot  the  purpose  of  preserving  the  reasons  of  those 
who  delivered  opinions." 


The  Mayor,  Etc.,  of  N.  Y.  v.  Bailey,     j  Den.  433. 

Dam  of  defts  (in  error)  and  other  property  on  Croton  river  destroyed  during 
a  freshet  by  flood  poured  on  it  from  the  breaking  of  a  dam  constructed  for 
the  benefit  of  the  city  under  acts  of  Legislature,  through  water  commission- 
ers appointed  by  the  Governor;  freshet  no  higher  than  should  have  been 
anticipated  as  probable,  city's  dam  not  constructed  so  as  to  be  sufficient  to 
resist  it. 

Verd.  for  defts  in  error.— AiT.  by  Supreme  Court. — ^Aff.  by  Court  of  Errors. 


Browning  v.  Hanford.     5  Den.  586. 

Deft,  a  sheriff,  levied  on  goods,  but  neglected  to  take  them  into  his  own 
possession,  destroyed  by  fire. 


Denny  v.  Tlie  Manliattan  Co.     5  Den.  639. 

Controversy  as  to  liability  of  an  agent  to  a  third  party  for  his  neglect  to 
perform  a  duty  which  his  principal  agreed  to  do. 


Brown  v.  Moliawlc  ft  H.  R.  R.  Co.     i  How.  App.  Cas.  IJ3* 

Ist  Appeal.    1  How.  App.  Cas.  66. 
For  facts  see  first  appeal. 


Van  Leaven  v.  Lyice.     i  N.  Y.  515. 

Plff  had  judgment  in  Justice's  Court  for  damages  for  lose  of  calf,  eaten  by 
deft's  sow;  declaration  did  not  allege  that  sow  was  trespassing,  nor  that  defto 
had  knowledge  of  any  viciousness  of  the  sow. 

Judg.  aff.  in  Com.  Pleas. —  Rev.  in  Sup.  Ct. —  Aff. 
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0«rdii9r  V.  Heart    i  N.  Y.  $M. 

PUTs  land,  Taoant  city  lots,  injured  by.  a  slide  from  deft's  adjoining  land, 
due  to  a  negligwt  undermining  of  a  hill  on  it;  plfPs  pro<^  ae  to  hie  thle 
defective. 

Verd.  for  plff. —  AfT.  in  Sup.  Ct. —  Rev.  new  trial  granted  because  of  fail- 
ure to  prove  title. 


Hay  V.  The  Cohoes  Co.     j  N.  Y.  159. 

PlfTs  house  injured  by  blasting,  deft  excavating  canal  on  its  own  land, 
stones  from  blast  thrown  on  pl£fB  house;  no  evidence  that  the  blasting  was 
negligently  done. 

Nonsuit.—  Rev.  by  Sup.  Ct.— Aff. 


Tremain  v.  The  Cohoes  Co.     j  N.  Y.  163* 

Plff's  house  injured  by  blasting  as  in  preceding  case;  deft  offered  to  show 
blasting  carefully  done,  excluded,  no  claim  for  exemplary  damages. 
Verd.  for  plff. —  Rev.  in  Sup.  Ct.—  Rev.  judg.  on  verd.  aff. 


The  Mayor,  Etc.,  of  Albany  v.  Canllff.     J  N.  Y.  165. 

Plff  below  injured  by  the  falling  of  a  bridge  leading  across  a  basin  in  deft's 
city,  bridge  built  by  city  by  contract,  fell  because  negligently  ^constructed; 
built  imder  act  of  Legislature  void  because  not  passed  by  two-thirds  vote; 
bridge  had  passed  into  hands  of  private  corporation  for  which  the  city  had 
built  it.    Injury,  thigh  broken. 

Verd.  $5,000. —  Judg.  on  verdict  in  Sup.  Ct. —  Rev.  new  tri.  granted. 


Wells  V.  Steam  Navigation  Co.     J  N.  Y.  jo^. 

2d  Appeal.    8  N.  Y.  376. 

Plff's  canal  boat,  while  being  towed  injured  through  deft's  negligence; 
towed  under  contract  at  the  owner's  risk;  Circuit  Court  ruled  out  evidence 
offered  by  deft  to  show  it  had  not  been  negligent,  on  groimd  it  was  common 
carrier,  and  could  not  exempt  itself  from  liability  as  common  carrier  by  prov- 
ing absence  of  negligence. 

Verd.  for  plff. —  Motion  for  new  trial  denied  in  Sup.  Ct. —  Rev.  new  tri.  onL 


Vanderbilt  v.  Rich.  Turnpike  Co.     j  N.  Y.  479. 

Plff's  boat  injured  by  being  run  into  by  deft's  boat,  collision  intentional 
on  part  of  captain  of  deft's  boat,  deft's  president  abetting  him. 
Verd.  for  plff. —  Aff.  in  Super.  Ct. —  Rev.  new  tri.  ord. 
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Rochester  White  Lead  Co.  v.  City  of  Roch.     3  N.  Y.  463. 

Plflf's  property  injured  by  failure  of  deft's  culvert  to  carry  off  a  flood  of 
rain;  culvert  negligently  constructed;  built  by  deft  under  power  by  its  charter. 
Report  for  plff.— Judg.  in  Sup.  Ct.— Aff. 


Paclc  V.  The  Mayor,  Etc.,  of  N.  Y.     3  N.  Y.  4S9. 

2d  Appeal.    8  N.  Y.  222. 

Plff's  son,  boy  of  eight,  injured  in  a  blast  on  deft's  street^  died;  only  ques- 
tion was  as  to  the  admissibility  of  evidence  of  deft's  alderman  under  the 
existing  law,  i  309  of  then  Code. 

Verd.  $1,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Radcliff's  Ex.  v.  The  Mayor,   Etc.,  of  B'idyii.     4  N.  Y.  195. 

Plff's  land  slid  into  street  on  deft  changing  grade. 


Manger  v.  Tonawanda  R.  R.  Co.     4  N.  Y.  349. 

Plff's  cattle  escaped  from  his  premises,  strayed  on  deft's  track,  negligently 
killed  by  train. 
Nonsuit—  Aff.  at  Gen.  Term.—  Aff. 
Note. —  This  case  arose  before  the  act  as  to  fencing 


Blake  v.  Ferris.     5  N.  Y.  48. 

Plff's  horses  and  carriage  driven  into  imfinished  sewer  in  New  York  city, 
being  buill  for  defts  by  a  contractor,  who  negligently  failed  to  guard  the 
sewer  as  required  by  his  contract;  permit  to  defts  from  the  street  commis> 
sioner  provided  that  the  licensees  should  cause  proper  guards  and  lights  to 
be  placed  to  prevent  accidents,  and  should  be  answerable  for  any  damages 
or  injuries  happening  to  any  person;  an  inspector  was  appointed  by  the  street 
commissioner;  inspector  made  the  contract  with  the  contractor  to  do  the 
work  according  to  specifications  in  commissioner's  office;  defts  did  not  know 
contractor,  gave  him  no  orders. 

Verd.  for  plff. —  Aff.  at  (Jen.  Term. —  Rev.  new  tri.  ord. 


Lloyd  V.  The  Mayor,  Etc.,  of  N.  Y.     5  N.  Y.  369* 

Plff's  horse  kiUed,  driven  at  a  walk  in  deft's  street,  dark  nighty  fell  into 
hole;  hole  dug  the  day  before  by  directions  of  city's  officer  in  charge  of  sewers, 
left  open  without  a  light. 

Verd.  for  plff.—  Aff.  at  Gen.  Term.—  Aff. 

Note.— Attention  is  called  to  the  opinion  of  Foot,  J.,  as  a  pithy,  terse, 
comprehensive  statement  of  the  law. 
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Coon  V.  Syracuse  &.  Utica  R.  R.  Co.     5  N.  Y.  493. 

Plff,  servant  of  deft,  on  handcar,  run  down  by  stake  train,  no  fault  of  his 
own,  negligence  of  coservant. 
Nonsuit. —  AflF.  at  Gen.  Term.-—  Aff. 


Thomas  v.  Winchester.     6  N.  Y.  397. 

Plff,  poisoned  by  dose  of  belladonna,  taken  for  dandelion;  latter  prescribed 
by  her  physician;  bought  from  druggist  as  dandelion;  taken  by  him  from  jar 
so  labeled,  jar  and  contents  bought  by  him  from  another  druggist,  latter 
bought  it  from  deft;  deft  bought  the  belladonna,  put  it  in  jar,  labeled  jar 
dandelion;  extracts  resembled  each  other,  but  could  be  distinguished  by  per- 
sons acquainted  with  them.    Injury,  sickness. 

Verd.  $800.— Aflf.  at  Gen.  Term.— Aff. 


Stevens  v.  Armstrong.     6  N.  Y.  435. 

Plff  passing  along  street  in  front  of  deft's  store,  hit  by  falling  box;  box 
sold  by  defts,  purchaser  sent  his  porter  to  get  it;  porter  used  defts'  fall  and 
tackle  with  their  consent,  negligent  while  lowering.    Injury,  to  head. 

Verd.  $450.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Litchfield  v.  White.     7  N.  Y.  4$^. 

Assignee  for  benefit  of  creditors  negligently  lost  part  of  the  property. 


Mont.  Co.  Bk.  v.  Albany  City  Blc.     7  N.  Y.  459. 

Neglect  by  a  bank's  correspondent  to  collect  commercial  paper. 


City  of  Buffalo  v.  Holloway.     7  N.  Y.  493. 

Plff  having  paid  a  judgment  against  it  for  damages  sustained  by  a  person 
in  falling  into  an  unguarded  excavation  for  a  sewer  in  its  street,  sued  deft,  to 
recover  the  amount ;  deft  the  contractor  with  plff  to  build  the  sewer ;  complaint 
alleged  it  was  deft's  duty  to  guard  the  excavation,  did  not  allege  that  it  was 
provided  in  the  contract  that  he  should  do  so.  Dem.  to  compPt  no  cause  of 
action. 

Judg.  for  plff.  on  dem. —  Rev.  at  Gen.  Term,  judg.  for  deft. —  Aff. 


Ledyard  v.  Jones.     7  N.  Y.  550* 

Deft,  sheriff,  neglected  to  return  execution  within  time. 
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Hart  V.  Ren*,  ft  Sar.  R.  R.  Co.     8  N.  Y.  37. 

Passenger's  baggage  lost  by  deft,  ticket  for  continuous  passage  over  two 
roads  sold  by  first  carrier. 


Keegan  v.  Western  R.  R.  Co.     8  N.  Y.  175. 

Plff,  fireman  on  deft's  locomotive;  it  exploded,  out  of  order  and  dangerous^ 
deft  knew  it;  referee  did  not  find  that  plff  knew  it.    Injury,  scalding. 
Rep.  for  plff  $3,500.— Aff.  at  Gen.  Term.— Aff. 


Pack  V.  The  Mayor,  Etc.,  of  N.  Y.     8  N.  Y.  222. 

1st  Appeal.    3  N.  Y.  489. 

Plff's  house  and  family  injured  by  negligent  blasting  by  servants  of  a  con- 
tnu!!tor  while  grading  a  street  under  contract  with  deft;  contract  contained 
nothing  making  the  contractor  the  city's  servant  unless  found  in  a  clause 
that  the  contractor  should  conform  the  work  to  such  further  directions  as 
should  be  given  by  deft's  street  commissioner  and  one  of  its  surveyors.  In- 
jury, son  killed,  wife  cut  and  bruised. 

Verd.  $1,062.60.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Wells  V.  Steam  Navigation  Co.     8  N.  Y.  375* 

Ist  Appeal.    2  N.  Y.  204. 

On  new  trial,  court  charged  in  substance  that  the  contract  to  tow  at  owner's 
risk  did  not  free  deft  from  liability  for  the  gross  negligence  of  its  servants. 

Verd.  for  plff.—  Aff.  at  Gen.  Term.—  Aff. 

Note. —  The  use  of  the  word  "  gross  "  in  this  case  is  interesting.  It  should 
be  remembered  that  these  cases  were  decided  before  the  arbitrary  and  fanciful 
distinction  between  "  gross,"  "  ordinary,"  and  "  slight '.'  negligence  was  done 
away  with,  in  favor  of  the  rational  definition  that  negligence  is  the  want  of 
care  required  by  the  circumstances.    The  care  required  may  be  great  or  small. 


Coon  V.  Knap.     8  N.  Y.  40J. 

Plff,  passenger  in  deft's  stage,  upset,  leg  broken;  while  recovering  deft 
offered  settlement,  paid  her  and  her  sister  (injured  at  same  time)  $40,  took 
receipt  from  both  for  $40  "  in  full  for  damages  done  to  us  by  the  stage  acci- 
dent of  13th  of  June  last;  "  evidence  was  admitted  that  at  {he  time  the  pay- 
ment was  agreed  on,  plff  told  deft  that  she  would  not  take  $40  in  full  unless 
she  should  be  able  to  walk  within  three  months;  did  not  recover  so  soon; 
court  charged  that  if  jury  found  that  there  was  a  condition  attached  to  the 
receipt  that  the  $40  was  not  to  be  in  full  unless  plff  got  well  in  three  months, 
and  deft  agreed  to  that,  the  receipt  did  not  bar  the  action,  and  they  could 
award  her  such  compensation  for  the  injury  as  they  found  she  sustained,  de- 
ducting the  $40. 

Verd.  $340.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Campbell  v.  Perkins.     8  N*  Y*  430. 

PUT,  passenger,  baggage  lost  while  being  carried  on  deft's  boat;  deft  had 
chartered  it  to  another  person  who  had  sold  the  ticket  to  plff  oyer  his  own 
line  and  chartered  deft's  boat  for  that  special  trip;  deft's  servants  had  full 
management  of  boat. 


McCotter  v.  Hooker.     8  N.  Y.  497. 

Action  against  carrier  for  neglect  to  transport  goods  from  New  York  to 
Chicago  in  the  fall^  goods  not  delivered  until  spring.  Question  as  to  when 
navigation  closed  for  winter,  and  as  to  admission  of  agents  and  as  to  parol 
evidence  of  ccMitract. 


Hatsoa  v*  The  Mayor,  Etc.,  of  N.  Y.     9  N.  Y.  163. 

Plff  injured  internally  by  falling  of  carriage,  in  which  she  was  riding,  into 
a  chasm  in  deft's  street;  excavations  made  the  year  before  for  Harlem  rail- 
road, space  between  its  edge  and  curb  six  to  twelve  feet,  guUy  washed  making 
it  dangerous  for  carriage  to  pass;  no  contrib.  neglig.  by  her. 

Verd.  $645.60.—  Aflf.  at  Gen.  Term.— Aflf. 


Qriffln  v.  The  Mayor,  Etc.,  of  N.  Y.     9  N.  Y.  456. 

Plff  attempted  to  pass  a  carriage  in  deft's  street,  pile  of  rubbish,  room  for 
one  vehicle  to  pass,  drove  over  pile,  upset;  rubbish  put  there  by  citisen  in  vio- 
lation of  ordinance,  not  shown  deft  had  notice  of  it. 

Nonsuit.— Aff.  at  Gen.  Tenn.— Aff. 


Weisser  v.  Denkon.     10  N.  Y.  68. 

Plff,  depositor,  deft  his  bank,  paid  forged  check,  charged  it  up  to  plff's 
account,  returned  it  with  other  vouebers;  plff  did  not  examine  them  at  the 
time;  afterward  on  discovering  the  forgery  brought  this  action  to  recover  the 
amount,  and  succeeded. 


Miller  V.  Steam  Nav.  Co.     10  N.  Y.  431. 

Shipper's  goods  burned  in  transitu;  distant  fire  carried  to  vessel  by  gust  of 
wind. 


Lorillard  v.  Town  of  Monroe.     11  N.  Y.  39 j. 

Town's  assessors  made  a  mistake  in  assessment,  whereby  a  taxpayer  was 
made  to  pay  too  much  for  taxes. 
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CaldweU  v.  Murphy,     ii  N.  Y.  416. 

Plflf,  passenger  in  deft's  stage,  injured  in  negligent  upset;  evidence  admitted 
to  show  that  plff's  circumstances  were  such  that  he  would  probably  have  been 
engaged  in  laboring  as  a  carpenter  if  he  had  not  been  disabled  by  his  injuries, 
deft  having  claimed  that  his  being  without  work  was  because  he  had  not 
sought  it;  evidence  that  sipce  his  accident  plff  had  invariably  complained 
admitted.    Injury,  bruises. 

Verd.  $626.— Aflf.  at  Gen.  Term.— Aflf. 


KcUy  V.  The  Mayor,  Etc.,  of  N.  Y.     11  N.  Y.  43a. 

PlflTs  horse  injured,  negligent  blast,  deft's  street  being  opened,  deft  made 
usual  contract  with  contractor,  clause  in  contract  "the  work  to  be  done 
under  the  direction  and  to  the  entire  satisfaction  **  of  city  offidaL 

Verd.  for  plff.—  Aff .  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Dorr  V.  N.  J.  Steam  Nav.  Co.     11  N.  Y.  4S5. 

Shipper's  goods  injured  in  transitu;  carrier  had  soughl  to  limit  its  liability 
in  bill  of  lading. 


Holbrook  v.  Utica  ft  Schenectady  R.  R.  Co.     u  N.  Y.  J36. 

Plff,  passenger  in  deft's  train,  elbow  on  window  sill,  broken  by  somethinip 
which  struck  side  of  car,  brushing  against  other  passengers  at  other  windows, 
marking  side  of  car,  did  not  appear  what  it  was,  except  train  was  passing 
stationary  oar  which  had  swinging  door  at  side. 

Verd.  $800.— Aff.  at  Gen.  Term.— Aff. 


Wibert  V.  N.  Y.  ft  Brie  R.  R.  Co.     u  N.  Y.  J48* 

Plff's  butter  shipped  from  Buffalo  to  New  York  over  deft's  road,  usual  time 
six  days,  could  be  done  in  three,  took  fourteen;  reason  unusual  quantity  of 
merchandise  delivered  to  deft  at  B.  for  N.  Y.,  more  than  it  could  transport  at 
once;  road  in  good  order,  and  as  many  trains  run  as  could  be  with  safety; 
price  of  butter  fdl  during  the  long  transit. 

Beport  for  deft— Aff.  at  Gen.  Term.— Aff. 


Green  v.  Clarke,     u  N.  Y.  343* 

Action  by  forwarder  against  carrier  for  failure  to  deliver  goods.  Question 
as  to  effect  of  judgment  in  favor  of  carrier  in  a  prior  action  brought  by  the 
owner.    HtM,  a  bar. 
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Kelsey  v.  Barney*     u  N.  Y.  425* 

Plff'B  vessel  aground  in  Cleveland  harbor,  mouth  of  Cuyahoga  river,  harbor 
made  by  two  long  piers  200  feet  apart;  while  aground,  night  time,  run  into 
by  deft's  steamer,  Plff'B  vessel  not  being  discovered  till  too  late;  deft  had 
never  heard  of  a  vessel  grounding  there  before;  the  court  declined  to  charge, 
if  officers  of  deft's  vessel  could  have  seen  Plff'B  vessel  soon  enough  to  have 
enabled  them  to  have  stood  off  and  avoid  collision  bound  to  do  so  at  their 
peril;  charged,  to  entitle  plff  to  recover  muBt  show  negligence  in  management 
of  deft's  boat,  which  occasioned  the  injury. 

Verd.  for  deft.— Aff.  at  Gen.  Term.— Aff. 


Brown  v.  Caynga  ft  S.  R.  R.  Co.     u  N.  Y.  4S6. 

Case  of  overflow  of  neighboring  property,  due  to  improper  bridging  by  deft. 


Hegeman  v.  Western  R.  R.  Co.     13  N.  Y.  9. 

Plff,  passenger,  injured,  oar  ran  off  track  through  breaking  of  axle;  break 
due  to  latent  defect  not  discoverable  by  external  examination,  but  discover- 
able in  the  process  of  its  manufacture;  axle  made  by  manufacturer,  safety 
beam  in  use  on  on  other  roads  to  guard  against  injuries  from  such  causes, 
not  adopted  by  deft.    Injury,  hip  dislocated. 

Verd.  $9,900.—  Aff.  at  Gen.  Term.—  Aff. 

Qttsbt.— Is  this  case  to  be  deemed  to  be  overruled  by  implication  in  the 
Wynn  case,  133  N.  Y.  676?    And  see  Carroll  v.  S.  I.  R.  R.  Co.,  68  N.  Y.  126. 


Corwin  v.  N.  Y.  ft  Brie  R.  R.  Co.     13  N.  Y.  43. 

riff's  cattle  etrayed  on  deft's  track,  injured;  deft  had  not  complied  with 
requirements  of  f  44  of  general  railroad  act  of  1860  as  to  fences;  did  not 
appear  how  cattle  got  on  to  track.  The  decision  proceeded  on  the  assump- 
tion that  they  got  on  from  adjoining  land  (not  belonging  to  plff)  straying 
from  highway  on  which  plff  had  allowed  them  to  run  at  large. 

Verd.  for  plff. —  Rev.  at  Gen.  Term. —  Rev.  judg.  on  verd.  aff. 


Brooks  V.  Buffalo  ft  N.  P.  R.  R.  Co.*  i  Abb.  C.  A.  D.  jii. 

Plff  run  over  by  train  at  deft's  croesing  lived  near  by,  knew  time  train 
passed,  stopped  his  team  on  the  track,  without  looking  for  train,  which  he 
might  have  seen. 

Verd.  $900. —  Rev.  at  Qtn,  Term,  new  tri.  ord. —  Aff.  judg.  absoL  for  deft. 
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Ireland  v.  Os.«  H.  ft  S.  PI.  R.  Co.     13  N.  Y.  5j6. 

Plff  thrown  from  his  wagon,  driving  along  highway  which  under  Hankroad 
Law  of  1847  deft  changing  into  plankroad;  deft  had  left  road  at  the  place 
where  newly-graded  track  diverged  from  the  path  formerly  traveled  on,  in 
8uch  condition  as  would  be  likely  to  mislead  travelers,  induoe  them  to  take 
old,  unsafe,  instead  of  new,  safe  course.    Injury  to  spine. 

Verd.  $1,600.— Aff.  at  Gen.  Term.— Aff. 


Sheldon  v.  Hudson  River  R.  R.  Co.     14  N.  Y.  JiS. 

Plff's  house  set  on  fire,  as  he  claimed,  by  sparks  negligently  allowed  to 
escape  from  deft's  locomotive;  gave  evidence  tending  to  exclude  probability  of 
fire  having  been  kindled  by  other  means;  evidence  to  show  that  deft's  engines 
passing  near,  on  other  occasions  emitted  sparks  and  coals,  which  fell  furtker 
from  track  than  his  house^  excluded. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Oldfleld  V.  N.  Y.  ft  Harlent  R.  R.  Co.     14  N.  Y.  310. 

Plff's  intestate,  child  of  seven,  killed,  run  over  in  street  by  deft^s  car,  drawn 
by  horses,  driver  talking  to  others,  driving  at  fast  trot;  complaint  contained 
no  averment  as  to  in  what  negligence  consisted,  simply  general  averment  of 
deft's  negligence;  no  evidence  given  as  to  actual  pecuniary  loss  by  next  of  kin. 

Verd.  $1,300.— Aff.  at  Gen.  Term.— Aff. 


Clarke  v.  Rochester  ft  Syracuse  R.  R.  Co.     14  N.  Y.  571. 

Plff's  horses  injured  in  transitu,  not  caused  by  any  occurrence  incident  to 
carriage  of  animals,  could  have  been  prevented  by  due  care  on  carrier's  part. 
Held,  liable. 


Hegan  v.  Eighth  Ave.  R.  R.  Co.     15  N.  Y.  3S0. 

Plff's  cart  driving  south  along  deft's  easterly  track,  its  car  coming  up  same 
track  at  what  was  admitted  to  be  an  unsafe  rate  of  speed  for  a  city  street; 
plff  turned  out  to  left,  car  struck  cart,  plff  thrown  out.    Injury,  bruises. 

Verd.  $400.—  Aff.  at  Gen.  Term.—  Aff. 


Ransom  v.  N.  Y.  ft  Brie  R.  R.  Co.     15  N.  Y.  415. 

Plff  passenger  injured  in  collision  of  deft's  trains,  court  charged  that  jury 
might  among  other  things  award  damages  for  his  bodily  pain  and  suffering. 
Internal  injuries,  partly  paralyzed,  permanent. 

Verd.  $14,000.— Aff.  at  Gen.  Term.— Aff. 
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Qviii  V.  Mdore.     if  N.  Y.  433. 

PlflTs  intestate,  boy  of  12,  died  from  dose  of  morphine,  negligently  sold  to 
his  mother  by  deft's  clerk,  instead  of  quinine  for  which  she  asked;  mother's 
testimony  admitted,  had  assigned  all  her  interest  as  next  of  kin. 

Verd.  $200.—  Aff.  at  Gen.  Term.—  Aff. 


Nolton  V.  Western  R.  R.  Co.     15  N.  Y.  444. 

PlflF,  mail  agent,  carried  by  deft  under  contract  with  U.  S.  for  transporta- 
tion of  the  mails  and  plff;  while  in  deft's  car  taking  care  of  mails,  injured  by 
car  running  off  track  through  deft's  negligence. 

Dem.  no  cause  of  action,  overruled. —  Aff .  at  Gen.  Term. —  Aff. 


HIbbard  v.  N.  Y.  ft  Erie  R.  R.  Co.     15  N.  Y.  455* 

Action  for  damages  for  ejecting  a  passenger  who,  having  once  exhibited  his 
ticket,  refused  to  do  so  when  again  requested  by  the  conductor. 
Verd.  $1,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Conrad  v.  Trustees  of  Village  of  Ithaca.     16  N.  Y.  158. 

Plff^s  shop  carried  away  by  flood  by  reason  of  negligent  manner  in  which 
trustees  of  village  erected  bridge  over  creek;  deft  a  municipal  corporation, 
the  village  a  separate  road  district,  its  trustees  commissioners  of  highways 
therein,  charged  with  duties  of  such  officers. 

Verd.  for  plff,  except  in  flrst  inst.  at  Gen.  Term. —  Judg.  for  plff  at  Gen. 
Term.— Aff. 


Weet  V.  Trastees  of  Village  of  Brockport.     16  N.  Y.  161. 

Plff,  at  night  fell  into  unguarded  hole  in  platform,  constituting  a  continua- 
tion of  the  village's  sidewalk,  so  as  to  connect  it  with  a  bridge  across  canal; 
platform  built  by  order  of  village  trustees,  left  partially  implanked  and  im- 
guarded  over  night. 

Nonsuit.  Nonsuit  set  aside  at  Special  Term,  Selden,  J.,  delivering  an  opin- 
ion, which  in  Jime,  1866,  on  deciding  Hickok  v.  Trustees  of  Village  of  Platts- 
burgh,  was  adopted  by  the  Court  of  Appeals  as  a  correct  exposition  of  the 
law;  hence  the  publication  here. 


Hickok  V.  Trastees  of  Village  of  Plattsburgh.     16  N.  Y.  i6i. 

Plff  fell  into  ditch  in  public  alley,  in  deft's  village,  night  time,  ditch  dug  by 
citizen  several  months  before,  allowed  by  village  trustees  to  remain  open  and 
unguarded,  knowingly.    See  statement  of  facts  in  16  Barb.  427. 

Nonsuit. — Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Opinion  of  Selden,  J.,  in  Weet  case,  supra,  adopted  as  governing  above  facts. 
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Poler  V.  N.  Y.  Cent.  R.  R.  Co.     i6  N.  Y.  476. 

Plff'B  horses  killed  on  deft's  track,  deft  failed  to  maintain  proper  gates  and 
cattle  guards  along  its  road  through  plff's  farm  as  required  by  statute,  horses 
strayed;  by  agreement  with  plff  in  deeding  a  strip  of  his  farm  to  deft's 
grantor,  it  was  to  construct  two  crossings,  one  with  cattle  guard,  and  also  a 
sufficient  fence;  deft  succeeded  to  this  obligation,  contract  silent  as  to  gates: 
plff  had  knowledge  gate  out  of  order,  did  not  notify  deft,  but  himself  took 
precaution  to  keep  it  closed,  insufficient;  court  refused  to  charge  that  if  the 
gate  was  defective  and  plff  knew  it,  and  allowed  his  horses  to  remain  in  the 
lot  he  was  negligent;  also  refused  to  charge  that  if  he  secured  the  gate  im- 
properly, it  was  negligence;  it  charged  if  he  were  guilty  of  negligence,  he 
could  not  recover. 

Verd,  for  plff,  ezoep.  at  Gen.  Term. —  Judg.  for  plff  at  Gen.  Term. —  Aflf. 


Gilbert  v.  Beach.     16  N.  Y.  6o6. 

Plffs,  tenants  in  a  store,  goods  in  cellar  damaged  by  water  from  adjoining 
lot,  on  which  defts  were  building,  spout  to  roof  constnK*ted  so  as  to  turn 
water  into  area  between  the  buildings,  from  which  it  overflowed  into  cellar. 
Mistrial. 


Stom  V.  City  of  Utica.     17  N.  Y.  104. 

Plff  drove  at  night  into  unguarded  excavation  in  deft's  street,  dug  by  con- 
tractor for  a  sewer,  city's  contract  with  him  contained  no  provision  for  guard- 
ing it.    Internal  injuries. 

Verd.  $400.—  Aff .  at  Gen.  Term.—  Aff . 


Laby  v.  Hudson  River  R.  R.  Co.     17  N.  Y.  131. 

Plff  run  against  by  deft's  car  drawn  by  horses  in  a  street,  was  allowed  to 
prove  that  just  after  the  accident  driver  arrested,  and  on  being  asked  why  he 
did  not  stop,  said  brake  out  of  order.  Injury,  cut,  woimded,  teeth  knocked 
out. 

Verd.  $2,000.— Aff.  at  Gen.  Tenn.— Rev.  new  trial. 


RuMell  V.  Hudson  River  R.  R.  Co.     17  N.  Y.  134. 

Plff  day  laborer  on  deft's  gravel  train,  injured  by  negligence  of  the  engi- 
neer while  being  taken  on  the  train  to  his  work,  he  and  other  laborers  car- 
ried free  to  and  from  their  work,  brakes  were  to  be  worked  by  them.  Injury, 
head  wounded,  and  contusions. 

Verd.  $225,  subj.  to  opin.  of  Gen.  Term.— Judg.  for  plff  at  Gen.  Term.— 
Rev.  new  tri.  ord. 


Digitized  by 


Google 


1858.]  17  New  Yoek.  363 

Shemum  v*  Rochester  &  S}rracii8e  R.  R.  Co.     17  N.  Y.  153. 

PlflTe  intestate,  brakeman  on  deft's  train  under  orders  of  its  conductor  and 
engineer,  injured  in  an  accident  resulting  from  train  being  run  by  them  negli- 
gently at  a  dangerous  place. 

Dem.  to  complaint  sustained. —  AfT.  at  Gen.  Term. —  AS, 


Qnimby  v.  Vanderbilt.     17  N.  Y.  306. 

Action  for  damages  for  failure  to  transport  passenger  from  N.  Y.  to  San 
Francisco,  unreasonable  delay  at  Nicaragua,  three  tickets  for  successive  por- 
tions of  the  journey  bought  in  N.  Y.  from  one  agent.  Question  was  whether 
deft  who  only  owned  the  line  from  K.  Y.  to  Isthmus  of  Nicaragua  but  was 
the  principal  of  the  agent  who  sold  the  tickets,  could  be  considered  under  the 
circumstances  as  having  made  a  contract  for  whole  trip.  Held,  facts  sufficient 
to  warrant  jury  in  finding  one  ciontract. 


Weed  V.  Pananw  R.  R.  Co.     17  N.  Y.  36j. 

Plff  passenger  on  deft's  train,  health  injured  through  illness  due  to  willful 
detention  of  the  train  all  night  at  a  switch  by  its  conductor  without  cause. 
Verd.  ^,000,  excep.  at  Gen.  Term. —  Excep.  overruled,  judg.  for  Jlflf. —  Aff . 


Congreve  v.  Smith.     18  N.  Y.  79. 

Plff  an  infant,  injured  by  breaking  of  flagstone  covering  excavation  in  side- 
walk in  front  of  deft's  house,  in  which  plff  lived  with  his  father,  house  built 
by  contract,  contractor  subcontracted  as  to  setting  flagstone,  stone  not 
strong  enough;  no  license  from  the  city  for  the  excavaticMi  was  proved.  In- 
jury, leg  amputated. 

Verd.  $650.— Aff.  at  Gen.  Term.— Aff. 


Congreve  v.  Morgan.     18  N.  Y.  84. 

This  case  was  similar  ta  the  last  one,  damages  for  personal  injury  arising 
in  same  manner  and  at  same  time,  defts  the  same,  joint  owners  of  the  house; 
a  further  question  arose,  on  the  point  that  defts  had  no  notice  that  the  stone 
was  unsafe,  and  were  not  negligent  in  not  suspecting  it.  Injury,  1^  ampu- 
tated. 

Verd.  1700.— Aff.  at  Gen.  Term.— Aff. 


Wall  V.  Buffalo  Water  Works  Co.     18  N.  Y.  119. 

riff's  complaint  alleged  that  without  any  fault  on  his  part  he  fell  into  a 
ditch  in  a  street  negligently  left  open  by  deft;  its  answer  denied  ''that  the 
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plaintiff  without  any  fault  or  want  of  care  on  hia  part  did  fall  tlierein;  "  on 
the  trial  evidence  was  given  that  plaintiff  was  found  near  the  ditch  with  hM 
leg  broken,  but  none  that  he  had  fallen  in;  deft's  motion  for  nonsuit  denied 
on  ground  that  its  answer  admitted  the  fact  of  plaintiff  having  so  fallen. 
Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Battaa  v.  Hudton  River  R.  R.  Co.     i8  N.  Y.  348. 

riff's  intestate  run  over  in  city  street  by  deft's  car  driven  by  horses,  faster 
than  four  miles  an  hour,  had  been  drinking,  left  dramshop  a  few  minutes 
previously,  found  on  track,  head  on  one  rail,  legs  across  the  other,  driver 
claimed  did  not  see  him  in  time  to  stop;  court  charged  negligence  of  intestate 
to  prevent  recovery  must  have  directly  contributed  to  the  injury;  refused  to 
charge,  it,  belonged  to  plainiiff  in  order  to  maintain  the  action  to  estabtish 
affirmatively  that  the  intestate  was  not  guilty  of  ne^^igence. 

Verd.  $6,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Bowen  v.  N.  Y.  Cent.  R.  R.  Co.     18  N.  Y.  408. 

Plff  passenger,  injured  by  car  jumping  track,  turning  over;  engine  struck 
a  cow,  dragged  her  hundred  feet,  but  case  does  not  show  that  to  be  the  cause 
of  accident.    Injury,  various  bruises,  cuts,  etc. 

Verd.  $400.— Aff.  at  Gen.  Term.— Aff. 


Steves  V.  Oswego  ft  Syracuse  R.  R.  Co.     18  N.  Y.  4J3. 

Plff  injured  while  crossing  deft's  track,  omitted  to  look,  fur  cap  over  ears, 
whistle  blown,  bell  not  rung. 

Nonsuit,  excep.  at  Gen.  Term. —  Judg.  for  deft. —  Aff. 


Boldt  V.  N.  Y.  Cent.  R.  R.  Co.     18  N.  Y.  43^. 

Plff  laborer  aiding  in  construction  of  new  track  alongside  of  old  one^  no 
trains  had  run  on  it,  walking  along  on  it  to  work  one  morning  overtaken 
and  run  over  by  train  using  it  because  old  track  temporarily  obstructed. 
Injury,  foot  amputated. 

Verd.  $3,000.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Curtis  V.  Rochester  ft  Syracuse  R.  R.  Co.     18  N.  Y.  534. 

Plff  passenger,  train  ran  off  track  at  switch,  uncertain  whether  switch 
deranged  or  rails  spread,  no  evidence  of  any  visible  defect;  uloer  resulted, 
not  healed  at  time  of  trial;  court  charged  fact  of  this  accident  occurring 
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itself  preeiunptive  eTidenoe  of  negligence:   also  jury  might  take  into  con- 
sideration bodily  pain  and  suffering  plff.  likely  to  suffer,  then  modified  it, 
future  damages  only  be  awarded  when  it  is  reasonably  certain  that  they 
will  necessarily  result. 
Verd.  $4,500.— Aff.  at  Gen.  Term.—  Aff. 


Smith  V.  N.  Y.  ft  Harlem  R.  R.  Co.     19  N.  Y.  1J7. 

Plffs  intestate,  engineer  on  train  of  New  Haven  road,  which  near  N.  Y. 
ran  over  deft's  track;  killed  through  negligence  of  deft's  switchman  at  switch 
at  point  of  track  used  by  both  companies;  switch  inferior  in  safety  to  another 
kind  generally  adopted  in  its  place  for  that  reason  on  other  roads. 

Verd.  $6000.— Aff.  at  Gen.  Term.—  Aff. 


Chapman  v.  N.  Y.  ft  New  Haven  R.  R.  Co.     19  N.  Y.  341. 

Plff  passenger  on  train  of  N.  Y.  &  Harlem  R.  R.  Co.  injured  in  collision 
between  that  train  and  deft's  train,  due  to  negligence  of  both  companies. 
Injury,  shoulder  dislocated,  spine  and  wrist  injiired. 

Verd.  $6,600.—  Aff.  at  Gen.  Term.—  Aff. 


Blackstock  v.  N.  Y.  ft  Erie  R.  R.  Co.     jo  N.  Y.  4^- 

Delay  in  delivery  of  goods;  due  to  unjustifiable  strike  of  engineers. 
Held,  no  defense,  carrier's  failure  to  transport  no  more  excused  by  willful  mis- 
conduct, than  by  neglect,  of  servants. 


Johnson  v.  Hudson  River  R.  R.  Co.     ao  N.  Y.  65. 

Plffs  testator  found  on  deft's  track  in  city  street,  injured  by  train  passing 
over  him,  had  been  driving  home  at  night  along  that  street  going  north, 
sewer  excavation  extended  across  the  street,  his  cart  found  on  sidewalk  near 
eouth  bank  of  excavation,  horse  tied;  no  lights  on  deft's  train,  nor  bells 
on  horses  drawing  it,  going  fast,  water  on  rails  deadened  sound,  horses 
could  be  heard  short  distance,  deceased  not  intemperate,  sober  when  started 
for  home;  plff's  theory  was  that  deceased  being  unable  to  drive  across  the 
sewer  on  that  side  of  the  street  left  his  cart,  was  crossing  track  to  find 
passage  on  other  side,  when  struck,  injury,  death. 

Verd.  $4,000.— Aff.  at  Gen.  Term.—  Aff. 


Mercantile  Mat.  Ins.  Co.  v.  Calebs,     jo  N.  Y.  173. 

Plff  insured  shipper  on  goods  injured  while  being  carried  by  deft,  whose 
contract  with  shipper  exempted  him  from  damages;  plff  paid  loss.  Heldf 
could  not  recover  from  carrier. 
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Harris  v.  Northern  Ind.  R.  R.  Co.     jo  N.  Y.  J3J. 

PlflTs  cattle  transported  by  deft,  cars  too  low  for  cattle  to  stand  upright, 
iron  staples  inside  against  which  they  were  rubbed,  train  needlessly  de- 
tained sixteen  hours,  cattle  not  allowed  to  be  removed  so  as  to  be  watered, 
reduced  in  flesh,  value  impaired.  Questions,  as  to  shipper's  knowledge  of 
the  defects  of  the  car,  and  as  to  amount  of  damages,  arising  on  various 
requests  to  charge. 


Qoold  V.  Chapiii.     so  N.  Y.  J59. 

Plffs  goods  transported  by  defts  as  carriers  imder  agreement  to  forward 
them  at  end  of  its  line  by  another  carrier  to  destination;  deft  did  not  de- 
liver them  to  such  other  carrier,  but  put  them  on  a  barge  owned  by  him  to 
facilitate  trans-shipment,  and  during  unreasonable  delay  of  second  carrier 
to  remove  them,  after  notice  and  promise  to  do  so,  they  were  burned.  HM, 
deft  liable,  relation  as  carrier  of  the  goods  not  ended. 


Colegrove  v.  N.  Y.  ft  N.  H.  R.  R.  Co.     jo  N.  Y.  493. 

Plff  passenger  on  train  of  one  deft^  injured  in  a  collision  between  it  and 
train  of  the  other  deft,  both  negligent;  he  was  standing  on  the  platform, 
car  crowded,  no  seat,  train  started  before  he  had  opportimity  to  find  seat 
in  other  car.    Injury,  ankle  fractured. 

Verd.  $450.—  Aflf.  at  Gen.  Term.—  AfT. 


Moore  v.  Westervelt.     si  N.  Y*  103* 

2d  Appeal.    27  N.  Y.  234. 

Action  against  a  sheriff  for  damages  to  plff's  coal;  plff  brought  replevin 
against  master  of  schooner  for  the  coal,  deft  levied  on  it,  by  consent  of 
schooner's  captain  left  it  on  board  in  keeper's  custody  pending  justification 
of  plff's  sureties;  captain  requested  keeper  to  allow  him  to  move  the  vessel 
to  south  side  of  pier  for  greater  security  in  case  of  storm,  keeper  refused, 
storm  came  up  during  night,  vessel  sank,  position  unsafe,  vessel  on  south 
side  siistained  no  injury;  court  held  no  question  of  fact  except  amount  of 
damages. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Purvis  V.  Coieman.     ji  N.  Y.  iii. 

Guest's  money  stolen  from  room,  in  which  no  notice  under  statute  had  been 
posted,  but  notice  given  personally. 
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Brown  v.  Buffalo  &  State  Line  R.  R.  Co.     jj  N.  Y.  191. 

PIffs  intestate,  riding  in  wagon  drawn  by  another,  killed  instantaneously 
at  deft's  crossing  by  its  train  running  in  a  city  at  a  speed  in  excess  of  that 
allowed  by  an  ordinance  passed  under  authority  of  the  Legislature;  court 
refused  to  charge  that  if  the  deceased  was  instantaneously  killed,  the  action 
could  not  be  maintained;  it  charged  that  if  the  deceased  and  the  driver 
were  free  from  fault,  and  the  injury  occurred  while  deft*s  train  was  running 
in  violation  of  the  ordinance  and  the  injury  was  occasioned  by  or  woidd  not 
have  oocurred  except  for  such  violation,  deft  was  liable. 

Verd.  $4,500.—  Aflf.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Fero  V.   Buffalo  &  State  Line  R.  R.  Co.     ja  N.  Y.  J09. 

Plff's  house  burned  by  sparks  blown  through  an  open  door  from  deft's 
locomotive  standing  on  track  in  front  of  the  house  30  ft.  off;  it  was  of  most 
approved  construction  then  in  use  with  respect  to  precautions  against  escape 
of  sparks,  had  brought  in  a  freight  train  to  station  on  regular  time,  station 
in  a  village,  plff's  house  a  hotel,  to  it  an  addition  was  in  process  of  erection: 
a  mason  employed  on  the  addition  just  before  fire  saw  sparks  blowing  toward 
house,  saw  open  door  in  the  addition,  did  not  close  it,  sparks  blew  in,  ignited 
shavings  on  floor.  Court  charged  that  when  trains  are  running  in  villages, 
near  buildings,  and  wind  blowing,  company  bound  to  use  utmost  care  to 
prevent  setting  houses  on  fire. 

Verd.  for  Plff.— Aff.  at  Gen.  Term.— Aff. 


Bissel  V.  Michigan  Southern  R.  R.  Co.     aa  N.  Y.  258. 

Plff,  passenger  on  a  train  used  by  both  deft  companies,  one  deft  was  a 
Michigan,  the  other  an  Indiana  corporation;  they  managed  their  roads  as 
one,  under  a  business  name,  and  continued  the  line  on  to  Chicago,  in  niinois; 
while  train  in  Illinois,  n^ligent  collision  occurred  between  it .  and  train  on 
a  crossing  road;  neither  deft  had  charter  in  Illinois; 'defense  was  that  under 
the  charters  they  did  have  respectively,  neither  had  right  to  operate  road 
in  niinois,  that  act  ultra  vires.    Injury,  leg  broken. 

Report  $2,600.— Aff.  at  Gen.  Term.— Aff. 


Althorf  V.  Wolfe,     jj  N.  Y.  3$$. 

Plff's  intestate,  passing  along  sidewalk  in  front  of  deft's  house,  killed  by 
enow  and  ice,  shoveled  from  deft's  roof,  falling  on  him;  deft  had  ordered 
servant  to  clear  the  roof,  servant  asked  friend  to  help  him,  did  not  appear 
whether  ice  which  fell  on  deceased  was  shoveled  by  servant  or  friend;  court 
charged  that  servant  had  right  to  employ  assistance  if  necessary,  in  absence 
of  specific  instructions  as  to  manner  of  removing  snow;  refused  to  charge, 
that  if  servant  employed  other  man  without  authority  of  deft,  and  injury  to 
deceased  resulted  from  acts  of  latter,  deft  not  liable;  other  refusals,  but  this 
the  only  question  argued. 

Verd.  $3,600.— Aff.  at  Gen.  Term.— Aff. 
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Bernhard  v.  Rensselaer  Si  Saratoga  R.  R.  Co.     i  Abb.  C.  A.  D.  131. 

PlfTs  intestate  killed  by  deft's  locomotive  passing  slowly  by  station  plat- 
form in  heart  of  a  city;  he  had  alighted  from  train  on  another  railroad, 
walked  along  platform  to  street  crossing,  high  wind,  military  display,  noise 
and  bustle,  hat  blew  off  on  to  deft's  track,  deceased  went  in  pursuit,  struck 
by  cow  catcher,  clothing  caught,  struggled  to  get  loose,  dragged  under  wheel; 
if  person  in  charge  of  engine  had  been  looking  on  track  ahead  of  en^fine,  would 
have  seen  the  struggle  and  could  have  stopped  engine  before  it  ran  over  him; 
bell  rung. 

Verd.  $4,000,  new  tri.  at  Spec.  Term. —  Rev.  at  Gen.  Term,  jud^.  ord.  on 
verd. —  Aff . 

Note. —  Selden,  J.,  says,  if  it  appears  from  plff's  evid.  he  was  guilty  of  neg. 
he  should  be  nonsuited ;  also,  **  It  is  not  easy  to  suppose  a  case  in  which  the 
court  would  be  warranted  in  holding  as  matter  of  law,  that  n^ligence  was 
proved." 


Merritt  v.  Todd,  J3  N.  Y.  a8. 

Action  against  endorser  on  demand  note,  holder  had  not  demanded  payment 
before  suit. 


Bellinger  v.  N.  Y.  Cent.  R.  R.  Co.     23  N.  Y.  42. 

Plff's  land  overflowed  by  water  from  creek,  during  freshets,  overflow  due  to 
railroad  embankment  constructed  under  legislative  sanction,  evidence  of 
plaintiff  tended  to  show  embankment  and  bridge  not  constructed  with 
suitable  care;  objection  sustained  to  question  to  deft's  expert,  *'were  the 
embankment  and  the  bridges  carefully  and  skillfully  constructed  with  refer- 
ence to  the  creek  7 "  Court  charged,  railroad  company  had  legal  right  to 
build  its  road  in  its  present  location,  but,  in  building  it,  was  bound  to  exercise 
due  care,  company  not  bound  to  insure  against  any  possible  contingency,  but 
bound  to  see  openings  .sufficient  for  any  freshet  which  might  reasonably  be 
expected.  (Ground  of  rejecting  above  question  at  trial  did  not  appear;  at 
Gen.  Term,  judgment  affirmed  on  ground  that  the  sole  question  was  whether 
overflow  of  plff's  land  occasioned  by  embankment.     See  page  47.) 

Verd.  for  Plff.— Aff.  at  Gen.  Term.— Kev.  new  tri.  ord. 


Dickins  v.  N.  Y.  Cent.  R.  R.  Co.     23  N.  Y.  158. 
2d  Appeal.    1  Abb.  C.  A.  D.  504. 

Plff's  intestate,  wife,  killed  by  deft's  negligence;  as  part  of  the  damages 
sustained  by  next  of  kin,  he  was  allowed  to  recover  damages  for  loss  of  service 
sustained  by  him  as  husband  of  deceased. 

Verd.  $1,600.— Aff.  at  Gen.  Term.— Kev.  new  tri.  ord. 
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Sanford  v.  Eighth  Ave.  R.  R.  Co.     23  N.  Y.  343. 

Plflf 8  intestate  wrongfully  refuaed  to  pay  his  fare  on  deft's  car,  conductor 
ejected  him  without  stopping  the  car,  fell  on  snow-bank,  rolled  under  car, 
run  over,  killed. 

Verd.  $4,250. —  Rev.  at  Gen.  Term.—  Rev.  judg.  on  verd.  aff . 


Keller  v.  N.  Y.  Cent.  R.  R.  Co.     a  Abb.  C.  A.  D.  4S0. 

Plflf's  intestate,  passenger,  run  over  by  express  train,  had  just  alighted  from 
way  train  at  station,  station  had  not  been  announced,  way  train  made  hurried 
stop,  station  on  north  side  of  track,  deceased  and  her  daughter  (also  killed, 
see  Dickins  v.  same  deft,  1  Abb.  C.  A.  D.,  504),  had  time  to  get  off  it  started 
up;  they  got  off  on  south  side,  were  crossing  next  track  when  express 
train,  going  at  40  miles  an  hour,  came  by  on  it,  and  struck  them;  they  were 
not  acquainted  with  the  locality,  had  no  reason  to  apprehend  express  train, 
due  precautions  to  keep  passengers  from  getting  off  south  side  of  track  not 
taken;  a  witness  of  deft  having  stated  how  long  the  way  train  had  stopped, 
was  asked  whether  the  train  had  stopped  ample  time  for  all  the  passengers 
to  get  off,  including  these  ladies,  excluded;  no  evidence  of  spedflc  damages 
sustained  by  next  of  kin. 

Verd.  $1,700.— Aff.  at  Gen.  Term.— Aff. 


Whitford  V.  Paiuima  R.  R.  Co.    23  N.  Y.  465. 

Plff^s  intestate  killed  through  deft's  negligence  in  Panama,  Central  America; 
no  foreign  death  act  pleaded;  demurrer,  no  cause  of  action.  The  complaint 
does  not  appear  to  have  averred  positivdy  that  the  death  as  well  as  the 
injury  took  place  at  Panama,  but  it  is  inferable  that  it  did;  the  comj^aint 
says  '*  shortly  afterward  died." 

Dem.  sustained. —  Aff.  at  Gen.  Term. —  Aff. 


Wells  V.  N.  Y.  Cent.  R.  R.  Co.     94  N.  Y.  181. 

Plff  passenger  injured  through  deft's  negligence  while  riding  free,  pass 
stated  "the  person  accepting  this  free  ticket  assumes  all  risks  of  accidents 
and  expressly  agrees  that  the  company  shall  not  be  liable  under  any  cir- 
cumstances, whether  of  negligence  of  agents  or  otherwise,  for  any  injury  to 
the  person,  or  for  any  loss  or  injury  to  the  property  of  the  person  using  this 
ticket."  Case  tried  on  agreed  state  of  facts,  deft  admitted  its  negligence. 
Court  found  "  gross "  negligence.  Court  of  Appeals  held  it  must  read  finding 
as  if  "gross"  omitted.    Injuries  to  face  and  head. 

Finding  $750. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  agst.  plff. 

24 
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Perkiiis  V.  N.  Y.  Cent.  R.  R.  Co.     24  N.  Y.  196. 

Plff's  intestate,  passenger,  killed  through  deft's  negligence,  while  riding 
free,  pass  was  in  same  form  as  in  last  case  (Wells  v.  same  deft);  court 
charged  that  if  there  was  such  a  degree  of  negligence  as  to  amount  to  gross 
or  culpable  negligence  such  as  would  subject  the  trackmaster  to  indictment 
for  manslaughter  had  he  been  own^  of  the  road,  deft  liable  (reading  statute 
as  to  manslaughter  in  4th  degree.) 

Verd.  16,000.— Afr.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Smith  V.  N.  Y.  Cent.  R.  R.  Co.     94  N.  Y.  jj3. 

PlflTs  intestate,  passenger,  killed  through  deft's  negligence  riding  on  deft'a 
train  to  take  care  of  hogs,  contract  in  writing  for  transportation  of  sell 
and  hogs  was,  2  car  loads  hogs  $67  per  car,  carried  at  a  reduced  rate  in 
consideration  of  the  owner's  assuming  certain  specified  risks  in  respect  to 
safety  of  hogs,  "  persons  riding  free  to  take  care  of  the  stock  do  so  at  their 
own  risk  of  personal  injury  from  whatever  cause;  "  deceased  furnished  with 

drover's  pass.    *'  Pass in  charge  of  cars  of  stock  on  account  of  — ,  takes 

all  the  responsibility  as  to  the  injury  of  himself  or  stock."  Court  charged  jury 
to  find  for  plff  if  death  caused  by  gross  negligence. 

Verd.  $5,000,  excep.  at  Gen.  Term. —  Excep.  overrul.  at  Gen.  Term.  judg. 
ord.  on  verd. —  AS, 

Note. —  No  rule  can  be  laid  down  as  the  rule  of  this  case;  the  affirmance 
was  by  4  to  3;  of  the  four,  one  opinion  was  in  fiat  contradiction  to  the  case 
just  decided  of  Perkins,  two  were  on  the  ground  that  deceased  was  not  a 
gratuitous  passenger,  and  clause  was  against  public  policy,  and  the  other  was 
inconsistent  with  opinion  of  same  ju(^e  in  Perkins  case.  The  following  is 
suggested  as  a  rule  growing  out  of  the  fact  of  the  affirmance: 

A  recovery  for  damages  to  a  passenger  from  negligence  may  be  had,  not- 
withstanding the  contract  under  which  he  rides  contains  a  clause  exempting 
the  carrier  therefrom,  if  such  contract  is  one  providing  for  the  transpjorta- 
tion  of  freight  for  hire,  and  the  passenger  is  to  look  after  it  during  transit. 


Burtls  V.  Buffalo  &  State  Line  R.  R.  Co.     34  N.  Y.  J69. 

Neglect  to  deliver  goods  within  three  days,  special  contract  for  delivery 
within  that  time  over  connecting  ..oads  to  a  point  outside  of  the  State.  Ques- 
tion as  to  effect  of  Chap.  270,  Laws  of  1847,  in  regard  to  liability  of  connecting 
roads. 


Ryan  v.  Fowler.     24  N.  Y.  410. 

Plff,  girl  of  14,  in  deft's  employ,  leg  broken  by  fall  of  privy  in  his  factory, 
had  become  insecure  through  defects  deft  should  have  known. 
Verd.  $1,760. —  Rev.  at  Gen.  Term.— Rev.  judg.  aff. 
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Wilds  V.  Hudson  River  R.  R.  Co.     J4  N.  Y.  430. 

2d  Appeal.    29  N.  T.  316. 

PlfTs  intestate  run  over  deft's  crossing  in  city  street;  he  approached  the 
track  without  looking  for  the  train,  at  such  speed  as  to  be  unable  to  stop  his 
horse;  deft  was  negligent. 

Verd.  $4,000.— AfT.  at  Gen.  Term.— Rev.  new  trial  ord. 


Tllley  V.  Hudson  River  R.  R.  Co.     24  N.  Y.  471. 

2d  Appeal.    29  N.  Y.  262. 

PlfTs  intestate,  his  wife,  killed  in  negligent  collision  on  deft's  road,  he  a 
carpenter,  she  attended  household,  took  care  of  five  children,  four  minors, 
also  made  shirts,  carrying  this  business  on  for  husband;  court  charged  plfif 
not  entitled  to  recover  any  damages  resulting  to  him  as  husband,  that  loss 
of  deceased's  earnings  was  husband's  loss;  if  he  should  have  retained  her 
earnings  till  his  death,  they  would  pass  in  absence  of  a  will  to  the  children 
and  the  jury  might  estimate  the  fair  pecuniary  value  of  that  chance. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Baricer  v.  N.  Y.  Cent.  R.  R.  Co.     24  N.  Y.  599. 

Passenger  remained  on  car  after  train  passed  his  station,  refused  to  follow 
instructions  of  conductor  to  take  train  back  from  next  station;  also  refused 
to  pay  additional  fare  on  train  in  which  he  stayed;  ejected. 


Austin  v.  Hudson  River  R.  R.  Co.     J5  N.  Y.  334. 

PlfiTs,  lessees  of  certain  premises,  adjoining  those  of  deft,  the  latter  in 
making  excavations  on  his  own  premises  did  it  so  negligently  as  to  injure 
a  house  built  by  plffs  on  theirs. 

Verd.  for  plffs.— AfT.  at  Gen.  Term.— AfT. 


Ernst  v.  Hudson  River  R.  R.  Co.     34  How.  Pr.  97. 

2d  Appeal.    36  N.  Y.  9. 
3d  Appeal.    39  N.  Y.  61. 

Plffs  intestate  killed  at  deft's  crossing. 

The  statement  of  facts  in  this  report  is  said  by  Porter,  J.,  in  36  K.  Y.  p.  21, 
on  the  next  appearance  in  the  Court  of  Appeals  of  this  much  tried  case,  to  be 
''essentially  erroneous." 
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Bissell  V.  N.  Y.  Cent.  R.  R.  Co.     2$  N.  Y.  44J. 

Plff*fl  intestate  negligently  killed  on  deft's  roftd,  riding  on  cattle  train, 
under  agreement  by  which  deft  was  to  transport  his  cattle  at  reduced  rate, 
he  accompanying  them  without  extra  charge,  under  provision,  "the  persons 
riding  free  to  take  charge  of  the  stock  do  so  as  their  own  risk  of  personal 
injury  from  whatever  cause." 

Verd.  $6000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Hinds  V.  BartiMi.     2$  N.  Y.  544. 

Plff's  house  burned  by  sparks  from  a  stack  of  steam  dredge  near  by,  allowed 
to  escape  by  negligent  management  of  deft;  evidence  was  received  that  at 
other  times,  sparks  from  this  stack  at  distances  greater  than  that  of  fire  in 
question  had  caused  fires;  court  declined  to  charge  that  if  deft's  dredge  was 
constructed  in  the  form  generally  adopted  and  ubed  for  the  purposes  to  which 
such  dredges  are  generally  applied^  and  it  was  used  and  applied  in  the  ordi- 
nary manner  and  with  the  usual  guards  and  precautions  adopted  by  persons 
using  them,  there  then  had  been  no  such  negligence  as  would  render  the 
defts  liable;  but  it  charged  if  the  jury  found  that  def ts  were  guilty  of  actual 
negligence  in  the  use  of  the  dredge,  and  by  means  thereof  had  fired  plfTs 
property,  he  could  recover. 

Verd.  for  Plff.— Aff.  at  Gen.  Term.— Aff. 


Wright  V.  N.  Y.  Cent.  R.  R.  Co.     J5  N.  Y.  569. 

Plff,  brakeman,  injured  in  collision  at  night,  between  two  trains,  single 
track,  collision  due  not  to  improper  time  table,  nor  to  incompetency  of 
engineer  but  to  his  negligent  disregard  of  running  regulations  and  ordinary 
rules  of  prudence  (p.  560);  regular  engineer  sick,  he  detailed  to  take  his 
place,  not  familiar  with  this  part  of  road,  told  manager  who  detailed  him 
not  sufficiently  acquainted  with  it  to  take  train  over  at  night,  otherwise 
competent,  knew  other  train  was  to  switch  at  station  to  let  him  pass,  with- 
out stopping  if  had  time,  saw  other  train,  thought  it  was  stationary,  in  fact 
switching,  both  trains  ahead  of  time,  he  approached  at  high  speed,  without 
assuring  himself  other  train  was  where  it  should  have  been  to  permit  him  to 
do  so,  collision  result  of  reckless  speed,  not  of  ignorance  of  road.  Injury, 
leg  broken,  &c. 

Verd.  $2,500.—  Aff.  at  Gen.  Term.—  Rev.  new  In.  ord. 

Note.— "Had  he  caused  the  trains  to  be  run  short  handed,  it  would  have 
been  an  act  of  negligence  on  the  part  of  one  of  the  servants  of  the  company, 
for  the  consequences  of  which  defendants  would  not  have  been  liable  to  their 
other  employees,"  per  Allen,  J.  This  Olustration  is  interesting  in  view  of 
the  subsequent  decision  in  the  Mike  case  exactly  the  other  way,  and  still  more 
interesting  in  view  of  the  fact  that  the  Flike  case  is  slowly  becoming  over- 
ruled. 
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Drew  V.  Sixth  Ave.  R.  R.  Co.     j6  N.  Y.  49. 

PlflTs  son,  8  years  old,  run  over  by  deft's  horse  car;  on  his  way  to  school, 
car  came  up,  did  not  stop,  snow  on  ground,  brakeman  assisting  driver,  seized 
boy  to  lift  him  on  front  platform,  boy  slipped  from  grasp,  fell  on  track,  wheel 
crushed  foot,  amputated;  plff  kept  store,  boy  assisted,  and  went  errands. 
Injury,  foot  amputated. 

Verd.  $2,500.— Afr.  at  Gen.  Term.— AfT. 


Alden  v.  N.  Y.  Cent.  R.  R.  Co.     j6  N.  Y.  ioj. 

Plff  passenger,  injured  by  deft's  car  derailed  by  broken  axle,  unusually  oold 
day,  iron  brittle,  small  crack  in  axle,  so  covered  by  the  wheel  undiscoverable 
without  taking  wheel  off,  axle  unsafe.  Injury,  back,  neck,  head  and  hand 
injured. 

Verd.  $1,160.— Aff.  at  Gen.  Term.— Aff. 


Hance  v.  Cayuga  &  Susquehanna  R.  R.  Co.     j6  N.  Y.  428. 

Plff*s  cow,  escaping  from  his  control  through  his  negligence  and  straying 
on  to  deft's  track  across  a  cattle  guard  upon  snow  which  deft  negligently 
omitted  to  remove,  was  run  over  by  its  locomotive. 

Judg.  for  plff.  in  Justice's  court. —  Reversed  in  County  Court. —  Reversal 
reversed  in  Supreme  Court. —  Reversal  of  Sup.  Ct.  reversed  in  Court  of  App. 
and  reversal  of  County  Ct.  aff. 


Moore  v.  Westervelt.     27  N.  Y.  J34. 

1st  Appeal.    21  N.  Y.  103. 

The  question  litigated  on  this  trial  was  whether  a  sheriff  is  an  insurer  of 
goods  in  his  custody,  or  a  bailee;  court  charged  in  effect,  duty  of  sheriff  to 
take  such  steps  to  insure  the  safety  of  the  coal  as  a  prudent  man  would  have 
been  expected  to  take  as  to  his  own  coal;  and  refused  to  charge  that  the 
sheriff  was  bound  to  take  more  than  ordinary  care  of  the  coal. 

Verd.  for  deft.— Aff.  at  Gen.  Term.- Aff. 


Brace  v.  N.  Y.  Cent.  R.  R.  Co.     27  N.  Y.  J69. 

Plff's  horse  killed  by  deft's  locomotive,  got  on  to  track  from  highway,  no 
cattle  guard;  had  been  one,  village  had  grown  up  along  highway  so  that  it 
had  become  a  street,  inhabitants  complained  to  deft  against  cattle  guard 
as  a  nuisance,  deft  removed  it. 

Verd.  directed  for  plff.— Aff.  at  Gen.  Term.— Aff. 
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Hamilton  v.  McPhersiHi.     j8  N.  Y.  7J. 

Ne^ect  by  carrier  to  deliver  oats  within  agreed  time.  Became  heated  and 
mouldy;  if  properly  cared  for  by  plff^s  agents,  would  not  have  been  injured. 
Heldf  carrier  not  liable. 


Hathorn  v.  Ely.     j8  N.  Y.  78. 

Action  by  carrier  for  freight  on  flour;  counterclaim,  damages  for  injury 
to  it  from  wetting;  agreement  that  plff  would  allow  it  to  remain  on  board 
ninety  days  after  arrival  at  destination;  after  such  arrival  consignee  refused 
to  receive  it,  remained  on  board,  collision  with  another  vessel,  not  due  to 
plfTs  negligence,  boat  sprung  a  leak.  Held,  agreement  did  not  continue  against 
plff  a  liability  as  carrier. 


Murphy  v.  CommiMianers  of   Emigration.     j8  N.  Y.   134. 

Plff,  an  emigrant,  trunk  delivered  from  ship  to  tug  chartered  by  defts; 
checks  given  to  her  by  person  on  the  tug,  taken  to  Castle  Garden,  there  lost; 
defts  acted  as  commissioners  of  emigrants  under  various  statutes,  not  engaged 
in  the  transportation  of  emigration,  only  licensed  others  to  carry  it  on. 

Verd.  for  plff. —  Rev.  new  tri.  ord. —  Aff.  judg.  absol.  for  defts. 


Williams  v.  Vanderbilt.     a8  N.  Y.  J17. 

Plff's  health  injured,  and  he  put  to  expense,  by  deft's  failure  to  forward 
him  on  his  journey;  contract  by  deft  to  carry  him  from  New  York  to  San 
Fran,  via  Nicaragua,  by  particular  steamers;  on  arriving  at  N.  the  Pacific 
steamer  found  to  be  wrecked;  deft  neglected  to  forward  plaintiff  by  another 
steamer,  court  charged  it  was  deft's  duty  to  provide  another  vessel  with 
care  and  diligence,  and  if  he  failed  to  do  so,  plff  entitled  to  recover. 

Verd.  $850.— Aff.  at  Gen.  Term.— Aff. 


Ward  V.  Vanderbilt.     4  Abb.  C.  A.  D.  $21. 

S.  C,  1  Keyes,  70. 

Facts  substantially  like  those  in  Williams  against  same  deft  28  N*.  Y.  217, 
and  questions  the  same. 


Kerr  v.  Mount.     j8  N.  Y.  659* 

Action  against  judgment  creditor  for  injury  to  goods  tiirough  negligence  of 
sheriff,  execution  set  aside  for  irregularity. 
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Merritt  v.  Earie.     29  N.  Y.  115. 

Plff  on  Sunday  made  a  contract  to  ship  horses  by  deft's  boat;  boat  ran  upon 
a  mast  of  sunken  yessel.  Held,  not  due  to  inevitable  accident;  liability  im- 
posed by  law,  hence  carrier  not  relieved  because  contract  made  on  Sunday. 


Tilley  v.  Hudson  River  R.  R.  Co.     29  N.  Y.  253. 

Ist  Appeal.    24  N.  Y.  471. 

Only  new  question  as  to  measure  of  damages. 

Plff  allowed  to  prove,  under  objection,  that  deceased^  in  addition  to  perform- 
ing household  duties,  made  shirts  for  a  dealer,  taught  her  children,  instructed 
them  in  household  affairs,  nursed  them  in  sickness,  was  member  of  church, 
superintendent  of  Sunday  school,  took  part  in  church  exercises,  exhorted  at 
meetings;  court  charged  that  in  estimating  the  damages,  jury  had  right  to  con- 
sider her  children's  loss  in  reference  to  intellectual,  moral,  physical  training  and 
such  instructions  as  can  only  proceed  from  a  mother,  and  to  consider  the  busi- 
ness and  other  capacities  of  the  mother  to  discharge  her  duties  to  her  children, 
and  that  the  damages  were  not  limited  to  periods  of  infancy,  but  extended 
through  their  lives. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Qarliiis;hoate  v.  Jacobs.     39  N.  Y.  397. 

Plff's  stage  and  horses  injured  by  the  falling  of  a  bridge  belonging  to  town, 
of  which  defts  were  com'rs  of  highways;  they  had  allowed  bridge  to  remain 
unsafe  after  notice,  had  funds  enough  to  repair  this  bridge,  but  not  enough 
to  repair  all  the  bridges  in  their  district. 

Report  in  favor  of  defts. — ^Aff.  at  Gen.  Term. — ^Aff. 


Wilds  V.  Hudson  River  R.  R.  Co.     39  N.  Y.  315. 

1st  Appeal.    24  N.  Y.  430. 
Facts  as  before. 
Nonsuit.— Aff.  at  Gen.  Term.— Aff. 

Note. —  Hogeboom,  J.,  who  had  granted  the  nonsuit,  was  on  the  bench  in 
the  Court  of  Appeals  at  this  time.  He  wrote  a  dissenting  opinion  holding 
that  he  himself  had  been  in  error  in  granting  the  nonsuit,  all  the  other  judges 
concurring  in  holding  that  he  had  been  ri^t. 


Newson  v.  N.  Y.  Cent.  R.  R.  Co.     39  N.  Y.  aSa* 

Plff's  intestate  died  from  injuries  received  while  endeavoring  to  control  his 
team  of  horses,  frightened  by  a  locomotive  backing  down  on  a  side  track  near 
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them,  while  he  was  unloading  for  his  employers  gravel  from  deft's  car  on 
another  track  at  a  point  near  freight  depot  designated  by  deft's  agent;  team 
between  the  two  tracks,  space  fifteen  feet  wide;  while  taking  previous  load> 
horses  frightened  in  similar  way,  had  controlled  them;  had  been  warned  by 
flagman  place  dangerous. 
Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Creed  v.  Hartmann.     29  N.  Y.  591. 

Plff  passing  along  sidewalk,  injured  by  breaking  of  boards  bridging  excava- 
tion; deft  member  of  firm  of  contractors  having  contract  with  owner  of  lots  to 
do  mason  work  in  the  erection  of  houses  on  them;  subcontractor  agreed  with 
them  to  excavate  the  sidewalk  and  to  prevent  all  accidents  by  due  care;  no 
license  from  city  authorities  shown.    Injury,  leg  broken. 

Verd.  $600,  excep.  in  first  inst.  at  Gen.  Term. —  Judg.  ord.  for  plflf. — ^Aflf. 


Weed  V.  N.  Y.  &  Harlem  R.  R.  Co.     J9  N.  Y.  616. 

Action  to  recover  damages  for  diversion  of  stream  by  construction  of  deft's 
road  through  plff's  farm;  only  question  one  of  practice. 


Bank  of  N.  Y.  v.  Bank  of  Ohio.     29  N.  Y.  619. 

Deft's  cashier  neglected  to  limit  indorsement  of  note  "  for  collection  only." 


Selden  v.  Del.  A  Hud.  C.  Co.     29  N.  Y.  634. 

Action  for  damages  to  land  from  enlargement  of  deft's  canal  for  which 
plff  had  given  license,  no  proof  that  in  following  the  license  deft  had  been 
negligent. 

Verd.  for  deft— Aff.  at  Gen.  Term.— Aff. 


Phelps  V.  Wait.     30  N.  Y.  78. 

Plff  crossing  street  with  due  care,  run  over  by  horse  and  wagon,  driven  by 
one  deft,  belonging  to  the  other,  coming  into  street  from  a  yard,  driver's  atten- 
tion engrossed,  drove  out  suddenly  and  rapidly.  Injury,  shoulder  broken, 
wrist  sprained,  etc. 

Report  for  $376.—  Aff.  at  Gen.  Term.—  Aff. 


Haley  v.  Earle.     30  N.  Y.  JoS. 

Plff's  barge  in  tow  by  deft's  steamer,  sunk  by  latter's  negligence,  no  one  at 
barge's  helm;  court  charged  absence  of  helmsman  not  material  if  it  did  not 
contribute  to  the  injury. 

Verd.  for  plff.—  Aff.  at  Gen.  Term.— Aff. 
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Mttlhado  V.  Brooklyn  City  R.  R.  Co.     30  N.  Y.  370. 

Plff  thrown  to  the  ground  by  sudden  starting  of  deft's  car,  as  he  was  alight- 
ing from  front  platform,  car  having  come  to  full  stop,  notice  to  stop  given  by 
plflf  to  driver,  no  notice  to  passengers  not  to  get  off  front  platform  was  shown ; 
plff  allowed  to  show  his  arm  to  a  surgeon  in  presence  of  jury.  Injury,  left 
arm  broken,  head  injured. 

Verd.  $900.—  Aff .  at  Gen.  Term.—  Aff. 


Michaels  v.  N.  Y.  Cent.  R.  R.  Co.     30  N.  Y.  564 

Plff's  goods  injured  by  an  expectable  freshet  and  against  which  deft  by  use 
of  reasonable  care  might  have  guarded. 


Read  V.  Spaulding.     30  N.  Y.  630. 

Goods  injured  by  "  act  of  God,"  would  have  escaped  if  carrier  had  for- 
warded with  diligence.    Held,  liable. 


Diclcins  v.  N.  Y.  Cent.  R.  R.  Co.     i  Abb.  C.  A.  D.  504. 

S.  C,  1  Keyes,  23. 
Ist  Appeal.    23  N.  Y.  158. 

Plff's  intestate,  passenger,  run  over  by  express  train  while  leaving  deft's 
way  train  at  station,  station  on  north  side  of  track,  village  on  south  side,  not 
announced,  the  way  train  behind  time,  hurried  stop,  she  stranger  to  the  place, 
got  off  south  side,  no  precautions  taken  to  see  that  deceased  should  alight  with 
safety,  deceased  left  husband,  no  children,  next  of  kin  brothers,  sisters, 
nephews  and  nieces;  court  refused  to  charge  that  plff  could  only  recover  nomi- 
nal damages,  also  refused  to  charge  that  there  was  no  evidence  of  pecuniary 
injury  to  next  of  kin,  and  that  relation  of  brother  and  sister  did  not  raise 
presumption  of  pecuniary  loss;  charged  that  ''the  only  damages  the  jury  can 
give  in  this  action,  if  they  find  for  plaintiff,  are  such  as  they  shall  deem  a 
fair  and  just  compensation  not  exceeding  $5,000,  with  reference  to  the  pecuniary 
damages  resulting  from  the  death  of  Mrs.  Dickins  to  her  next  of  kin;"  also 
charged  whether  more  than  nominal  damages,  and  if  so,  how  much  were  ques- 
tions for  jury. 

Verd.  $500.— Aff.  at  Gen.  Term.— Aff. 


Honegsberger  v.  Second  Ave.  R.  R.  Co.     a  Abb.  C.  A.  D.  378. 

S.  C,  1  Keyes,  670. 
Plff's  son,  boy  of  6,  run  over  by  deft's  car,  while  crossing  the  street  on  way 
home  from  school  unattended,  car  driver  at  the  moment  talking  to  passenger, 
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face  turned  from  horses,  did  not  see  the  boy;  court  charged  boy  not  ''to  be 
held  to  the  same  degree  of  caution,  foresight,  and  discretion  that  would  be 
exacted  from  an  adult." 

Verd.  for  plflTs  expenses. —  AfT.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  As  this  judgment  was  not  reversed  upon  the  ground  that  the  father 
was  negligent  as  matter  of  law,  in  allowing  a  boy  of  six  to  go  to  school  unat- 
tended, nor  yet  on  the  ground  that  it  appeared  that  the  boy  himself  had  been 
guilty  of  negligence,  but  upon  a  charge  which  would  now  be  held  to  be  en- 
tirely sound,  it  can  do  no  good  to  state  the  rule  of  this  case.  Its  rule,  that 
infants  must  exercise  the  same  degree  of  care  as  adults  of  ordinary  prudence, 
is  not  the  law  of  this  State,  and  was  substantially  repudiated  {sub  ailentio) 
the  following  year  in  the  Jetter  case,  same  vol.,  p.  458,  and  in  Mentz  and 
Thurber  cases. 


Buel  V.  N.  Y.  Cent.  R.  R.  Co.     31  N.  Y.  314. 

Plflf  injured  while  trying  to  escape  from  deft's  car,  in  order  to  avoid  an  im- 
pending collision  with  train  approaching  on  same  track,  had  gotten  partly 
through  car  door,  one  foot  on  platform,  when  collision  occurred;  those  who 
remained  in  their  seats  uninjured;  notice  up  prohibiting  passengers  from 
standing  or  riding  on  platform,  and  that  safety  required  them  to  keep  their 
seats;  expert  evidence  as  to  permanence  of  injury  allowed.  Injury,  leg 
broken. 

Verd.  $4,460.—  Aff.  at  Gen.  Term.—  Aff. 


Bamhain  v.  Butler.     31  N.  Y.  480. 

Plff  injured  in  an  upset  of  his  sleigh  in  collision  with  runaway  horse  and 
sleigh  coming  up  behind  him,  runaway  caused  by  upset  of  latter  sleigh  due  to 
rivalry  between  drivers  of  two  sleighs  still  further  behind,  one  attempting  to 
pass  the  other,  the  latter  trying  to  prevent  the  passing,  in  the  cours^  of  which 
one  of  the  rival  sleighs  dashed  against  a  sleigh  in  front,  whicH,  striking  a  snow 
bank,  upset,  frightening  the  horse,  and  on  its  driver  letting  go  the  reins  he 
ran  against  plffs'  sleigh;  plff  sued  rival  drivers  as  the  cause  of  his  injury. 
Injury,  nose  cut,  sleigh  and  horse  injured. 

Judg.  by  Justice  of  Peace,  $30. —  Rev.  by  County  Court. —  Aff.  by  Gen.  Term. 
—  Rev.  justice's  judg.  aff. 


Van  Buskirk  v.  Roberts*     31  N.  Y.  66i. 

Plff  passenger,  deft  common  carrier,  neglected  to  transport  plff  with  due  dili- 
gence resulting  in  his  sickness,  and  other  damage. 
Verd.  $900.—  Aff.  at  Gen.  Term.—  Aff. 
Quimby  v.  Vanderbilt,  17  N.  Y.  306,  followed. 


Stinson  v.  N.  Y.  Cent.  R.  R.  Co.     33  N.  Y.  333* 

Plff*s  intestate,  while  putting  his  horses  and  buggy  on  deft's  car,  kUled  by 
its  train  without  warning  backing  against  the  car;  by  the  contract  of  carriage 
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deceased  agreed  to  load  the  stock  at  his  own  risk,  and  that  persons  riding 
free  to  take  charge  of  it,  were  to  do  so  at  their  own  risk  of  personal  injury 
from  whatever  cause. 
Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 


Field  V.  N.  Y.  Cent.  R.  R.  Co.     3J  N.  Y.  339- 

PlfTs  cord  wood  on  land  adjoining  deft's  track  biuned  by  fire  spreading  from 
the  tracJc,  on  which  engines  were  run  which  scattered  coals,  some  having  no 
screens  on  the  fire-pan  to  retain  the  coals;  evidence  that  deft's  engines  dropped 
coals  at  times  prior  to  the  fire  in  question  was  admitted;  also  of  experts  that 
they  could  be  constructed  so  as  to  avoid  scattering  coals,  and  must  be  out  of 
order  if  they  do. 

Verd.  for  plff.-  AS.  at  Gen.  Term.—  Aff. 


MilU  V.  City  of  Brooklyn.     3^  N.  Y.  489. 

PlfTs  house  and  lot  injured  by  flooding,  sewer  built  by  deft,  insufficient  10 
carry  off  rain. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note.—  In  Hines  v.  City  of  Lockport,  60  N.  Y.  236,  Rapallo,  J.,  states  the 
general  rule  as  decided  by  this  case  to  be  as  follows: 

Where  power  is  conferred  upon  a  municipal  corporation  to  make  public 
improvements  and  keep  them  in  repair,  the  duty  to  make  them  is  quasi 
judicial  and  discretionary,  for  a  failure  to  perform  which  no  action  lies. 


Brown  v.  N.  Y.  Cent.  R.  R.  Co.     3a  N.  Y.  597. 

Plff  injured  at  deft's  crossing  in  village,  riding  in  stage,  train  making  a  run- 
ning switch,  front  part  of  train  had  passed  by,  also  the  car  to  be  switched; 
stage  driver  having  watched  that  car  till  it  passed,  started  up  without  looking 
in  the  other  direction,  drove  on  the  track,  when  the  rear  part  of  the  train, 
which  had  been  hidden  by  houses  and  shrubbery,  came  upon  him;  whipped  up 
but  not  in  time  to  avoid  collision;  evidence  allowed  of  complaints  by  plff  of 
headache  since  the  injury  and  after  action  begun,  she  having  testified  not  so 
troubled  before.  Injury,  contusion  of  head  causing  injury  to  sight  and  con- 
stant headache. 

Verd.  $600.— Aff.  at  Gen.  Term.— Aff. 

Note. —  The  court  charged  that  if  the  driver  was  negligent,  plff  could  not 
recover.  Court  of  Appeals,  holding  this  charge  was  correct,  discuss  the  driver's 
negligence.  Hence  it  is  not  obi^.  The  rule  as  to  imputed  negligence  ha-i 
however  been  pretty  well  eaten  away  by  later  cases. 


Chapman  v.  N.  Y.  Cent.  R.  R.  Co.     33  N.  Y.  369* 

Plff^s  horses  killed  by  deft's  train;  strayed  on  track  through  open  bars  in 
fence,  bars  left  open  by  deft's  servant  after  driving  through,  servant  on  his 
own  business  after  his  day's  work  for  deft  was  over,  but  it  was  his  duty  if  at 
any  time  he  saw  anything  amiss  to  fix  it. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 
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Hulctt  V.  Swift.     33  N.  Y.  571. 

Guest's  prop^ty  burned  in  deft's  hotel. 


Ingallsbee  v.  Wood.     33  N.  Y.  577. 

Horse  stolen  from  hotel  stable;  ovmer  not  a  guest. 


McMahon  v.  The  Mayor,  Eic.,  of  N.  Y.     33  N.  Y.  64J. 

Plflf's  intestate,  boy  of  11,  on  deft's  sidewalk,  killed  by  its  caving  in;  city's 
workmen  were  filling  up  a  well  at  the  curb,  which  extended  under  the  side- 
walk, had  not  put  up  any  guards,  nor  given  notice  sidewalk  dangerous;  there 
was  no  evidence  of  any  negligence  on  part  of  boy's  parents;  court  refused  to 
charge,  if  jury  believed  that  n^ligence  of  either  parent  contributed  to  his 
death,  deft  entitled  to  verdict;  also  refused  to  charge,  deft  entitled  to  verdict 
inasmuch  as  there  cannot  be  a  recovery  by  a  representative  of  an  infant  unless 
there  be  a  widow  and  next  of  kin  of  him  surviving. 

Verd.  $2,333.— Aff.  at  Gen.  Term.— Aff. 


Dcyo  V.  N.  Y.  Cent.  R.  R.  Co.     34  N.  Y.  9. 

Plff  passenger,  injui'ed  through  train  running  off  track,  night,  spreading  of 
rails,  due  to  removal  of  spikes  by  trespassers,  just  before  passage  of  train,  with- 
out deft's  knowledge. 

Nonsuit.— Aff.  at  Gen.  Term.—  Aff. 


Stillwell  V.  N.  Y.  Cent.  R.  R.  Co.     34  N.  Y.  29- 

Plff  injured  in  same  accident  as  that  in  Brown  against  same  deft,  32  N.  Y. 
597.  Same  state  of  facts  proved;  deft  sought  to  distinguish  it  by  reason  of  a 
declaration  by  plff's  wife  at  the  time  thai  deft  was  free  from  negligence. 
Injury,  bruises  and  internal  injuries. 

Verd.  $1,016.— Aff.  at  Gen.  Term.— Aff. 


Baldwin  v.  City  of  Oswego,     i  Abb.  C.  A.  D.  6j. 

Deft  having  made  a  contract  for  a  public  improvement  failed  to  make  the 
necessary  assessments  to  raise  money  to  pay  for  it;  contractor  brought  this 
action  to  recover  damages. 


Castle  V.  Dnryea.     i  Abb.  C.  A.  D.  337. 

S.  C,  2  Keyes,  169. 
Suit  by  husband  and  wife;  wife  spectator  of  military  drill,  accidentally  shot; 
deft  colonel  of  Seventh  regiment.  State  militia,  summer  encampment,  pursuant 
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to  orders  of  Buperiors,  paraded,  under  deft's  orders,  spectators  present  outside 
line  of  picket  guard;  just  previous  to  parade  one  company  had  been  firing  at 
a  target;  in  some  cases  guns  did  not  go  off,  caps  only  exploding;  precautions 
had  been  taken  and  orders  issued  by  deft  before  the  parade  to  have  all  the  guns 
unloaded,  during  the  parade  deft  personally  gave  orders  to  fire;  deft  was  not 
required  by  any  public  duty  to  cause  his  men  to  discharge  their  firearms  at 
all,  while  people  were  within  range ;  court  refused  to  charge  that  it  was  negli- 
gent in  plff  to  attend  the  parade;  it  charged  that  the  question  for  the  jury  was 
whether  deft  in  giving  orders  to  fire  in  the  manner  he  did,  under  all  the  attend- 
ing circumstances  was  or  was  not  guilty  of  negligence,  or  whether  he  omitted 
to  give  any  order  or  take  any  precaution  which  under  the  circumstances  he 
should  have  given  or  taken. 

Verd.  $1,600.—  Aff.  at  Gen.  Term.—  Aff. 

Note. —  Although  the  trial  court  sent  the  case  to  the  jury  as  one  merelv 
of  negligence,  and  the  Court  of  Appeals  affirmed  the  judgment  on  that  ground, 
it  went  further  and  held  that  defendant  was  liable  in  trespass,  Denio,  C.  J., 
saying,  "  the  case  does  not  arise  out  of  negligence,  for  the  injury  was  direct 
and  immediate,  and  not  consequential.'' 


Jetter  v.  N.  Y.  &  Harlem  R.  R.  Co.     a  Abb.  C.  A.  D.  458. 

S.  C,  2  Keyes,  154. 

Plff's  daughter,  a  girl  of  6,  deaf,  partly  dumb,  run  over  by  car  on  deft's 
track  at  street  crossing,  was  accompanied  by  servant;  as  they  came  to  the 
crossing,  plff  ran  a  little  in  advance;  the  car  belonged  to  another  company, 
brake  out  of  order,  in  use  by  deft,  driven  out  of  its  depot,  round  curve  into 
center  of  street  with  horses  on  the  run  in  violation  of  city  ordinance  providing 
that  cars  should  not  turn  curves  faster  than  a  walk,  nor  travel  on  streets  at 
faster  rate  than  six  miles  an  hour;  court  refused  to  charge  that  it  was  negli- 
gence on  plff's  part  to  permit  the  child,  suffering  under  such  a  deprivation,  to 
be  in  the  street  without  protection,  also,  that  defts  were  not  liable  for  any 
defect  in  the  brake;  charged,  plff's  right  to  recover  depended  on  whether  he 
has  satisfactorily  established  that  the  child  was  injured  through  the  negligence 
of  deft  or  servants,  and  that  there  was  no  neglect  on  his  part,  or  which  is  the 
same  thing,  that  there  was  no  neglect  of  the  child  directly  contributing  to  the 
injury.    Injury,  arm  amputated. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 

Note.—  Brown  v.  Buffalo  St.  L.  R.  R.,  22  N.  Y.  191,  is  said  to  stand  on 
doubtful  ground  as  to  ordinance. 


Merrick  v.  Van  Santvoord.     34  N.  Y.  soS. 

Plff's  assignor's  canal  boat  injured  through  negligence  of  steamboat  towing 
it,  steamboat  owned  by  Steam  Navigation  Co.,  of  Connecticut  and  deft 
Brainard  jointly;  the  Steam  Navigation  Co.,  while  foreign  corporation  in  form, 
was  organized  to  do  business  in  this  State ;  deft  Van  Santvoord's  testator  was 
officer  and  stockholder  in  it. 

Finding  for  plff. —  Aff.  at  (Jen.  Term. —  Rev.  new  tri.  ord.  as  to  Van  Sant- 
voord; aff.  as  to  Brainard. 
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Robinson  v.  Chamberlain.     34  N.  Y.  389. 

Plff'B  canal  boat  injured  through  neglect  of  deft  to  keep  canal  lock  in  repair, 
deft  public  contractor  under  contract  with  canal  commiasioners  to  keep  in 
repair  a  section  of  State  canal. 

Nonsuit. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  agst.  deft. 


Brown  v.  N.  Y.  Cent.  R.  R.  Co.     34  N.  Y.  404* 

Plff  passenger,  train  thrown  off  track  through  running  against  a  cow;  cow 
grazing  at  side  of  track  in  full  sight  of  engineer  for  some  distance  off;  train 
continued  at  full  speed,  cow  crossed  the  track  as  it  came  up. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  and  new  tri.  ord. 

Note. —  This  case  would  hardly  be  held  to  be  law  now.  Heavy  engines  and 
high  rates  of  speed  are  thought  to  lessen  the  danger  of  running  over  animals. 


Bradley  v.  Boffalo,  N.  Y.  St  E.  R.  R.  Co.     34  N.  Y.  4J7. 

riff's  horse  killed  by  deft's  engine,  strayed  on  the  track  from  highway 
through  want  of  cattle  guard;  reason  there  was  none  was  that  it  was  near 
depot,  near  which  were  several  roads,  and  the  railroads  "were  left  open  for 
convenient  access  to  said  depot  for  the  public."  Referee  found  defts  not  bound 
under  the  circumstances  to  maintain  a  cattle  guard  at  that  place. 

Nonsuit. —  Rev.  at  Gen.  Term. —  Aff.  judg.  abeol.  agst.  deft. 


McDonald  v.  Western  R.  R.  Co.     34  N.  Y.  497. 

Plff^s  goods  destroyed  by  fire,  deft  an  intermediate  carrier;  instead  of  deliv- 
ering them  to  next  carrier  stored  them  at  end  of  own  route  without  notice  to 
connecting  carrier.     Held,  liable. 


Moore  v.  Qoedel.     34  N.  Y.  5J7. 

Plff^s  goods  on  first  floor  injured  by  overflow  due  to  derangement  of  water 
fixtures  in  closet  on  third  floor;  plffs  tenants  on  first  floor  and  cellar;  defts 
subtenants  as  to  part  of  third  floor,  including  closet  of  tenants  of  second  and 
third  floors;  deft's  possession  not  exclusive  of  latter,  only  a  right  to  store  goods 
and  do  business  in  business  hours;  no  evidence  derangement  due  to  defts,  nor 
that  closet  was  used  by  them;  previous  overflow  from  same  cause;  to  prevent 
recurrence  tenants  of  second  and  third  floors  had  been  in  the  habit  of  going 
to  plff's  cellar  to  shut  water  off  at  night  from  whole  building;  plffs  objected, 
promised  to  shut  it  off  themselves,  neglected  to  do  so  on  night  in  question. 

Verd.  for  defts.—  Aff.  at  Gen.  Term.—  Aff. 


Roth  V.  Boffalo  &  St.  L.  R.  R.  Co.     34  N.  Y.  548. 

Plff  passenger,  left  baggage  at  end  of  journey  in  deft's  possession  over  night; 
depot  burned  accidently.    Held,  not  liable. 
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BeUe^l  V.  N.  Y.  Cent.  R.  R.  Co.     34  N.  Y.  6jj. 

2d  Appeal.      40  N.  Y.  9. 
3d  Appeal.     14  Abb.  N.  8.  20. 

Plff  crossing  deft's  tracks  in  Rochester,  after  stopping  to  look  and  listen, 
Kaw  and  heard  no  train,  vision  obstructed  by  lines  of  cars  on  two  of  the  tracks, 
hit  by  rapidly  running  engine,  from  which  no  warning  was  given. 

Nonsiiit. —  Aff,  at  Gen.  Term. —  Rev.  new  tri.  ord. 


WUUs  V.  Long  UUnd  R.  R.  Co.     34  N.  Y.  670. 

Plff  passenger,  injured  in  accident  occurring  through  negligence  of  engineer; 
was  riding  on  car  platform,  all  seats  inside  occupied  by  passengers  except  two, 
one  full  of  luggage,  the  other  by  the  superfluous  bulk  of  a  stout  man  spreading 
over,  conductor  made  no  attempt  to  clear  these  seats  for  plff  nor  did  he  inform 
plff  of  vacant  seats  in  other  cars.     Injury,  both  legs  lacerated  and  bruised. 

Verd.  $3,100.— Aff.  at  Gen.  Term.— Aff. 


Ernst  V.  Hudson  River  R.  R.  Co.     38  N.  Y.  9. 

1st  Appeal.    24  How.  Pr.  97. 
3d  Appeal.    39  N.  Y.  61. 

Plff's  testator,  while  crossing  deft's  track,  killed  by  a  locomotive,  bell  not 
rung,  whistle  not  blown,  flagman  absent;  deceased  shown  to  have  used  some 
precautions  in  approaching  track. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Mackay  v.  N.  Y.  Cent.  R.  R.  Co.     38  N.  Y.  75. 

Plff's  intestate,  killed  by  deft's  train,  driving  over  crossing  slowly,  windy 
day,  snow  blowing,  piles  of  wood  placed  by  deft  obstructed  sight  of  approach- 
ing train  in  time  to  stop,  no  signals  given. 

Verd.  $4,600.— Aff.  at  Gen.  Term.— Aff. 

Note. —  Upon  the  question  of  contrilmtory  negligence,  what  difference  can 
it  make  that  the  company  erected  the  obstruction?  Yet  the  court  lay  stress 
on  this  (see  p.  79).  It  would  seem  that  if  there  is  anything  at  a  crossing  to 
prevent  sight  along  the  track,  a  prudent  man  would  feel  it  fdl  the  more  neces- 
sary to  stop  and  listen. 


Ryan  v.  N.  Y.  Cent.  R.  R.  Co.     38  N.  Y.  Jio. 

Plff's  house  in  a  city,  burned,  took  flre  from  heat  and  sparks  from  burning 
shed  on  deft's  property,  latter  set  on  flre  through  deft's  negligence. 
Nonsuit. —  Aff.  at  Gen.  Term. —  Aff. 
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Millard  v.  Brown.     35  N.  Y.  297. 

PUT  passer-by,  fell  into  unguarded  excavation  in  sidewalk,  in  front  of  deft*9 
premises,  night,  excavation  there  several  ttionths,  had  been  guarded  by  a  fence, 
fence  thrown  down;  evidence  that  deft  had  dug  hole  for  sidewalk  cellar  of 
house  he  was  building,  and  that  building  was  delayed  on  account  of  dispute 
with  next  owner  as  to  boundary  line  excluded;  court  charged  might  give  plff 
exemplary  damages  if  satisfied  deft  guilty  of  gross  negligence  in  leaving  cellar 
in  exposed  and  dangerous  condition.     Injury,  arm  crippled. 

Verd.  $700.— Aff.  at  Gen.  Term.— Kev.  new  tri.  ord. 


Mahler  v.  Norwich  St  N.  Y.  Transp.  Co.     35  N.  Y.  35a. 

FlfiTs  intestate  drowned  through  deft's  negligence  at  a  point  in  Long  Island 
Sound  two  miles  east  of  Sands  Point,  and  within  a  mile  of  Long  Island  shore, 
L  e.,  on  that  side  of  the  center  line  of  the  sound. 

Nonsuit. — ^Aff.  at  Gen.  Term. —  Kev.  new  tri.  ord 


Qreen  v.  Hudson  River  R.  R.  Co.     J  Abb.  C.  A.  D.  277. 

S.  C,  2  Keyes,  294. 
PlfiTs  wife  killed  through  deft's  negligence;  he  sued  for  damages  for  loss  of 
service;  deft  demurred,  no  cause  of  action. 
Dem.  sustained. —  Aff .  at  Gen.  Term. —  Aff . 


The  People  v.  Ames.     35  N.  Y.  48J. 

Deft,  sheriff,  failed  to  collect  execution  out  of  property  levied  on,  but 
claimed  by  third  person;  judg.  cred.  tendered  no  bond  of  indemnity. 


Clark  V.  Union  Ferry  Co.     35  N.  Y.  485. 
riff's  horse,  young,  timid,  frightened  on  deft's  ferryboat;  chain  gave  way, 
through  a  defect,  horse  fell  overboard,  drowned. 
Verd.  for  plff.—  Aff.  at  (Jen.  Term.—  Aff. 


Matteson  v.  N.  Y.  Cent.  R.  R.  Co.     35  N.  Y.  487. 

Plff's  wife,  passenger  on  deft's  train,  injured  by  train  being  thrown  from 
track  through  its  negligence;  court  allowed  evidence  of  expressions  of  pain 
made  by  her  while  being  examined  by  physicians  with  the  view  of  their  testi- 
fying in  the  suit,  also  allowed  their  opinions  as  to  the  cause  of  the  injury,  and 
its  probable  duration.  Injury,  bruises  and  internal  injuries,  injury  to  health, 
etc. 

Verd.  $1,623.— Aff.  at  Gen.  Term.— Aff. 
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Owen  V.  Hadson  River  R.  R.  Co.     38  N.  Y.  516. 

Plff's  stage  injured  in  collision  with  deft's  freight  cars;  court  virtually 
charged  that  plff  might  recover  though  their  driver's  negligence  contributed  to 
the  injury,  if  the  car  brakes  were  not  in  good  order. 

Verd.  for  plffs. —  Rev.  at  Gen.  Term  and  new  tri.  ord. —  Aflf.  and  judg.  absol. 
for  deft. 


Shepard  v.  Baffalo,  N.  Y.  &  E.  R.  R.  Co.     35  N.  Y.  641. 

Plff's  cattle  killed  by  deft's  train,  pastured  in  fields  along  track,  not  fenced; 
deft's  road  and  New  York  Central  ran  through  plff's  farm,  north  and  south, 
deft's  road  being  the  easterly  one ;  cattle  strayed  from  westerly  field  over  Cen- 
tral tracks  on  to  deft's  track,  there  being  no  fence  on  either  side  of  Central 
tracks;  grantor  of  plff  had  deeded  to  Tonawanda  railroad,  predecessor  of  the 
Central,  its  roadway,  releasing  it,  its  successors  and  assigns  from  all  liability 
forever  to  fence  along  its  line;  at  time  of  deed,  railroads  only  bound  to  main- 
tain one-half  of  division  fences;  afterward  act  passed  requiring  railroads  to 
fence  both  sides ;  after  latter  acts  plff  granted  to  defts  its  roadway  through  hia 
farm,  it  agreeing  to  maintain  fence  on  easterly  side. 

Nonsuit.—  Rev,  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  agst.  deft. 


Kelley  v.  Tilton.     2  Abb.  C.  A.  D.  495. 

S.  C,  3  Keyes,  263. 

Plff  entering  deft's  premises  for  purposes  of  trade  and  by  invitation,  bitten 
by  deft's  dog,  known  by  deft  to  be  vicious;  dog  was  fastened,  sprang  at  plff, 
broke  his  leather  collar  which  was  old  and  worn. 

Verd.  $486.75.— Aff.  at  Gen.  Term.— Aff. 


Kimball  v.  Connolly.     2  Abb.  C.  A.  D.  504. 

S.  C,  3  Keyes,  57. 

Plff's  testatrix  put  in  a  search  for  incumbrances  upon  certain  of  her  real 
estate  to  deft,  county  clerk;  he  failed  to  return  a  lien  by  judgment  against  a 
former  owner;  on  the  faith  of  the  certificate,  a  loan  was  effected  by  a  mortgage 
on  the  premises;  the  judgment  not  being  known,  its  amount  was  not  deducted 
from  the  proceeds  of  the  mortgage  and  it  remained  unpaid;  the  premises  were 
afterward  sold  under  execution  and  day  for  redemption  passed  without  the 
deceased's  knowledge;  plff  compromised  with  the  purchaser,  paid  for  a  recon- 
veyance, and  sued  deft  to  recover  the  amount  so  paid  as  the  damages  siistained 
by  his  negligence. 

Judg.  for  plff.—  Rev.  by  Gen.  Term,  new  tri  ord.—  Aff.  judg.  absol.  agst  plff. 

25 
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Simmons  v.  Law.     4  Abb.  C.  A.  D.  241. 

Plff's  goods  shipped  from  one  seaport  to  another  by  a  route  which  included 
transportation  across  an  isthmus,  not  delivered;  question  was  as  to  construc- 
tion of  bill  of  lading  in  regard  to  whether  deft  was  carrier  or  forwarder  as  to 
the  passage  of  the  isthmus,  on  the  ground  that  if  the  latter  actual  n^ligence 
must  be  shown.    Held^  carrier  as  to  whole  route. 


Staats  V.  Hadson  River  R.  R.  Co.     4  Abb.  C.  A.  D.  287. 

S.  C,  3  Keyes,  196. 

PlfTs  horse  run  over  by  deft's  train,  escaped  from  pasture  through  gate  out 
of  repair;  under  deft's  charter  (Laws  of  1846,  chap.  216)  it  was  obliged  to  erect 
a  fence  along  its  road,  but  not  required  to  build  gates,  but  adjoining  owners 
were  permitted  to  erect  gates  in  this  line  of  fence  to  be  kept  in  repair  by  the 
persons  using  them;  subsequently  by  the  general  railroad  laws  of  1850,  chap. 
140,  and  by  subsequent  act,  1854,  chap.  282,  all  railroad  companies  obliged  to 
build  gates  as  well  as  maintain  them  in  repair. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Kev.  new  tri.  ord. 


Slieridan  v.  Broolclyn  City  St  Newtown  R.  R.  Co.     36  N.  Y.  39. 

Plflf's  intestate,  boy  of  9,  gave  up  seat  in  crowded  car  to  adult  passenger  by 
conductor's  orders,  crowded  out  on  to  front  platform,  rule  forbidding  riding  on 
front  platform  not  being  enforced,  throMm  off  by  passenger  rushing  to  get  off, 
driver  not  obeying  signal  to  stop,  run  over,  died. 

Verd.  $2,500.—  Aff.  at  Gen.  Term.—  Aff. 


Barton  v.  City  of  Syracuse.     36  N.  Y.  54. 

Plff's  property  in  his  cellar  injured  by  set-back  of  sewage  through  a  drain 
from  his  premises  into  deft's  sewer,  drain  constructed  by  plff  under  permission 
of  deft's  street  superintendent,  plff  did  not  give  to  city  clerk  notice  of  his  inten- 
tion to  build  it,  as  required  by  ordinance;  deft  bad  omitted  to  keep  the  sewer 
in  repair  as  required  by  its  charter,  hence  the  set-back. 

Report  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Renwiclc  v.  N.  Y.  Cent.  R.  R.  Co.     36  N.  Y.  13J. 

Plff's  intestate  (dying  after  trial)  run  over  at  deft's  crossing,  no  signal  given 
of  train  approaching;  he  stopped  at  some  distance  fnnn  the  track,  looked, 
listened,  seeing  nothing,  hearing  nothing,  went  on;  had  he  stopped  nearer  the 
track  might  have  seen  train.  Injury,  head  cut  and  body  bruised,  and  two 
horses  killed. 

Verd.  $1,600.— Aff.  at  Gen.  Term.— Aff. 
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Clark  V.  Eighth  Ave.  R.  R.  Co.     36  N.  Y.  138* 

Plff  riding  on  front  platform  steps  of  deft's  car,  with  assent  of  conductor  col- 
lecting his  fare,  car  crowded;  knocked  oflf  in  collision  with  a  Iiorse  and  cart, 
horse  unmanageable  more  or  less,  car  driver  did  not  slow  up  as  he  might  have 
done  to  avoid  the  chance  of  collision.     Injury,  ankle  injured. 

Verd.  $450.— Aflf.  at  Gen.  Term.—  Aflf. 


Curran  v.  Warren  Chem.  &  Mfg.  Co.     36  N.  Y.  153. 

PlflTs  intestate  killed  by  inhaling  poisonous  vapours  in  boiler  on  deft's  prem- 
ises, he  repairing  it  as  servant  of  boiler-makers;  deft  manufacturing  chemical 
oils,  ventilator  attached  to  boiler  to  allow  escape  of  gases,  safety  of  any  one 
in  the  boiler  required  ventilator  to  be  kept  open;  deceased  had  directed  it  to 
be  closed;  gas  having  accumulated  while  he  absent  at  dinner,  on  re-entering 
the  boiler  to  continue  his  work,  he  fell  dead;  court  charged,  deceased  having 
met  his  death  on  deft's  premises,  burden  on  it  to  explain. 

Verd.  $1,500. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aflf.  judg.  absol.  for  deft. 


Wright  V.  Sanders.     3  Keyes,  333. 

Plflf  paaser-by,  night,  stepped  into  unguarded  post-holes  dug  by  deft  along 
line  of  his  property  at  edge  of  sidewalk."    Injury,  knee  pan  broken. 
Report  $200.— Aff.  at  Gen.  Term.— Aff. 


Cott  V.  Lewlston  R.  R.  Co.     36  N.  Y.  J14. 

Interference  with  bed  of  stream,  while  constructing  roadbed,  and  failure  to 
restore  it  after  finishing  the  work. 


Ely  V.  Board  of  Supervisors  of  Niagara  County.     36  N.  Y.  J97. 

PlflT's  assignor's  house  and  furniture  destroyed  by  fire  in  consequence  of  riot ; 
she  did  not  know  of  any  threat  to  destroy  her  property  nor  of  the  attempt 
until  destruction  was  under  way,  she  was  taken  into  custody  by  police, 
confined  till  it  was  over,  her  houses  were  bawdy  houses;  evidence  that  they 
were  resort  for  thieves  and  murderers,  that  policeman  had  been  found  murdered 
near  by,  and  great  exasperation  and  excitement  were  caused  among  the  people 
of  vicinity  excluded.  By  Laws  of  1855,  chap.  428,  providing  for  compensa- 
tion to  person  whose  property  is  destroyed  in  consequence  of  riots,  it  is  pro- 
vided that  such  person  must  notify  the  sherifiT  of  facts  brought  to  his  knowledge 
showing  threat  or  attempt  to  destroy  it ;  she  gave  no  such  notice. 

Verd.  for  plflf.— Aff.  at  Gen.  Term.—  Aff. 
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Ferris  v.  Union  Ferry  Co.     36  N.  Y.  313. 

Plff,  passenger,  leaving  deft*s  ferryboat,  boat  not  fully  secured  to  bridge  but 
left  so  as  to  swing  and  cause  space  to  open  and  close  between  boat  and  bridge; 
opened  as  plff  stepped  off,  she  fell ;  deft's  servant  had  let  down  the  guard  chain 
as  a  signal  that  it  was  proper  to  land;  plff  was  attempting  to  do  so  with  others, 
some  having  preceded  her.     Injury,  knee  cap  injured. 

Verd.  $400.— Aff.  at  Gen.  Term.— Aff. 


Mavericlc  v.  Elglith  Ave.  R.  R.  Co.     36  N.  Y.  378. 

Plff,  passenger,  car  followed  by  hook  and  ladder  truck  running  to  fire,  rapidly 
overtaking  car;  on  one  side  of  street  were  coming  some  vehicles,  on  other  side 
car  on  other  track;  plff  wanted  to  get  off,  overtaking  truck  about  twenty  feet 
behind;  deft's  conductor,  notwithstanding  signal  from  person  in  charge  of  the 
fire  truck  to  go  on,  stopped  car,  told  plff  to  come  on,  hurried  her  with  hands 
on  her  shoulder  onto  platform  where  she  was  hit  by  ladder  on  truck;  this 
almost  instantaneous,  fire  truck  could  not  turn  out  on  either  side  without 
hitting  car  in  question,  or  the  other  car  on  track;  evidence  admitted  of  prac- 
tice and  understanding  between  railroad  and  fire  companies  as  to  movement 
of  cars  on  signals  from  those  in  charge  of  fire  trucks.  Injury,  right  hand 
crushed,  finger  amputated,  wound  in  chest. 

Verd.  $1,000.—  Aff.  at  Gen.  Term.—  Aff. 


Pliillips  V.  Terry.     3  Abb.  C.  A.  D.  607. 

S.  C,  3  Keyes,  313. 
Overflow  of  neighbor's  land. 


Rosebroolcs  v.  Dinsmore.     4  Abb.  C.  A.  D.  11 8. 

Goods  shipped  from  New  York  to  Harper's  Ferry  in  1862  reached  Sandy 
Hook,  on  the  opposite  side  of  the  river,  where  demand  was  made  under  authori- 
zation of  deft's  agent  at  Harper's  Ferry,  delivery  refused  because  no  way  bill 
sent,  afterward  made  to  wrong  person. 


Drew  V.  Sixth  Ave.  R.  R.  Co.     i  Abb.  C.  A.  D.  556. 

S.  C,  3  Keyes,  429. 

Plff  passenger,  boy  of  8,  injured  while  boarding  deft's  car.  For  details  of 
accident,  see  Drew  against  same  deft,  26  N.  Y.  49;  suit  by  mother  for  loss  of 
services.     Injury,  foot  amputated. 

Verd.  $5,000.—  Aff.  at  Gen.  Term.—  Aff. 
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Northrup  v.  Syracuse,  B.  &  N.  R.  R.  R.  Co.     3  Abb.  C.  A.  D.  386. 

Controversy  as  to  liability  of  carrier  of  goods  where  consignee  does  not  re- 
side at  place  of  delivery. 


Atlantic  Dock  Co.  v.  City  of  Brooklyn.     3  Keyes,  444. 

Plff  recovered  a  verdict  for  damages  done  to  its  property  by  a  mob.  Prop- 
erty consisted  of  a  pier  and  a  dredging  machine.  The  dredging  machine  was 
lying  at  the  pier,  and  was  in  fact  within  the  limits  of  the  city  of  New  York. 
No  question  was  raised  however  on  that  at  the  trial,  and  the  verdict  included 
both  items  of  damage.  Mention  is  only  made  of  this  case,  because  the  same 
plff  sued  the  city  of  New  York  for  the  same  damages  to  the  same  dredgin;:; 
machine,  and  recovered  against  it  also.  See  53  N.  Y.  64.  The  explanation 
being  that  that  suit  was  prosecuted  in  the  interest  of  deft  here  on  assignment 
of  the  claim. 


Hunt  V.  Michigan,  S.  &  N.  Ind.  R.  R.  Co.     37  N.  Y.  163. 

Plff*8  books  injured,  wet  on  journey  from  Indiana  to  New  Jersey,  over  deft's 
road  and  connecting  roads;  at  Toledo,  deft  delivered  them  to  next  carrier,  and 
received  receipt  from  it  for  goods  in  good  order;  no  other  evidence  that  they 
were  so,  or  where  they  were  injured.      Held,  deft  liable. 


Milton  V.  Hudson  River  Steamboat  Co.     37  N.  Y.  310. 

Plff's  canal  boat  being  towed  by  deft^s  steamer  from  Albany  to  New  York 
under  contract  that  it  was  to  be  placed  in  a  certain  part  of  the  tow  between 
two  other  boats;  deft  failed  to  so  place  in  the  tow,  owing  to  which  and  to 
negligence  of  plff's  crew  in  managing  the  boat,  she  lost  some  of  her  cargo, 
washed  overboard. 

Report  for  plff. —  Aff. —  Rev.  new  tri.  ord. 


Radway  v.  Briggs.     37  N.  Y.  J56. 

Plff*8  horse,  unmanageable  on  pier  leased  from  city  by  deft;  string  pieces 
only  two  inches  high,  horse  backed  off,  drowned;  by  lease  deft  had  right  to 
collect  wharfage,  not  to  demand  fees  for  use  of  surface  of  the  pier,  was  to  keep 
pier  in  safe  condition  especially  the  string  pieces;  ruled  at  trial  no  possession 
shown  in  deft. 
Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Taylor  v.  Atlantic  Mut.  Ins.  Co.     37  N.  Y.  ^75. 

Plff  lessee  of  wharf,  at  which  a  ship  while  moored  sank  on  taking  fire,  defts, 
insurance  companies,  insuring  certain  interest  in  ship,  to  whom  the  owner  of 
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those  interests  had  abandoned  her  as  a  total  loss,  also  the  owners  of  the  unin- 
sured interests;  plflf  claimed  right  to  recover  wharfage  for  the  ship  as  lying  at 
his  pier,  also  damages  for  loss  of  wharfage  due  to  deft's  negligence  in  failing  to 
remove  her. 
Verd.  dir.  for  deft.—  Aflf.  at  Gen.  Term.—  Aff . 


Mclntyre  v.  N.  Y.  Cent.  R.  R.  Co.     37  N.  Y.  J87. 

PIflf's  intestate,  killed  while  passing  from  one  car  to  another  on  deft's  moving 
train  in  the  night  to  get  a  seat  under  the  instructions  of  its  brakeman. 

Verd.  $3,500. —  New  tri.  ord.  at  Gen.  Term  for  excessive  damages,  unless 
plflf  would  remit  $2,000,  and  that  being  done,  aflf.— Aflf. 


Allen  V.  Sackrider.     37  N.  Y.  341. 

Plflf's  grain  injured  by  wetting  while  on  deft's  sloop,  not  due  to  want  of  care; 
sloop  not  engaged  in  the  business  of  transporting  goods  for  the  public.  Held, 
special  carrier,  not  liable. 


Coghlan  v.  Dinsmore,  Pres,  Etc.     i  Abb.  C.  A.  D.  375. 

S.  C,  4  Tr.  App.  380. 

Express  company  undertook  to  collect  a  note  and  failed  to  charge  indorser 
on  its  nonpayment. 


Cook  V.  N.  Y.  Cent.  R.  R.  Co.     i  Abb.  C.  A.  D.  43J. 

S.  C,  3  Keyes,  476. 

Plffs  intestate  killed  at  deft's  crossing,  deft's  train  backing;  according  to 
plflf's  evidence,  no  signals  given,  flagman  absent,  no  warning  given,  view  of 
train  cut  oflf  by  houses  and  fence,  train  going  faster  than  allowed  by  city 
ordinance;  according  to  deft's  evidence,  signals  were  given,  train  not  going 
faster  than  allowed,  and  deceased  warned. 

Nonsuit. —  Aflf.  at  Gen.  Term,  on  ground  that  weight  of  evidence  was  with 
deft,  and  hence  court's  duty  to  nonsuit  or  direct  verdict  for  deft. —  Kev.  new 
trial  ord. 


In  Re  Saltus.     3  Abb.  C.  A.  D.  J43. 

An  executor  sold  trust  property  for  inadequate  price. 


Traver  v.  Eighth  Ave.  R.  R.  Co.     4  Abb.  C.  A.  D.  422. 

S.  C,  3  Keyes,  497;  6  Abb.  Pr.   (N.  S.)   46. 
Plflf,  passenger,  injured  through  negligence  of  deft.     Injury  occurred  when 
she  was  18;  her  mother  sued  and  recovered  for  loss  of  service;  after  the  injury 
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l^ff  married;  suit  brought  in  maiden  name;  no  objection  to  it  in  answer;  evi- 
dence of  amount  of  her  earnings  per  week  before    injury  admitted;   coTirt 
charged,  mother  having  recovered  for  the  loss  of  earnings,  plff  could  not. 
Injury,  head  cut,  spine  injured. 
Verd.  $2,500.— Aff.  at  Gen.  Term.— Aflf. 


Brooklield  v.  Remsen.     i  Abb.  C.  A.  D.  sio. 

S.  C,  4  Tr.  App.  278. 
Sheriff  neglected  to  return  execution  as  required  by  law. 


Beach  v.  Raritan  ft  DeL  Bay  R.  R.  Co.     37  N.  Y.  457. 

Hirer  of  property  for  one  purpose  used  it  for  another;  injurtd. 


Plate  V.  N.  Y.  Cent.  R.  R.  Co.     37  N.  Y.  47J. 

PlfTs  lands  flooded  by  reason  of  deft's  construction  of  its  road. 


Davenport  v.  Ruckman,  and  Another.     37  N.  Y.  5680 

Plff,  whose  sight  was  defective,  fell  into  an  unguarded  excavation  in  Bide« 
walk  of  the  municipal  deft's  street,  in  front  of  house  owned  by  deft  Ruckman, 
built  on  leased  land;  excavation  permanent,  once  guarded  by  railing,  removed 
long  previously ;  R.  had  leased  the  premises  to  a  tenant,  and  had  agreed  to  put 
the  premises  in  repair,  but  had  not.  Injury,  ribs  broken  and  various  external 
injuries. 

Verd.  $1,000,  exc.  at  (Jen.  Term. —  Exc.  overrul.  at  Gen.  Term,  judg.  ord.  on 
verd.—  Aff. 


Driscoll  V.  Newark  &  Rosendale  L.  &  C.  Co,     37  No  Y.  637. 

Plff  intestate  passer-by  on  foot-path  crossing  land  of  his  employers,  and  of 
deft's,  killed  while  going  home  to  dinner  by  blast  from  deft's  quany;  no 
warning  given  by  defts. 

Verd.  $800.— Aff.  at  Gen.  Term.— Aff. 


Falton  Fire  Ins.  Co.  v.  Baldwin.     37  N.  Y.  648. 

Plff  subrogated  by  assignment  on  payment  of  loss  to  rights  of  insured 
o\mer  of  canal  boat  injured  in  state  canal  through  deft's  failure  as  public 
contractor  to  keep  the  canal  in  good  navigable  condition.  Demurrer  to 
complt.  no  cause  of  action. 

Dem.  sustained.- Aff.  at  Gen.  Term. —  Rev.  and  judg.  for  plffs  with  leave 
to  defts  to  plead  over. 
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Wolfkiel  V.  Sixth  Ave.  R.  R.  Co.     38  N.  Y.  49. 

PIflf  while  boarding  deft's  street  car  in  front  where  seats  were  for  passen- 
gers, was  injured  by  the  starting  up  of  the  car;  the  deft's  evidence  at  best 
made  it  a  question  of  doubt  whether  the  driver  had  been  guilty  of  negligence 
in  so  starting;  the  car  had  stopped  on  a  hail,  a  companion  of  plaintiff  had 
got  on  just  ahead  of  him,  driver  claimed  he  did  not  know  there  were  two 
to  get  on.    Injury,  foot  crushed. 

y«rd.  $1,808.50.— Aff.  at  Gen.  Term.— Aff. 


Schermerhom  v.  Hudson  River  R.  R.  Co.     38  N.  Y.  103. 

Plff's  cattle  killed  by  deft's  train,  swam  or  forded  from  an  island  in  Hud- 
son River  across  the  intermediate  water  and  got  on  to  track;  under  deft'p 
pharter.  Laws  of  1846,  Chap.  216,  §  24,  it  was  relieved  from  obligation  10 
maintain  fence  where  its  road  is  constructed  in  the  river;  general  railroad 
act  of  1848,  Chap.  140,  §  42,  required  railroad  companies  to  maintain  fences 
alongside  of  their  tracks  applied  to  existing  roads  where  not  inconsistent  with 
charter. 

Judg.  in  Justice  Court  for  plff. —  Aff.  in  Co.  Court. —  Rev.  by  Sup.  Ct. —  Aff. 


Nichols  V.  Sixth  Ave.  R.  R.  Co.     38  N.  Y.  131. 

Plff,  passenger,  thrown  off  deft's  street  car,  had  notified  driver  to  step,  no 
conductor,  driver  had  slowed  down  from  trot  to  walk,  plff  standing  on  step, 
waiting  to  alight,  thrown  off  by  sudden  start  of  car,  horse  going  on  trot 
instead  of  stopping.  Injury,  flesh  torn  from  hip  and  back  causing  loss  of  con- 
trol  of  bowels. 

Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 


Starbird  v.  Barrons.     38  N.  Y.  J30. 

2d  Appeal.    43  N.  Y.  200. 
Dispute  between  carrier  and  shipper.    Carrier  sued  for  freight  and  damages 
to  his  boat  for  delay  occasioned  by  deft;  latter  counterclaimed  for  damages 
to  cargo;  contest  over  facts. 


Stone  v.  Western  Transp.  Co.     38  N.  Y.  J40. 

Plff's  hay  wagon  and  other  property  destroyed  by  fire  in  a  bam  in  his 
possession  due  to  the  negligence  of  a  person  hired  by  deft  to  take  charge  of 
its  horses  for  the  winter;  plff  having  agreed  with  deft  to  stable  them  for 
the  winter  and  furnish  necessary  food,  straw,  water,  lamps,  oil,  and  to  board 
a  man  in  case  defts  required  a  man  to  take  care  of  the  horses;  said  man  was 
hired  by  deft  to  take  care  of  the  horses,  caused  the  fire  by  putting  lantern 
on  beam  in  hayloft  instead  of  hanging  it  on  peg  provided  by  plff  for  the 
purpose,  knocked  it  off  with  pitch-fork. 

Verd.  for  plff.—  Aff.  at  Gen.  Term.—  Aff. 
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Webster  v.  Hudson  River  R.  R.  Co.     3^  N.  Y.  j6o. 

Plff  passenger  in  a  railroad  train,  crossing  defies  tracks,  injured  in  a  negli- 
gent collision  of  deft*8  train  with  train  he  was  in;  court  declined  to  charge 
that  if  the  negligence  of  the  persons  in  charge  of  train  plaintiff  was  in  con- 
tributed to  his  injury,  he  could  not  recover.    Injury,  to  spine,  Ac. 

Verd.  $1,800.— Aflf.  at  Gen.  Term.— Aff. 


Tracy  v.  Troy  &  Boston  R.  R.  Co.     38  N.  Y.  433. 

Plflf*s  cow  killed  by  deft'«  locomotive  on  track  belonging  to  the  Troy 
Union  R.  R.  Co.,  no  fence  or  cattle  guards;  Troy  Union  R.  R.  Co.  a  corpora- 
tion organized  under  special  act,  for  use  of  railroad  companies  running  trains 
through  Troy,  owned  no  rolling  stock,  paid  no  dividends,  supported  by  assess- 
ments on  companies  using  its  tracks,  its  passenger  house  and  other  property 
belonging  to  them;  deft  forever  entitled  to  use  the  road,  the  track  at  place  of 
collision  continuation  of  deft's  line  of  road. 

Judg.  for  plff.  in  justice's  court. —  Nonsuit  in  County  Court. —  Aff.  at 
Qen,  Term. —  Rev.  judg.  of  Justice  aff. 


Gonzales  v.  N.  Y.  &  Harlem  R.  R.  Co.     38  N.  Y.  440. 

2d  Appeal.    39  How.  Pr.  407. 

Plff's  intestate,  passenger  on  deft's  train,  got  off  before  it  had  come  to  a 
stop  at  his  station,  on  side  of  the  other  track,  killed  by  being  caught  undet 
the  wheels  of  one  of  its  cars,  while  trying  to  avoid  express  train,  which  he 
knew  was  due  at  that  station  within  one  minute  of  time  his  own  train  due; 
court  refused  to  charge  that  it  was  his  duty  to  look  in  the  direction  from 
which  the  express  was  due. 

Verd.  fl,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


O'Mara  v.  Hudson  River  R.  R.  Co.     38  N.  Y.  445. 

riff's  intestate,  boy  of  11,  sent  on  errand  by  parent,  having  waited  at  deft's 
crossing  for  train  to  pass,  was  struck  by  deft's  engine,  run  by  firemen  only, 
ringing  no  bell,  blowing  no  whistle,  going  in  an  opposite  direction  on  next 
track ;  only  question  on  motion  for  nonsuit. 

Verd.  $1,600.—  Aff.  at  Gen.  Term.—  Aff. 


Mangam  v.  Brooklyn  R.  R.  Co.     38  N.  Y.  455. 

Plff,  boy  of  4,  injured  through  deft's  negligence;  only  question  was  as  to 
parent's  negligence;  the  child  had  been  at  rear  of  home  in  sister's  sight,  only 
way  in  which  he  could  have  gotten  into  the  street  was  through  front  window 
four  feet  from  the  floor  out  of  which  it  did  not  appear  he  had  ever  before 
attempted  to  get. 

Nonsuit. —  Rev.  new  tri.  ord.  at  Gen.  Term. —  Aff.  judg.  absol. 
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Qrosvenor  v.  N.  Y.  Cent.  R.  R.  Co.     39  N.  Y.  34. 

Plff  left  a  cutter  on  platform  of  deft^s  depot  for  ehipment  pursuant  to 
agreement,  did  not  notify  freight  agent  it  was  there,  train  passing,  caught  it, 
broke  it.    Held,  deft  not  liable,  relation  of  carrier  not  begun. 


Ernst  V.  Hudson  River  R.  R.  Co.     39  N.  Y.  61. 

Ist  Appeal.     24  How.  Pr.  97. 
2d  Appeal.    36  N.  Y.  9. 
This  was  an  appeal  after  fourth  trial,  facts  same  as  those  in  35  N.  Y*  9. 
See  page  63  of  39  N.  Y. 
Verd.  $5,000.—  Aff .  at  Gen.  Term.—-  Aff. 
Note. —  The  following  statement  may  be  interesting. 
1855,  Deceased  killed. 

1859,  1st  trial,  nonsuit. 

1860,  New  trial  granted  by  Gen.  Term. 

1861,  2d  trial,  Verd.,  $2,500. 

1862,  New  trial  granted  by  Court  of  Appeals.    24  How.  Pr.  97. 

1865,  3d  trial,  nonsuit. 

1866,  New  trial  granted  by  Court  of  Appeals.     35  N.  Y.  9. 

1867,  4th  trial,  Verd.  $5,000. 

1868,  Finally  aflf.  by  Court  of  Appeals.    39  N.  Y.  61. 


Edgerton  v.  N.  Y.  &  Harlem  R.  R.  Co.     39  N.  Y.  JJ7. 

Plff  passenger,  injured  while  riding  in  deft's  caboose  attached  to  freight 
train,  caboose  principally  for  deft's  employees,  but  passengers  carried  in  it 
for  hire  also;  caboose  ran  off  track;  complaint  contained  a  general  aver- 
ment that  plff  was  injured  through  deft's  n^ligence,  in  addition  to  an  alle- 
gation specifying  the  particular  act  of  negligence,  which  latter  not  proved. 
Injury,  contusions  of  head  and  knee. 

Verd.  $4,600.— Aff.  at  Gen.  Term.— Aff. 


Wilcox  V.  Rome,  Water.  St  Og.  R.  R.  Co.     39  N.  Y.  358. 

Plff's  intestate,  walking  in  or  alongside  of  deft's  track,  within  the  bounds 
of  a  city  street,  at  a  crossing  struck  by  locomotive  going  in  same  direction, 
twelve  to  fifteen  miles  an  hour,  no  statutory  signals  given  on  approaching  the 
crossing;  had  deceased  looked  behind  him,  would  have  seen  engine;  no  ob- 
struction to  vision  for  fifty  rods. 

Verd.  $1,500.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Mali  V.  Lord.     39  N.  Y.  381. 

Deft's  servant  instigated  plff's  arrest. 
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Dickson  v.  McCoy.     39  N.  Y.  400. 

Plff,  child  of  ten,  kicked  by  deft's  horse,  turned  loose  in  a  city  street;  deft 
knew  horse  to  be  of  playful  disposition  prone  to  kick  up  his  heels  when  unat- 
tended.    Injury  to  cheek-bone. 

Verd.  ^00.— Aflf.  at  Gen.  Term.— Aflf. 


Warner  v.  Erie  Ry.  Co.     39  N.  Y.  468. 

PIff's  intestate,  baggageman  on  deft's  train,  killed  by  bridge  falling  as  train 
passed  over;  bridge  fell  from  decay;  properly  constructed,  duly  inspected, 
nothing  discovered;  court  left  it  to  jury  to  say  whether  deft's  board  of  di- 
rectors were  negligent  in  not  discovering  its  decayed  condition. 

Verd.  $6,000.—  Aflf.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Bamton  v.  Lithauer.     i  Abb.  C.  A.  D.  99. 

S.  C,  4  Keyes,  317. 
Neglect  of  an  indorser,  who  paid  a  note,  to  give  to  former  holder  notice 
of  suit  on  it  by  a  third  person. 


Fillo  V.  Jones.     2  Abb.  C.  A.  D.  isi. 

S.  C,  4  Keyes,  328. 

Plflf's  testator  burned  by  fire  caused  by  explosion  of  fireworks  in  deft'a 
store,  died;  was  tenant  of  upper  part  of  building;  deft  had  ^'colored  signal 
lights;"  to  sustain  theory  of  spontaneous  combustion  of  them  and  that 
keeping  them  in  citiea  was  dangerous,  it  was  proved  that  deft  had  stated 
to  his  insurers  that  the  fire  was  caused  by  their  spontaneous  combustion; 
also  evidence  admitted  of  two  fires  in  same  citjr  twelve  years  before,  and 
opinion  by  expert  that  their  cause  was  spontaneous  combustion,  also  as  to 
another  fire  ten  years  before  from  same  cause,  such  prior  fires  not  in  stores 
of  deft ;  also  evidence  that  two  years  after  fire  .in  question,  same  colored  sig- 
nal lights  bought  at  another  place  were  composed  of  materials  liable  to  spon- 
taneous combustion  (did  not  appear  that  they  were  composed  of  same  ma- 
terials as  deft*s) ;  also  that  city  fire  marshal  had  a  few  months  prior  to  fire 
in  question  received  an  anonymous  letter,  directing  his  attention  to  deft's  store 
as  containing  dangerous  fireworks  subjecting  neighborhood  to  peril  in  case 
of  explosion;  city  ordinance  forbade  keeping  the  fireworks  in  question;  there 
was  no  evidence  of  negligence  in  handling  the  fireworks. 

Verd.  $5,000. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  AflT.  judg.  absol.  for  deft 
deft. 


French  v.  Buffalo  St  Erie  R.  R.  Co.     2  Abb.  C.  A.  D.  196. 

S.  C,  4  Keyes,  108. 
Shipper's  goods  carried  at  owner's  risk  damaged  in  accident. 
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Murray  v.  N.  Y.  Cent.  R.  R.  Co.     3  Abb.  C  A.  D.  339, 

S.  C,  4  Keyes,  274. 

Plff's  horse  killed  by  deft's  train,  had  escaped  from  adjacent  pasture  through 
gate,  erected  by  deft  at  a  farm  crossing,  gate  out  of  repair,  loosed  from  hinges 
for  four  days,  fixed  up  by  plfT^s  tenant  as  well  as  he  could,  no  notice  to  deft 
of  condition  of  gate,  other  than  that  which  might  be  implied  by  reason  of 
some  of  its  laborers  having  passed  the  gate  during  the  four  days.  Laws  of 
1854,  chap.  282;  Laws  of  1850,  chap.  140. 

Verd.  for  plflf.—  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Tallman  v.  Syracuse,  B.  &  N.  Y.  R.  R.  Co.     4  Abb.  C.  A.  D.  351. 

S.  C,  4  Keyes,  128. 

Plff*3  cattle  run  over  by  train,  strayed  on  track  through  defective  fence; 
the  statute  required  the  company  to  maintain  fences  "  of  the  height  and 
strength  of  a  division  fence  required  by  law;  "  there  is  no  statute  prescribing 
the  height  and  strength  of  division  fences. 

Verd.  for  plff.—  Aff.  at  Gen.  Term.—  Aff. 


Wendell  v.  Mayor,  Etc.,  of  Troy.     4  Abb.  C.  A.  D.  563. 

S.  C,  4  Keyes,  261. 

Plff  fell  into  drain  excavated  by  property-owner  in  deft's  street  to  con- 
nect with  sewer  under  resolution  of  common  council,  which  provided  that  it 
ehould  be  done  under  direction  of  deft's  conunissioner;  drain  had  been  filled 
up,  earth  rounded  over,  and  it  appeared  in  proper  condition,  in  reality  not 
done  properly;  when  plff  drove  over  it,  it  caved  in;  no  one  on  deft's  part 
saw  that  it  was  properly  constructed;  court  left  it  to  jury  to  say  whether 
drain  built  by  consent  of  deft,  charged  that  the  resolution  was  evidence  of 
its  consent,  and  that  it  was  duty  of  common  council  to  send  competent  oflBcer 
to  see  drain  properly  constructed.    Injury,  to  spine  and  back. 

Verd.  $6,000.-- Aff.  at  Gen.  Term.— Aff. 


Beisegel  v.  N.  Y.  Cent.  R.  R.  Co.     40  N.  Y.  9. 

Ist  Appeal.     34  N.  Y.  622. 
3d  Appeal.     14  Abb.  Pr.  N.  S.  29. 
Questions  on  new  trial;    (1)  Plff  allowed  to  show  amount  of  his  earnings 
at  his  trade.    (2)  Deft  having  omitted  to  keep  a  flagman  at  the  crossing,  court 
charged  to  the  effect  that  the  jury  could  find  deft  guilty  of  negligence  solely 
on  the  ground  of  such  omission.    Injury,  one  leg  amputated,  other  leg  broken. 
Verd.  $10,000,  subj.  to  opin.  of  Gen.  Term. —  Judg.  ord.  on  verd.  at  Gen. 
Term. —  Rev.  new  tri.  ord. 
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Qrippen  v.  N.  Y.  Cent.  R.  R.  Co.     40  N.  Y.  34. 

PlflTs  intestate  killed  while  crossing  deft*s  tracks  at  Troy,  in  sleigh,  stonny 
night,  trotting;  deft's  engine  and  six  cars  badcing,  foremost  car  hit  end  of 
eleigh;  disputed  as  to  whether  bell  was  rung;  court  charged,  "the  object  of 
the  requirement  of  the  ringing  of  the  bell  is  to  give  notice  to  travelers  and 
perhaps  others,  of  the  approach  of  the  train;  the  bell  should  be  rung  under 
6uch  circumstances,  as  that  it  may  be  heard  and  give  the  requisite  notice; 
otherwise  the  object  of  the  requirement  is  not  complied  with;"  refused  to 
charge  that  plflf  could  not  recover  unless  the  death  of  the  intestate  was  solely 
caused  by  the  wrongful  act,  neglect  or  default  of  deft,  changing  the  word 
"solely"  to  "essentially"  and  then  charging  the  proposition;  also  refused, 
"  if  the  deceased  could  have  seen  the  approaching  train  by  looking  in  the  di- 
rection of  it,  before  he  reached  the  crossing  and  in  time  to  have  avoided  the 
collision,  and  omitted  to  do  so,  such  omission  was  negligence." 

Verd.  $4,000. —  Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Hulbert  v.  N.  Y.  Cent.  R.  R.  Co.     40  N.  Y.  145. 

Plflf's  intestate,  original  plff,  passenger,  carried  past  Rochester  while  asleep 
at  night  under  promise  of  conductor;  on  awaking  conductor  refused  to  stop, 
said  at  Newark  could  take  train  and  get  back  sooner  than  by  walking;  his 
train  stopped  for  water  west  of  station;  the  other  train,  an  express,  was 
taking  water  east  of  station;  trains  did  not  always  stop  at  station  after 
taking  water,  passengers'  often  boarded  them  at  tank ;  ticket  office  not  open, 
no  light  except  from  the  trains,  nobody  around  station  or  tracks;  he  walked 
from  one  train  to  the  other,  fell  into  excavation,  seriously  injured.  Injury, 
wrist  sprained,  cuts,  bruises. 

Verd.  $1,600.—  Aff.  at  Gen.  Term.— 'Aflf. 

Note. —  The  statement  in  the  report  that  the  verdict  was  $5^000  is  a  mis- 
print. 


Buffett  V.  Troy  &  Boston  R.  R.  Co.     40  N.  Y.  168. 

Plff  injured  in  negligent  upset  of  stage  hired  by  deft  to  carry  passengers 
between  its  station  and  a  village;  plff  intending  to  take  deft's  train  boarded 
the  stage  at  the  village  having  no  ticket,  but  expecting  to  buy  one  at  the 
station;  driver  had  tickets  to  sell,  passengers  generally  bought  them  at  the 
station.    Injury,  shoulder  dislocated. 

Verd.  $450.— Aff.  at  Gen.  Term.— Aff. 


Mentz  V.  Second  Ave.  R.  R.  Co.     3  Abb.  C.  A.  D.  J74. 

Plff,  boy  of  eight,  run  over,  had  started  to  cross  street,  stumbled  on  deft's 
track;  fell,  knee  hurt;  had  difficulty  in  rising,  car  came  along  at  rapid  rate, 
thirty  to  forty  feet  off  when  he  fell,  driver  talking  with  back  to  horses,  did 
not  stop;  plff  trampled  by  horses  before  he  could  get  up;  had  not  looked 
before  starting  to  cross  street;  court  refused  to  charge,  that  the  fact  that 
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plff  did  not  before  attempting  to  cross  the  track  look  up  or  down  the  street 
to  see  if  car  aj^proaching  was  negligence;  also  that  the  fact  of  plff  having 
fallen  on  the  track  does  not  affect  the  question  of  deft's  negligence,  unless 
accompanied  by  evidence  that  the  driver  actually  saw  him  on  the  track  m 
time  to  stop  the  car;  also  that  the  jury  must  be  satisfied  that  if  the  driver 
had  seen  him  the  car  could  have  been  stopped  by  the  driver  in  the  exercise 
of  ordinary  care  in  time  to  prevent  the  collision.  Injury,  arm  amputated. 
Verd.  $4,600.— Aff.  at  Gen.  Term.— Aff. 


Erickson  v.  Smith.     J  Abb.  C.  A.  D.  64. 

Plff's  intestate,  passenger  on  deft's  boat,  boiler  exploded,  she  terrified,  ran 
from  her  companions,  dead  body  found  in  the  river;  certificate  of  inspection 
of  boat  admitted  as  evidence  only  of  fact  of  inspection  and  not  of  other  facts 
stated  in  it;  inspector  who  inspected  boiler  not  called;  court  charged,  if 
deceased  scalded  so  that  she  apprehended  she  wa«  fatally  injured,  and  unable 
to  bear  the  pain  rushed  overboard  impelled  by  feeling  that  pain  would  be 
lessened,  or  if  imder  reasonable  apprehension  of  danger,  in  attempting  to  reach 
place  of  safety  she  without  her  fault  fell  overboard,  might  find  death  caused 
by  explosion. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 


Bowman  v.  Tallman.     40  How.  Pr.  i. 

Lawyer  charged  with  negligence  in  giving  an  opinion  on  a  certain  question, 
whidi  did  not  agree  with  a  decision  in  a  lower  court. 


Norris  v.  Kohler.     41  N.  Y.  42. 

Plff's  intestate  killed  in  city  street  by  runaway  team,  left  unfastened^ 
owned  by  deft,  in  charge  of  two  persons  engaged  in  peddling  pies;  did  not 
appear  who  carried  on  pie  business ;  on  wagon's  side  was  painted  "  Mrs.  Hop- 
kins' pie  bakery,"  on  its  rear  was  deft's  name,  no  connection  shown  between 
Mrs.  Hopkins  and  deft,  nor  that  deft  was  in  the  pie  business. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Gates  V.  Preston.     41  N.  Y.  113. 

Doctor  charged  with  malpractice  after  recovery  by  him  in  a  justice's  court 
of  a  judgment  for  his  services. 


Gray  v.  City  of  Brooklyn,     j  Abb.  C.  A.  D.  J67. 

S.  C,  10  Abb.  Pr.  N.  S.  186. 
Biff's  premises  injured  by  overfiow  due  to  negligent  construction  of  deft's 
sewer;  by  an  amendment  of  deft's  charter  it  had  been  provided  that  it  should 
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not  be  liable  in  damages  for  any  nonfeasance  or  misfeasance  on  part  of  its 
common  council,  or  any  officers  of  the  city  or  appointees  of  its  common  coun- 
cil, of  any  duty  imposed  upon  them  by  "  the  act;"  the  amending  act  imposed 
no  duties,  but  the  act  amended  did,  and  it  was  clear  that  the  object  of  the 
amendment  was  to  exonerate  the  city  from  liability  on  account  of  omissions 
or  misconduct  of  its  officers,  a  liabUity  therefor  being  imposed  on  the  officers 
themselves. 
Nonsuit. —  Aff.  at  Gen.  Term. —  Aflf. 


Havens  v.  Erie  Ry.  Co.     41  N.  Y.  296. 

Plff^s  intestate,  killed  at  deft's  crossing,  no  bell  rung  nor  whistle  blown; 
court  charged  that  the  deceased  was  not  bound  to  stop  and  look  up  and  down 
the  track  unless  the  signals  were  given,  and  if  he  heard  no  signals,  he  would 
have  the  right  to  assume  that  there  was  no  train  within  eighty  rods  of  the 
crossing;  refused  to  charge  that  if  deceased  could,  when  within  ten  rods  of 
the  crossing,  have  seen  the  train  nearly  a  mile  off  and  omitted  to  look,  could 
not  recover. 

Verd.  $1,300,  excep.  at  Gen.  Term. —  Excep.  overrul.  at  Gen.  Term,  judg. 
ord.  for  plff. —  Rev.  new  tri.  ord. 


Baxter  v.  Troy  &  Boston  R.  R.  Co.     41  N.  Y.  50 J. 

Plff  injured  at  deft's  crossing,  did  not  hear  train,  did  not  look  for  it,  no 
bell  rung  or  whistle  blown;  court  in  effect  refused  to  charge  that  an  omission 
of  deft  to  give  the  statutory  signals  did  not  relieve  plaintiff  from  the  duty  of 
exercising  ordinary  prudence  on  approaching  the  crossing.  Injury,  back  and 
face  and  head  bruised. 

Verd.  $600.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Nicholson  v.  Erie  Ry.  Co.     41  N.  Y.  5J5. 

Plff's  intestate  killed  while  crossing  a  branch  track  of  deft  on  premises  of 
Iron  Co.;  not  an  employee  of  either  co.,  persons  were  in  habit  of  crossing  it 
without  objection  from  either  co.;  unusually  high  wind  started  some  cars, 
brakes  left  unset,  custom  usually  to  set  them;  deceased  might  have  seen  the 
cars  had  he  looked,  but  was  holding  his  hat  down  to  shield  his  face;  court 
charged,  it  was  deft's  duty  to  set  the  brakes  or  otherwise  fasten  the  cars 
when  left  in  the  Iron  Co.'s  yard. 

yerd.  $1,800.—  Aff.  at  Gen.  Term.-  Rev.  new  tri  ord. 


Leonard  v.  N.  Y.,  Alb.  &  Buff.  E.  M.  Tel.  Co.     41  N.  Y.  544. 

Mistake  in  telegram.    Question  mainly  as  to  measure  of  damages. 
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Quillaume  v.  Hamburgh  &  American  Packet  Co.     42  N.  Y.  au. 

Deft's  mate  delivered  plff's  goods  to  a  person  not  empowered  by  plflf  to 
receive  them,  bill  of  lading  contained  clause  exempting  carrier  from  all  loss 
or  damages  from  act  or  neglect  of  pilot,  master,  or  marines.    Held,  deft  liable. 


Hyatt  V.  Taylor.     42  N.  Y.  J58. 
Guest's  money  stolen  from  room  in  deft's  hotel. 


Gonzales  v.  N.  Y.  &  H.  R.  R.  R.  Co.     39  How.  Pr.  407. 

1st  Appeal.    38  N.  Y.  440. 

New  facts,  deceased's  eyesight  impaired,  brakeman  before  deceased  left  car, 
called  out,  "  all  out  for  Mt.  Vernon  "  also  in  "  many  other  particulars,"  p.  412. 

As  the  opinion  on  this  appeal  is  nothing  but  a  labored  attempt  to  avoid 
the  force  of  the  reversal  in  38  N.  Y.  440,  it  is  not  deemed  of  any  use  to  formu- 
late a  rule,  especially  in  view  of  the  disagreement  of  learned  judges  as  pointed 
out  in  the  note  at  p.  426. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Dexter  v.  Syracuse,  Bing.  &  N.  Y.  R.  R.  Co.     42  N.  Y.  326. 

Plff's  trunk  lost,  in  it  was  cloth  belonging  to  another  person;  carrier  held 
liable  for  value  of  plff's  property,  but  not  for  the  cloth. 


Loop  V.  Litchfield.     42  N.  Y.  351. 

Plff's  intestate  killed  by  bursting  of  a  balance  wheel  used  with  circular  saw, 
borrowed  by  him  from  a  neighbor ;  def ts,  manufacturers  of  wheel,  sold  it  to  the 
neighbor  calling  his  attention  to  a  visible  defect,  defect  painted  over  and  wheel 
in  use  four  years. 

Verd.  $800.— Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  for  deft. 

Note. —  This  is  an  illustration  of  the  wisdom  of  not  going  beyond  the  facts 
and  generalizing.  Suppose  a  manufacturer  of  a  steam  boiler,  knowing  that 
there  is  a  defect  in  it  which  renders  it  likely  to  explode  when  used,  sells  it 
for  use  in  a  populous  place.  Ought  he  to  escape  a  liability  for  damages  re- 
sulting to  third  persons  from  an  expectable  explosion?  This  case  does  not 
answer  that  question.    Does  Losee  v.  Clute,  51  N.  Y.  494,  do  so  convincingly? 


Bulger  V.  Albany  Ry.  Co.     41  N.  Y.  459. 

Plff's  intestate,  girl  of  2,  killed  by  deft's  horse  car,  permitted  by  mother  to 
go  into  street  from  her  store,  wandered  off;  a  person  saw  her  leave  the  curb- 
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stone,  run  toward  the  track,  when  the  car  passed  between  him  and  the  child; 
he  said  if  driver  had  seen  the  child  he  could  have  stopped  and  he  thought  he 
might  have  seen  it  when  it  left  the  sidewalk;  driver  testified  he  was  on  look- 
out, did  not  see  the  child;  a  boy  testified  that  the  horses  and  fore  part  of  the 
car  had  passed  without  any  collision ;  street  narrow. 
Nonsuit.—  Aff .  at  Gen.  Term.—  Aff . 


Harty  v.  Cent.  R.  R.  Co.  of  N.  J.     4^  N.  Y.  468. 

PlflTs  intestate  killed  by  deft's  train;  was  walking  along  one  track  at  a 
place  where  deft  had  impliedly  licensed  certain  workman  in  neighboring 
slaughter-house  to  go,  when  to  avoid  an  oncoming  train,  he  stepped  on  the 
other  track  and  just  as  he  did  so  wae  struck  by  a  train  coming  from  the  other 
direction,  must  have  seen  it  if  he  had  looked ;  New  Jersey  railroad  act  requires 
whistles  to  be  blown  and  bells  rung  at  least  300  yards  from  crossings;  de- 
ceased  struck  near  a  crossing,  signals  not  given. 

Verd.  ^,750. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  for  deft. 


Sheldon  v.  Sherman.     42  N.  Y.  484. 

Landslide  from  deft*s  to  plff's  premises. 


Austin  V.  New  Jersey  Steamboat  Co.     43  N.  Y.  75. 

PlflTs  boat  in  a  tow,  got  aground  in  Hudson  river,  steered  too  far  to  the 
east  in  the  mistaken  idea  that  the  channel  had  shifted  during  the  winter, 
navigating  season  just  opened;  deft's  steamboat  under  same  mistake  as  to 
shifting  of  channel,  signaled  intention  to  pass  to  the  east,  tow  steamer  gave 
no  answering  signals;  while  attempting  to  so  pass  bow  of  deft's  boat  struck 
a  sand  hummock,  sheered  so  as  to  collide  with  plff's  boat;  deft's  boat  knew 
plff's  boat  aground,  should  have  gone  to  the  west. 

Report  for  plff.—  Aflf .  at  Gen.  Term. —  Aflf. 


Steinweg  v.  The  Erie  Ry.  Co.     43  N.  Y.  123. 

Plff's  goods,  while  being  carried  by  deft,  under  bill  of  lading  releasing  it 
from  liability  for  damage  by  fire,  destroyed  by  fire  kindled  by  sparks  from 
locomotive;  plflf  gave  evidence  as  to  appliances,  by  means  of  which  locomo- 
tives consume  their  own  sparks,  no  evidence  as  to  their  being  in  general  use; 
court  charged  that  if  locomotive  can  be  constructed  so  as  to  prevent  emission 
of  sparks,  and  deft  neglected  so  to  construct  its  locomotive,  it  was  liable 
because  there  is  an  obligation  on  the  carrier  to  use  every  precaution  and 
adopt  all  contrivances  known  to  science  to  protect  the  goods  carried  by  him, 

Verd.  for  plflf. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Starbird  v.  Barrons.     43  N.  Y.  joo. 

let  Appeal.    38  N.  Y.  230. 
New  trial  granted  on  ground  of  exclusion  of  evidence  to  sustain  counter- 
tlaim. 


Blossom  V.  Dodd.     43  N.  Y.  164. 

PlfTs  baggage  lost  by  baggage  express  company,  receipt  for  it  contained  an 
exemption  clause,  given  when  train  running  fast  at  night,  light  in  car  nearly 
out,  plff  did  not  read  it.    Held,  deft  liable,  clause  not  part  of  contract. 


Beisegel  v.  N.  Y.  Cent.  R.  R.  Co.     14  Abb.  Pr.  N.  S.  29. 

Ist  Appeal.    34  N.  Y.  622. 
2d   Appeal.    40  N.  Y.      9. 

On  the  last  trial,  it  appeared  there  were  5  tracks,  5  ft.  between  each  track, 
view  of  one  of  them  obstructed  by  standing  cars ;  plff  on  passing  the  cars,  and 
going  over  the  space,  looked  up  and  down;  while  looking  in  one  direction, 
struck  by  engine  going  in  other,  faster  than  city  ordinance  allowed;  court 
charged  if  engine  running  faster  than  ordinance  permitted,  it  was  some 
evidence  of  negligence. 

Verd.  $12,000.—  Aff .  at  Gen.  Term.—  Aff. 


Union  Nat.  Bank  v.  Sixth  Nat.  Bank.     43  N.  Y.  45J. 

Controversy  as  to  money  paid  under  mistake  of  fact. 


Eckert  v.  Long  Island  R.  R.  Co.     43  N.  Y.  50J. 

Plff^s  intestate  run  over  by  deft's  locomotive,  nmning  at  rapid  rate  in 
thickly  populated  neighborhood  without  signals,  engine  backing;  deceased 
rushed  on  track  to  save  life  of  a  child  on  the  track,  had  time  to  throw  the 
child  clear,  not  able  to  get  clear  himself. 

Verd.  $3,600.— Aff.  at  Gen.  Term.— Aff. 


Van  Schaick  v.  Hudson  River  R.  R.  Co.     43  N.  Y.  517. 

Plff  intestate,  run  over  by  deft's  car  on  side  track;  had  gotten  off  from 
caboose  of  freight  train  at  roundhouse,  with  other  passengers  according  to 
custom,  walked  up  main  track  toward  the  station  in  their  company,  stepped 
behind  detached  freight  cars  on  side  track  (from  personal  necessity),  while 
standing  there,  cars  pushed  by  a  train  backing  against  them. 

Verd.  $6,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 
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Ranuiley  v.  Leland.     43  N.  Y.  539. 

Controversy  between  guest  and  innkeeper  oyer  loss  of  former's  property. 


Fraser  v.  Freeman.     43  N.  Y.  566. 

Deft's  servant,  while  aiding  him  in  resisting  an  entry  on  deff  s  land,  killed 
the  injtruder;  suit  brought  as  for  negligent  killing  under  death  act. 


Rogers  v.  Wheeler.     43  N.  Y.  598. 

Plff's  goods  burned  in  transit;  defts  trustees  of  bondholders,  mortgage  had 
been  foreclosed,  and  they  under  direction  of  court  had  bid  in  and  were  at  the 
time  operating  the  road  for  benefit  of  the  bondholders. 

Dem.  to  answer  so  alleging,  sustained. —  Aff.  at  Gen.  Term. —  Aflf. 


Hover  v.  Barkhoof.     44  N.  Y.  113. 

Plff's  horse  and  wagon  injured  by  falling  of  a  bridge  culpably  out  of  repair; 
defts  were  com*rs  of  highways  charged  with  duty  of  repairing  bridges,  had 
funds  or  means  of  getting  funds  to  do  so,  knew  bridge  out  of  repair,  con- 
cluded to  let  it  remain  with  slight  repairs  until  the  following  spring,  and 
then  rebuild  it.  A  question  to  one  of  defts  whether  he  believed  they  had 
made  use  of  all  the  means  necessary  to  the  safety  of  the  bridge  excluded. 

Verd.  for  plflf.—  Aflf.  at  Gen.  Term.—  Aflf. 


Wilkins  V.  Earie.     44  N.  Y.  17s. 

2d  Appeal.    46  N.  Y.  358. 
Controversy  between  guest  and  innkeeper  over  loss  of  former's  property. 


Rittenhouse  v.  Independent  Line  of  Telegraph.     44  N.  Y.  163. 

Incorrect  transmission  of  telegram. 


Chamberlain  v.  Western  Transp.  Co.     44  N.  Y.  305. 

Controversy  between  shipper  and  carrier;  goods  burned. 


Morange  v.  Mix.     44  N.  Y.  315. 

Suit  against  a  tax  searcher  for  failure  to  return  an  assessment  on  his  certifi- 
cate of  search. 
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Bedell  v.  Long  Island  R.  R.  Co.     44  N.  Y.  367. 

Plflf's  house  set  on  fire  by  sparks  from  deft*8  dummy  engine,  its  spark 
arrester  removed  a  few  weeks  prior  to  this  fire,  large  sparks  were  proved  to 
have  been  emitted  and  carried  a  distance,  and  to  have  set  on  fire  fences  and 
buildings.    Spark  arresters  on  dununy  engines  not  in  conunon  use. 

Verd.  for  plff.— Aflf.  at  Gen,  Term.— Aff. 


Sexton  V.  Zett.     44  N.  Y.  430. 

Plflf  fell  into  ditch  on  sidewalk,  night,  right  leg  broken,  ditch  several  feet 
deep  dug  by  deft  opposite  his  premises,  left  unguarded,  unlighted;  evidence 
of  permission  from  city  authorities  to  dig  the  ditch  excluded  as  inmiateriaL 

Verd.  $2,250.— Aff.  at  Gen.  Term.— Aff. 


Black  River  Bank  v.  Page.     44  N.  Y.  453. 

Controversy  between  creditor  and  surety  over  delay  of  creditor  in  enforcing 
Becurity. 


Lannen  v.  Albany  Qas  Light  Co.     44  N.  Y.  459. 

Plff  injured  by  explosion  of  gas  in  cellar  of  her  father's  house,  caused  by 
negligent  lighting  of  a  match  by  deft's  servant  sent  by  it  without  charge  to 
investigate  whereabouts  of  a  leak,  of  which  deft  had  upon  its  request  been 
notified,  any  loss  of  gas  being  its  loss  if  occurring  below  its  meter;  evidence 
that  the  leak  was  caused  by  her  father's  negligence  excluded.  Injury,  thigh 
broken. 

Verd.  $2,000,  excep.  at  Gen.  Term. —  Excep.  overruled  at  Gen.  Term,  judg. 
ord.  on  verd. —  Aff. 


Warner  v.  N.  Y.  Cent.  R.  R.  Co.     44  N.  Y.  465. 

Plff  injured  at  deft's  crossing,  coimtry  road;  main  question  decided  arose 
on  charge  of  court  to  the  effect  (1)  high  rate  of  speed  at  country  crossings  is 
fault  of  railroad  company  subjecting  it  to  responsibility  for  damages  to  citi- 
zens who  may  be  injured  at  the  crossings;  (2)  railroad  company  has  no 
superior  right  of  way  at  its  crossings;  (3)  plff  would  be  presumed  free  from 
fault  if  nothing  else  appeared  in  the  case;  another  question  arose  on  admis> 
sion  of  evidence  that  deft's  flagman  was  of  intemperate  habits  and  his  in- 
temperance was  known  to  deft,  the  issue  being  whether  he  warned  plff.  In- 
jury, hip  broken  and  abdomen  ruptured. 

Verd.  $5,000.—  Aff.  at  Gen.  Term.-  Rev.  new  tri.  ord. 
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McPadden  v.  N.  Y.  Cent.  R.  R.  Co.     44  N.  Y.  478. 

Plff  passenger,  injured  through  car  running  off  track,  because  of  broken 
rail,  track  inspected  an  hour  before  the  accident;  another  train  had  passed 
safely  over  a  few  minutes  before,  locomotive  of  plff's  train  also,  no  cause  for 
breaking  of  rail  shown  other  than  that  the  morning  was  very  cold,  time  when 
break  occurred  not  shown. 

Nonsuit. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  ord.  on  nonsuit. 


Witbeck  V.  Holland.     45  N.  Y.  13. 

Controversy  as  to  delivery  of  express  package. 


Dyke  v.  Eric  Ry.  Co.     45  N.  Y.  113. 

Plff  passenger,  upon  ticket  bought  in  this  State  for  carriage  between  two 
points  in  this  State,  injured  in  an  accident  happening  at  a  point  on  deft's 
road  in  Pennsylvania;  by  statute  of  Penn.  recoveries  for  personal  injuries 
against  railroad  companies  were  limited  to  $3,000.  Injury,  legs  broken  and 
bruises. 

Verd.  $35,000.— •  Aff.  at  Gen.  Term.— -Aff. 


Floyd  V.  Eric  Ry.  Co.     45  N.  Y.  113. 

Same  facts  as  Dyke  case.    Injury,  various  bruises  on  head  and  body. 
Verd.  $16,000.— Aff.  at  Gen.  Term.— Aff. 


Doopc  V.  Qcnin.     45  N.  Y.  119. 

Plff  tenant  of  part  of  deft's  building,  roof  burned;  deft  omitted  to  repair  it, 
plff's  goods  injured;  lease  contained  clause  providing  for  cessation  of  rent 
in  case  of  Are,  but  no  clause  requiring  landlord  to  repair. 

Verd.  for  plff. —  Rev.  new  tri.  ord. —  Aff.  judg.  absol.  against  plff. 


Sloan  V.  N.  Y.  Cent.  R.  R.  Co.     45  N.  Y.  IJ5. 

Plff  injured  in  railroad  accident;  only  question  was  as  to  whether  a  col- 
lateral statement  of  deft's  witness  was  properly  impeached;  a^so  whether 
it  was  proper  to  ask  of  plff*s  physician  on  the  cross,  whether  she  had  venereal 
disease  while  he  treated  her;  excluded.  Injury,  yarious  body  injuries  and 
bums,  causing  chronic  female  diseases,  etc. 

Verd.  $12,000.—  Aff.  at  Gen.  Term.— Aff. 
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Reqoa  v.  City  of  Rochester.     45  N.  Y.  1J9. 

Plff  thrown  out  of  his  wagon  through  removal  of  plank  from  bridge  across 
a  gutter  between  deft*8  street  and  an  alley,  which  was  once  a  private  alley, 
owner  had  dedicated  it  to  city,  city  passed  ordinance  that  alleys  opened  for 
five  years  (this  was)  should  become  public  ways  for  all  purposes;  did  not 
appear  that  the  city  had  built  the  bridge,  it  had  graded  down  the  street 
rendering  a  bridge  necessary,  bridge  built  by  some  one;  not  shown  by  whom 
plank  removed,  had  been  gone  about  two  weeks;  plff*s  sight  imperfect.  In- 
jury, hip,  knee,  and  ankle,  bruised,  sprained,  and  broken. 

Verd.  $600,  excep.  at  Gen.  Term. —  Excep.  overrul.  at  Gen.  Term,  judg.  ord. 
on  verd. —  Aff. 


Burnell  v.  N.  Y.  Cent.  R.  R.  Co.     45  N.  Y.  184. 

Plff  passenger,  checked  trunk  by  deft's  road  to  N.  Y.;  deft  at  Albany  deliv- 
ered it  to  Hudson  River  road,  which  brought  ft  to  N.  Y.;  plff  gave  check  to 
expressman,  who  neglected  to  go  for  it  for  two  days;  trunk  then  missing. 
Held,  deft  liable. 


Barker  v.  Savage.     45  N.  Y.  191. 

Plff  crossing  city  street  at  crosswalk,  without  looking  either  way  for 
vehicles,  nm  down  by  wagon  driven  at  moderate  speed  by  one  deft,  belong- 
ing to  the  other  deft;  driver  when  twelve  feet  off  shouted  to  plff,  she  did  not 
hear  him  on  account  of  her  hood;  court  charged  that  a  person  on  foot  crossing 
a  street  had  the  right  of  way,  and  was  not  bound  to  look  either  way  for 
vehicles.    Injury,  leg  amputated. 

Verd.  $2,600.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Elwood  V.  Western  Union  Tel.  Co.     45  N.  Y.  549. 

Deft's  telegraph  operator  transmitted  to  plffs  a  message  purporting  to 
come  from  the  cashier  of  a  bank  that  the  bank  would  pay  checks  of  one 
McCarthy;  message  was  written  in  deft's  office  by  McCarthy,  operator  knew 
it  and  knew  McCarthy  by  name;  McCarthy  same  day  presented  check  to  plffs 
on  the  bank;  plffs  on  faith  of  telegram  paid  him  $10,000. 


Reed  v.  N.  Y.  Cent.  R.  R.  Co.     45  N.  Y.  574- 

Plff  passenger,  injured  through  car  being  thrown  from  track;  evidence 
allowed  of  plff's  statements  as  to  his  health,  also  of  deft  laying  new  ties  on 
its  road  at  places  other  than,  that  of  the  accident  and  subsequently.  Injury, 
bruises  on  head  and  body. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Barrett  v.  Third  Ave.  R.  R.  Co.     45  N.  Y.  6j8. 

PlfTs  leg  injured  in  a  collision  between  deft's  car  and  a  freight  car  of 
Harlem  R.  R.  Co.;  had  sued  both  companies  in  former  action,  discontinued 
on  Harlem  company  paying  $100,  not  shown  that  such  payment  was  made  in 
accord  and  satisfaction,  but  only  on  discontinuance;  only  two  questions 
brought  up  by  exceptions,  as  to  the  effect  of  the  payment,  and  on  charge 
that  if  deft's  driver  saw  the  freight  car  in  time  to  brake  up  and  avoid  the 
collision  he  was  bound  to  do  so. 

Verd.  $2,000. —  New  tri.  ord.  on  case  at  Spec.  Term. —  Rev.  judg.  ord.  on 
verd.  at  Gen.  Term. —  Aff. 


Qorton  v.  Erie  Ry.  Cp.     45  N.  Y.  660. 

Plff  injured  at  deft's  crossing  by  locomotive,  no  signals  given;  had  he 
looked  up  th6  track  before  crossing,  he  would  have  seen  it  in  time  to  avoid  it. 
Injury,  jawbone  broken. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Bostwick  V.  Baltimore  &  Ohio  R.  R.  Co.     45  N.  Y.  71J. 

Plff  made  verbal  contract  with  deft's  agent  for  carriage  of  his  goods;  after- 
ward delivered  the  goods,  took  depot  receipts,  sent  them  to  agent  to  get  bill 
of  lading,  same  sent  after  goods  shipped,  contained  clause  of  exemption  which 
plff  did  not  notice.    Held,  not  binding. 


Baldwin  v.  United  States  Tel.  Co.     45  N.  Y.  744- 

Mistake  in  message  —  connecting  lines,  not  partners  —  measure  of  damages. 


Richardson  v.  N.  Y.  Cent.  R.  R.  Co.     45  N.  Y.  846. 

Plff  driving  over  deft's  crossing,  after  exercising  due  care,  stopping,  looking, 
listening;  horses  and  wagon  injured,  by  its  train,  not  seen  because 'of  a  cut 
and  a  watchhouse,  not  heard  because  of  falling  water  near  by;  at  the  crossing 
the  railroad  was  on  an  embankment  ten  feet  above  the  natural  level,  highway 
being  carried  up  over  the  embankment;  bell  rung  and  whistle  sounded. 

Rieport  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Higgins  V.  Watervliet  T.  &  R.  R.  Co.     46  N.  Y.  J3. 

Ejectment  of  passenger  by  conductor  of  horse  car^  claimed  to  be  drunk  and 
disorderly,  proved  not  to  be. 
Verd,  $667.27.— Aff.  at  Gen.  Term.— Aff. 
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McCarthy  v.  City  of  Syracuse.     46  N.  Y.  194. 

PlflTs  goods  in  basement  under  sidewalk  injured  hj  a  setback  in  a  sewer 
caused  by  an  obstruction  from  the  falling  down  of  some  bricks;  the  city  oflScials 
had  no  knowledge  of  this  obstruction,  but  it  could  have  been  discovered  on  in- 
spection; by  its  charter,  the  city  was  under  the  duty  to  repair  its  sewers;  the 
owner  of  the  premises  owned  the  land  under  the  sidewalk. 

Report  for  plflf.— Aff.  at  Gen.  Term.— Aflf. 


Bendetson  v.  French.     46  N.  Y.  a66. 

Controversy  between  guest  and  innkeeper  over  loss  of  valuables. 


Lamb  v.  Cam.  &  Amb.  R.  R.  ft  T.  Co.     46  N.  Y.  271. 

Controversy  between  shipper  and  carrier  over  loss  of  goods  by  fire. 


Kellogg  V.  Sweeney.     46  N.  Y.  J91. 

Controversy  between  guest  and  innkeeper  over  loss  of  gold  coin. 


Wilklns  V.  Earle.     46  N.  Y.  358. 

S.  C,  42  How.  Pr.  255. 
1st  Appeal.    44  N.  Y.  172. 
Question  this  time  only  one  of  practice. 


Parrott  v.  Knickerbocker  Ice  Co.     46  N.  Y.  361. 

riff's  sloop  injured  in  collision  with  deft's  steamboat,  night  clear,  lights 
Bet,  sloop  drifting,  momentary  puff  of  air  threw  her  boom  to  eastward, 
canted  bow  to  westward,  had  no  steerage-way,  run  into  by  deft's  boat,  which 
had  headed  toward  her  for  several  miles,  had  not  changed  her  course,  when 
puff  struck  sloop  too  near  to  avoid  collision. 

Rep.  for  plff. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  on  rep.  aff. 

Note. —  The  general  term  reversed  this  judgment  on  the  facts,  and  the 
Court  of  Appeals  looked  into  the  evidence  to  see  whether  the  report  was 
against  the  evidence  so  as  to  entitle  the  Greneral  Term  to  set  aside,  and  held 
it  was  not. 


Acer  V.  Westcott.     46  N.  Y.  384. 

Controversy  over  purchase  of  land  where  contract  mentioned  in  recital  of 
deed  on  record  had  not  been  examined. 
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Redmond  v.  Liverpool,  N.  Y.  ft  P.  S.  Co.     46  N.  Y.  578. 

Upon  carrier's  duty  to  consignee  as  to  the  delivery  of  imported  goods  liable 
to  duty  under  revenue  laws. 


Ward  V.  N.  Y.  Cent.  R.  R.  Co*     47  N.  Y.  J9. 

Failure  to  carry  goods  in  reasonable  time  —  measure  of  damages. 


Downs  V.  N.  Y.  Cent.  R.  R.  Co.     47  N.  Y.  83. 

2d  Appeal.    56  N.  Y.  664. 

Plff  boy  of  12,  passenger,  traveling  witH  mother,  gave  up  his  seat  to  a  lady, 
went  into  smoking  ear  with  mother's  permission;  when  train  stopped  at  sta- 
tion, started  to  return  to  his  mother,  while  alighting  from  car,  was  thrown 
off  and  under  it  by  a  sudden  jerk;  deft  proved  delay  of  several  years  in 
bringing  suit,  plff  allowed  to  show  that  diiring  these  years  there  were  negotia- 
tions for  a  settlement;  deft  gave  evidence  of  declaration  of  plff  at  time  of 
injury  inconsistent  with  his  account  as  a  witness,  plff  allowed  to  show  by 
another  witness  that  in  a  conversation  with  him,  not  connected  with  that 
proved  by  deft,  but  on  same  occasion,  he  had  made  a  statement  similar  to  his 
account  as  a  witness.    Injury,  left  arm  amputated. 

Verd.  $7,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord.  on  admission  of  plff'a 
declaration  in  his  own  favor. 


Briant  v.  Trimmer.     47  N.  Y.  96. 

Plff  injured  in  collision  on  highway,  due  to  deft's  negligence;  physician  was 
asked  **  can  you  state  as  to  the  probable  result  and  extent  of  the  injury/' 
objected  to  generally,  objection  overruled.    Injury,  back  and  side  bruised. 

Verd.  $383.41.— Aff.  at  Gen.  Term.— Aff. 


Isaacs  V.  Third  Ave.  R.  R.  Co.     47  N.  Y.  uj. 

Plff,  passenger,  kicked  off  car  by  conductor  while  alighting.  The  Court  of 
Appeals  afterward  definitely  said  that  this  case  was  erroneously  decided, 
giving  as  the  reason  that  "  the  mind  of  the  court  was  not  called  to  the  fact 
that  the  rule"  applied  had  nothing  to  do  with  the  facts  to  which  it  was 
applied  (90  N.  Y.  594).    Injury,  leg  broken. 

Verd.  $1,500.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Johnson  v.  Belden.     47  N.  Y.  130. 

Plff's  canal  boat,  while  going  through  lock  of  Chenango  canal,  injured  by 
giving  way  of  the  lock  due  to  its  being  out  of  repair,  no  lock-tender  at  hand. 
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lived  a  mile  or  bo  off;  plff  tended  locJc  himself  as  other  captains  did,  knew  its 
condition,  but  thought  he  could  get  through  safely;  deft  the  contractor  for 
that  section,  bound  to  keep  the  lock  in  repair,  and  a  lock-tender  on  hand  to 
tend  it;  the  lock- tender  whose  duty  it  was  to  be  there  knew  of  its  condition. 
Report  for  plff.—  Aff.  at  Gen.  Term.—  Aff. 


Hoffman  v.  Union  Ferry  Co.     47  N.  Y.  176. 

2d  Appeal.    68  N.  Y.  386. 

riff's  boat  run  down  in  a  fog  in  New  York  harbor  about  6  p.  m.  by  deft's 
ferryboat,  was  in  a  tow,  the  towing  tug  had  usual  lights  for  tugs  in  N.  Y. 
harbor,  but  not  the  lights  required  by  Act  of  Congress;  the  boats  were  dis- 
cernible 300  yards  off,  tug  reversed  its  engines,  had  ferryboat  done  same  col- 
lision avoided. 

Nonsuit,  ezcep.  at  Gen.  Term. —  Exoep.  overrul.  at  Gen.  Term,  judg.  ord. 
for  deft. —  Rev.  new  tri.  ord. 


Baird  v.  Qillett.     47  N.  Y.  186. 

Action  against  physician  for  malpractice. 


Jackson  v.  Second  Ave.  R.  R.  Co.     47  N.  Y.  J74. 

Ejectment  of  passenger,  controversy  as  to  legal  amount  of  fare. 


Caldwell  v.  N.  J.  Steamboat  Co.     47  N.  Y.  j8j. 

Plff  passenger,  scalded  and  permanently  injured  in  explosion  of  boiler  on 
deft's  boat. 
Verd.  $20,000.— Aff.  at  Gen.  Term.— Aff. 


Ihl  V.  Forty-second  ft  Grand  St.  Ferry  R.  R.  Co.     47  N.  Y.  317* 

Plff^s  intestate,  boy  of  3,  sent  by  his  mother  with  another  child  of  9  on  an 
errand  necessitating  crossing  deft's  track,  while  crossing  it,  he  fell,  horses 
attached  to  deft's  car  struck  him,  wheels  ran  over  him,  driver  not  looking. 

Verd.  $1,800.— Aff.  at  Gen.  Term.— Aff. 


Davis  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     47  N.  Y.  400. 

Biff's  intestate  killed  at  deft*s  crossing,  its  negligence  conceded;  the  ques- 
tion was  whether  he  was  bound  to  get  out  of  his  wagon  and  go  to  the  track 
to  look  for  a  train,  the  situation  at  the  crossing  being  such  that  he  could 
not  see  nor  hear  an  approaching  train  from  his  wagon. 

Nonsuit,  exc.  at  Gen.  Term. —  Exc.  sustain,  at  Gen.  Term,  new  trL  ord.— 
Aff.  judg.  absol.  for  plff. 
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City  of  Brooktyn  v.  Brooklyn  City  R.  R.  Co.     47  N.  Y.  475. 

PUT  mulcted  in  damages  ($7,000)  by  a  citizen  injured  while  driving  along 
its  highway,  wagon  precipitated  into  a  hole  of  some  days'  standing  within 
line  of  deft's  tracks,  deft  under  contract  with  plff  to  keep  street  between  its 
tracks  in  repair. 

Nonsuit,  because  of  certain  clauses  in  the  contract  which  as  they  involve 
law  of  contract  need  not  be  stated  here. —  Rev.  at  Gen.  Term  and  new  tri. 
ord. —  Aflf.  judg.  absol.  for  plff. 


Diclcsoii  V.  Broadway  ft  Seventli  Ave.  R.  R.  Co.     47  N.  Y.  507. 

Plff^s  intestate,  passenger,  the  original  plff,  injured  through  deft's  negli- 
gence, no  question  of  law  in  the  case.    Injury,  leg  and  ankle  fractured. 
Verd.  $3,000. —  Rev.  at  Gen.  Term  and  new  tri.  ord. —  App.  dism. 


Keeney  v.  Grand  Trunk  R.  R.  Co.     47  N.  Y.  5J5. 

Plff  shipped  cattle  under  contract  containing  exemption  clauses  as  to  neg- 
ligence and  transportation  by  any  particular  train,  or  within  any  certain 
time;  on  the  journey  the  cars  containing  them  were  side-tracked  for  two  or 
three  days,  where  they  could  not  be  unloaded  nor  fed,  nor  watered;  some 
died,  others  injured.  Held,  deft  liable,  on  theory  that  it  was  not  a  mere  act 
of  negligence,  but  abandonment  of  intention  to  perform  contract. 


Ayrault  v.  Pacific  Bank.     47  N.  Y.  570. 

Neglect  of  bank  to  protest  note  properly. 


Home  V.  Tlie  Mayor,  Etc.,  of  N.  Y.     47  N.  Y.  639. 

2d  Appeal.    74  N.  Y.  264. 

Plff  injured  by  fall  of  awning  erected  by  property  owner  over  deft's  side- 
walk; awning  had  been  injured  and  repaired,  fell  under  heavy  weight  of  snow. 
Injury,  thigh  broken. 

Verd.  $12,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


KeUy  V.  Long  Island  R.  R.  Co.     47  N.  Y.  657* 

Plff  injured  at  deft's  crossing,  only  question  of  fact.     Injury,  leg  ampu- 
tated. 
Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 
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Tracy  v.  Kuntz.     47  N.  Y.  663- 

PlflTs  intestate,  original  plff,  crossing  street,  deft's  servant  negligently  drove 
against  her.  Question  of  contributory  negligence  not  raised  by  the  excep- 
tions. Injury,  leg  and  ankle  crushed  and  lacerated  —  causing  *'  sloughing " 
of  flesh  from  shin  bone. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 


Maddeo  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     47  N.  Y.  665. 

Plff's  intestate  killed  at  deft's  crossing;  court  refused  to  charge  that  if 
the  jury  believed  that  if  the  deceased  saw  the  train  approaching  before  she 
reached  the  track  and  notwithstanding  went  upon  the  track  where  she  was 
hit,  she  was  chargeable  with  negligence. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Breese  v.  United  States  Tel.  Co.     4^  N.  Y.  13a. 

Controversy  over  mistake  in  telegram. 


Swarthottt  v.  N.  J.  Steamboat  Co.     48  N.  Y.  209. 

Plff  passenger,  injured  in  boiler  explosion  on  deft's  boat;  due  to  escape 
of  steam,  result  from  improper  fastening  of  part  of  boiler;  there  had  been  for 
years  an  improved  mode  of  fastening,  if  adopted  no  explosion;  deft  proved 
boiler  had  been  inspected  in  compliance  with  Acts  of  Congress  (July  7,  1838, 
and  August  30,  1852),  and  it  came  up  to  requirements  of  those  acts  in  opin- 
ion of  inspector;  court  charged  plff  entitled  to  recover  what  in  their  judg- 
ment he  should  receive  for  his  bodily  sufferings.  Injury,  head;  neck,  face,  and 
hands  scalded  and  burned. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Rawson  v.  Pennsylvania  R.  R.  Co.     48  N.  Y.  jij. 

Baggage  lost,  exemption  clause  on  ticket  not  read  by  plff,  no  attention 
called  to  it  when  bought.    Held,  clause  no  defense. 


Commercial  Banic  of  Allmny  v.  Ten  Eyclc.     48  N.  Y.  305* 

Delivery  by  deft,  cashier  of  plff,  to  debtor,  portion  of  securities  pledged 
by  debtor  to  plff,  as  collateral;  deft  also  neglected  to  obtain  from  bank's 
brokers  payment  of  proceeds  of  securities  sold  for  bank. 
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Nelson  v.  Hudson  Riv.  R.  R.  Co.     48  N.  Y.  498. 

Mirror  broken  in  transit;  controversy  over  authority  of  truckman  on 
shipping  it  to  sign  a  release  of  liability  for  breakage  for  any  cause  except 
negligence. 


Levy  V.  Great  Western  R.  R.  Co.     48  N.  Y.  675. 

Plflf  injured  at  deft's  crossing;  she  negligent  under  rule  in  Gorton  v.  Erie 
R.  Co.,  43  N.  Y.  660.  Injury,  two  ribs  broken,  right  lung  injured  perma- 
nently, scalp  lacerated,  ankle  and  leg  injured  and  foot  bruised. 

Verd.  $3,500.— Aflf.  at  Gen.  Term.— New  tri.  ord. 


Cole  V.  N.  Y.  Cent.  R.  R.  Co.     48  N.  Y.  679. 

Plflf,  passenger  injured  in  wreck  of  car,  ran  off  track  in  consequence  of 
broken  rail,  no  evidence  showing  any  negligence  on  deft's  part.  Injury,  part 
of  nose  cut  off,  head,  back,  etc.,  bruised,  spine  injured,  leg  contused,  abscess 
ensuing. 

Verd.  $3,000.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Filer  (W.  T.)  v.  N.  Y.  Cent.  R.  R.  Co.     49  N.  Y.  4a. 

PlflTs  wife  injured  while  alighting  from  deft's  train;  the  only  question  was 
whether  plaintiff  was  entitled  to  recover  for  loss  of  services  in  future. 
Verd.  $3,000.— Aflf.  at  Gen.  Term.— Aflf. 


Filer  (H.  M.)  v.  N.  Y.  Cent.  R.  R.  Co.     49  N.  Y.  47. 

2d  Appeal.    59  N.  Y.  351. 
3d  Appeal.     68  N.  Y.  124. 

Plflf,  passenger  injured  while  alighting  from,  deft's  train  at  a  station ;  train 
did  not  stop,  moved  slowly  past  station,  plflf  waiting  on  platform,  another 
passenger  got  oflf  safely,  brakeman  told  plflf  she  had  better  get  oflf,  they  were 
not  going  to  halt  any  more,  train  started  with  increased  motion,  but  still 
moved  slowly;  in  attempting  to  get  oflf  her  clothing  caught  on  steps,  fell, 
permanently  disabled.  Injury,  shock,  back  bruised,  resulting  in  abscess,  loss 
of  earning  power. 

Verd.  $5,000.—  Aflf.  at  Gen.  Term.—  Rev.  new  tri.  ord. 

Note. —  See  Hunter  case,  112  N.  Y.  371. 


Phillips  V.  Rensselaer  6t  Saratoga  R.  R.  Co.     49  N.  Y.  177. 

Plflf  injured  while  attempting  to  board  deft's  train  before  it  had  come  to  a 
stop. 

Nonsuit. —  Rev.  at  Gen.  Term  and  new  tri.  ord. —  Rev.  judg.  on  nonsuit. 
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Thompson  v.  FargOb     49  N.  Y.  i88. 

ExpresB  package  lost,  plff  consignor,  not  its  owner.    Held,  no  right  to  sue. 


Penn  v.  Buffalo  &  Erie  R.  R.  Co.     49  N.  Y.  J04. 

PlfiTs  cattle  died  and  injured  in  transit,  train  detained  by  snow  storm,  deft 
declined  to  build  platform  so  they  could  be  unloaded,  fed,  and  watered.  Held, 
not  liable  under  exemption  clause  in  contract. 


Hedges  v.  Hudson  River  R.  R.  Co.     49  N.  Y.  JJ3. 

Consignee  neglected  to  remove  goods  within  reasonable  time. 


Cochran  v.  Dinsmore.     49  N.  Y.  J49. 

Express  package  lost,  exemption  clause  in  receipt,  against  loss  unless  by 
fraud  or  negligence.  Held,  burden  of  proof  on  pl£f  to  show  loss  from  such 
cause. 


Cosgrove  v.  Ogden.     49  N.  Y.  255. 

PlfT,  boy  of  six,  while  playing  unattended  in  a  quiet  city  street,  injured 
by  falling  of  timber  from  a  pile  of  lumber  on  sidewalk,  placed  there  by  deft's 
superintendent  who  had  been  instructed  by  defts  not  to  pile  the  lumber  at 
that  place,  which  was  nearly  (^posite  plff's  house,  more  than  a  block  from 
deft's  lumber  yard;  superintendent  had  entire  charge  of  removing  and  piling 
deft's  lumber.    Injury,  nose  broken,  scalp  torn. 

Verd.  ^50.— Aff.  at  Gen.  Term.— AfT. 


Poucher  v.  N.  Y.  Cent.  R.  R.  Co.     49  N.  Y.  J63. 

Plff  struck  by  stick  of  wood  thrown  from  tender  of  a  freight  train  on  which 
he  was  to  take  passage  to  tend  his  sheep  transported  under  a  contract  by 
which  he  agreed  to  "  take  all  the  risk  of  personal  injury  from  whatever  cause, 
whether  of  negligence  of  deft,  its  agents  or  otherwise,"  he  having  a  drover's 
pass  which  provided  that  its  acceptance  should  be  considered  "  waiver  of 
all  claims  against  the  company  for  personal  injury  received  while  on  the  above 
train."    Injury,  foot  broken. 

Verd.  $500  subj.  to  opin.  of  Gen.  Term.— Judg.  directed  on  verd.  at  Gen. 
Term. —  Rev.  new  tri.  ord. 


Commercial  Bank  v.  Vamum.     49  N.  Y.  J69. 

Failure  of  notary  to  demand  payment  of  note  on  right  day,  plff  having 
named  wrong  day. 
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McCormack  v.  Pennsylvania  Cent.  R.  R.  Co.     49  N.  Y.  303. 

2d  Appeal.    80  N.  Y.  353. 
3d  Appeal.    99  N.  Y.  05. 
L088  of  passenger's  baggage. 


Silliman  v.  Lewis.     49  N.  Y.  379. 

PlfTs  barge  being  towed,  at  rear  of  tow,  had  light  indicating  being  at 
anchor,  had  no  light  as  required  by  Act  of  Ck>ngress,  run  into  by  deff s 
schooner,  which,  at  a  point  near  enough  to  discover  that  the  barge  was  not 
at  anchor  but  was  being  towed,  changed  her  course,  and  attempted  to  pass 
between  the  barge  and  other  boats  in  tow  under  circumstances  which  the 
jury  might  have  found  rendered  such  attempt  unnecessary  and  negligent. 

Nonsuit. —  Aff.  at  (Jen.  Term. —  Rev.  new  trL  ord. 


Webb  V.  Rome,  Water.  &  Og.  R.  R.  Co.     49  N.  Y.  420. 

PlfTs  woodland  burned  in  a  time  of  drought  by  fire  communicated  from  a 
fence  between  it  and  deft's  track,  fire  conducted  to  fence  by  rubbish  on  deft*s 
land  from  ties  on  its  track  set  on  fire  by  coals  dropped  during  strong  wind 
from  an  engine  out  of  order. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Zinn  V.  N.  J.  Steamboat  Co.     49  N.  Y.  44J. 

Plff  consignee  of  goods;  deft  made  no  due  effort  to  find  or  notify  him, 
etored  the  goods  which  fell  in  value.    Heldf  carrier  liable  for  loss. 


Babcocic  V.  Lalce  Shore  6t  M.  S.  R.  R.  Co.     49  N.  Y.  491. 

Controversy  between  shipper  and  carrier,  latter  claimed  liability  limited 
by  contract  with  preceding  carrier. 


Laning  v.  N.  Y.  Cent.  R.  R.  Co.     49  N.  Y.  5JI. 

Plff,  employee  of  deft,  injured  by  fall  of  improperly  constructed  scaffold 
put  up  under  directions  of  its  foreman,  latter  drunk  at  the  time;  took  to 
drink  after  entering  its  employ,  his  habits  had  become  known  to  deft's  em- 
ploying agent  who  had  told  plff  if  foreman  did  not  do  better  would  discharge 
him.    Injury,  both  legs  broken  and  spine  injured. 

Verd,  *10,000.— Aff.  at  Gen.  Term.— Aff. 
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Dininny  v.  N.  Y.  6t  N.  H.  R.  R.  Co.     49  N.  Y.  546. 

Baggage  stolen  during  night;  on  arrival  of  train,  plfT  tried  to  get  it 
promptly,  baggagemaster  gone;  that  evening  wagon  sent  for  it;  while  bag- 
gageman was  getting  it  out  of  depot,  man  drove  off,  no  other  conveyance 
could  be  found,  baggagemaster  consented  to  keep  it  till  morning.  Heldf 
deft  liable. 


Martio  v.  Farntwortli.     49  N.  Y.  555. 

Plff's  boat  sunk  through  negligence  of  a  pilot  in  charge  of  her,  she  hav- 
ing been  chartered  for  deft  by  deft's  agents;  pilot  was  found  by  plff,  taken 
to  deft's  agents  who  hired  him;  agents'  authority  from  deft  to  charter  boat 
was  to  hire  it  on  the  best  terms  they  could;  the  hiring  was  of  the  boat 
with  master  and  crew  and  equipments  at  an  agreed  rate  per  hour,  plff  hir- 
ing and  paying  the  crew,  furnished  all  supplies  except  coal,  for  which  deft 
was  to  pay,  deft  was  also  to  pay  for  the  cost  of  pilot. 

Verd.  for  plff. —  Rev.  at  Gen.  Term,  new  tri.  ord. — ^Aff.  judg.  absol.  for 
defts. 


Mayor,  Etc.,  of  Troy  v.  Troy  &  Lan«.  R.  R.  Co.     49  N.  Y.  657. 

Plff  sustained  damages  by  the  recovery  against  it  of  a  judgment  of  $3,825, 
in  favor  of  a  passer-by  on  its  street,  whose  sleigh  was  overturned  by  being 
precipitated  from  the  top  of  snow  bank  along  the  sides  of  deft's  tracks  into 
an  excavation  made  by  deft  by  clearing  away  the  snow  along  its  track  and 
leaving  it  on  the  sides;  deft  had  a  license  to  lay  its  track  on  plff*s  street 
provided  it  should  remove  all  snow  between,  and  for  eighteen  inches  outside 
of,  its  track  and  afford  safe  and  unobstructed  passage  for  vehicles;  in  default 
common  council  had  a  right  to  revoke  license;  judgment-roll  admitted  as  con- 
clusive on  deft,  it  having  been  given  notice  of  prior  suit  and  opportunity  to 
defend. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Colt  V.  Sixth  Ave.  R.  R.  Co.     49  N.  Y.  671. 

Plff,  passenger,  injured  while  alighting  from  deft's  car;  it  started  on  sig- 
nal  from  conductor  before  she  was  entirely  free  from  it,  feet  had  reached 
the  ground,  but  her  dress  being  caught  she  was  thrown  down.  Injury,  neck 
of  hip  joint  broken,  permanently  crippled. 

Verd.  $5,500.—  Aff.  at  Gen.  Term.—  Aff. 


Brickner  v.  N.  Y.  Cent.  R.  R.  Co.     49  N.  Y.  67J. 

Plff*s  intestate  killed  in  same  accident  as  that  in  Laning  agst.  same  deft, 
49  N.  Y.  521.  The  statement  "  case  reported  below,  2  Lansing,  506,"  is  not 
strictly  accurate  in  that  it  is  the  report  of  a  reversal  of  a  nonsuit  from  which 
deft  did  not  appeal. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 
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Keating  v.  N.  Y.  Cent.  R.  R.  Co.     49  N.  Y.  673- 

Plff,  passenger,  injured  by  sudden  starting  of  deft's  train,  while  boarding  it 
on  the  other  side  from  station;  passengers  living  in  that  part  of  the  village 
where  plff  lived  were  accustomed  to  getting  on  and  off  trains  on  that  side 
with  knowledge  of,  and  without  objection  from,  deft's  employees;  train 
started  without  signal  or  examination  to  see  if  any  one  was  getting  on. 
Injury,  loss  of  arm. 

Verd.  !p5,000.— Aff.  at  Gen.  Term.— Aff. 


Viner  v.  N.  Y.,  Alex.  Q.  6t  W.  S.  S.  Co.     50  N.  Y.  23. 

Plff  sued  in  conversion,  merchandise  shipped  by  deft's  line,  consigned  to 
plff's  order,  deft  delivered  it  to  a  person  who  showed  a  letter  written  by 
plaintiff  to  him  containing  this  clause,  "  the  roll  sent  you  to-day  (day  of 
shipment)  you  will  find  very  good  quality."  Held,  a  question  of  fact  whether 
by  plff's  negligence,  defts  were  justified  in  delivering  the  property. 


Hazman  v.  Hob.  Land  &,  Imp.  Co.     50  N.  Y.  53. 

Plff,  passenger  on  deft's  ferryboat,  standing  in  a  crowd  on  stringer  be- 
tween passenger  and  carriage  ways,  injured  by  horse  falling  while  stepping 
from  boat  to  bridge  which  had  not  been  lowered  to  level  of  deck  of  boat, 
eight  inches  higher.    Injury,  leg  broken. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 


Ratsell  Mfg.  Co.  v.  N.  H.  Steamboat  Co.     50  N.  Y.  ui. 

Plff's  goods,  on  deft's  wharf  at  journey's  end  destroyed  by  fire,  originating 
on  the  wharf;  deft  had  no  apparatus  for  putting  out  fires;  plff  in  habit  of 
shipping  by  deft's  boats,  and  calling  for  them  on  arrival  of  boat  without  no- 
tice from  carrier  of  arrival.  Held,  notice  of  arrival  not  necessary;  also  ques- 
tion of  fact  whether  deft  negligent. 


Goodwin  v.  Baltimore  St  Ohio  R.  R.  Co.     50  N.  Y.  154. 

Plff's  goods  shipped  over  deft's  road,  arrived,  notice  of  arrival  given  plff 
as  consignee;  unloaded  on  wharf,  he  removed  part,  not  all;  injured  by  rain. 
Held,  deft  not  liable,  custody  transferred  to  plff. 


Worster  v.  Forty-second  6t  Grand    St.  Ferry  R.  R.  Co.     50  N.  Y.  J03. 

2d  Suit.     71  N.  Y.  471. 

Plff's  horse  injured  by  stepping  into  hole  in  deft's  track;  no  evidence  that 
deft  knew  of  the  hole  or  that  it  had  existed  long  enough  to  imply  knowledge. 

Nonsuit. —  Aff.  at  Gen.  Term,  of  Marine  Court.— Rev.  at  Gen.  Term  of 
Com.  Pleas,  new  tri.  ord. —  Aff.  judg.  absol.  for  plff. 
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Price  V.  Oswego  6t  Syracuse  R.  R.  Co.     50  N.  Y.  Jij. 

Deft  without  requiring  evidence  of  identity  delivered  to  a  etranger,  goods 
Which  had  been  fraudulently  ordered  from  plff  by  such  stranger  in  a  fictitious 
name,  and  shipped  in  such  fictitious  name.    Heldt  deft  liable. 


Mines  v.  City  of  Loclcport.     50  N.  Y.  236. 

Plff  fell  at  night  in  hole  in  deft's  cross-walk,  in  dangerous  condition  long 
time,  plainly  to  be  seen;  deft's  charter  constituted  its  common  council  com- 
missioners of  highways  with  power  to  repair  streets,  cross-walks,  etc.,  with 
power  to  raise  funds  and  assess  for  highway  labor. 

Nonsuit. —  Rev.  at  Gen.  Term  and  new  tri.  ord. —  Aff.  judg.  absol.  for  plff. 


Rathban  v.  Northern  Cent.  R.  R.  Co.     50  N.  Y.  656. 

Plff,  passenger,  injured  in  accident  due  to  negligence  of  deft;  deft  a  Penn. 
corporation,  had  property  in  this  State^  and  managing  agent  with  office 
herein;  accident  occurred  more  than  six  years  before  bringing  action;  stat. 
of  lim.  pleaded;  plff  demurred,  dem.  overrul.;  Gen.  Term  reversed  order,  sus- 
tained demurrer,  case  then  tried  before  court  without  jury. 

Finding  $2,500.—  Aff.  at  Gen.  Term.—  Aff. 


Johnson  v.  Friel.     50  N.  Y.  679. 

Plff's  horses  and  carriage  injured  by  driving  into  a  hole  in  street  of  a  city; 
deft  public  contractor,  had  contract  with  city  to  construct  sewer,  had  com- 
pleted sewer  portion  of  distance  including  place  in  question,  refilled  street, 
paved  and  apparently  restored  it  to  former  condition^  two  weeks  before;  hard 
rain  came,  washed  out  hole  where  earth  replaced;  horses  and  carriage  fell 
in  that  night;  no  guard  nor  lights. 

Verd.  for  plff.—  Aff.  at  Gen.  Term.—  Aff. 


Carpenter  v.  Blake.     50  N.  Y.  696. 

2d  Appeal.    76  N.  Y.  12. 
Action  against  physician  for  malpractice.    See  2d  Appeal. 


Cragin  v.  N.  Y.  Cent.  R.  R.  Co.     51  N.  Y.  61. 

Plff  shipped  hogs  over  deft's  road,  he  assuming  risk  of  injuries  from  heat; 
Bome  of  them  died  from  effect  of  heat,  resulting  from  deft's  neglig^ice  in 
not  watering  nor  cooling  them  by  wetting.    Held,  deft   not  liable. 
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Fiske  V.  Bailey.     51  N.  Y.  150. 

Plff,  a  boarder  in  deft's  boarding-house,  fell  into  cistern  on  premises  first 
night,  cisLem  under  path  around  house,  flagging  over  it  taken  up,  cistern 
left  uncovered;  plff  on  returning  went  first  to  door  out  of  which  she  had 
gone,  unable  to  gain  access  to  house  by  it,  went  round  house  to  find  another 
entrance,  feU  in.    Injury,  concussion  of  spine. 

Verd.  $275.— Aflf.  at  Gen.  Term.— Aff. 


Bel8:er  v.  Dinsmore.     51  N.  Y.  166. 

Plff's  trunk  expressed,  lost;  in  deft's  receipt  was  a  clause  that  in  case  of 
loss,  holder  should  not  demand  more  than  fifty  dollars  at  which  article  valued 
unless  otherwise  expressed. 


Schwerin  v.  McKie.     51  N.  Y.  i8o. 

Plff's  goods  stored  with  deft,  warehouseman,  who  claimed  they  had  been 
stolen. 


Irvine  v.  Woed.     51  N.  Y.  jj4. 

Plff  fell  into  a  coal  hole  in  sidewalk  in  front  of  house  leased  by  defts; 
cover  was  smooth  cast  iron  plate  lying  flat  on  pavement  without  any  fasten- 
ing, plff  stepped  on  its  edge,  turned  under  his  foot;  deft's  evidence  to  prove 
that  the  cover  was  defectively  constructed,  that  they  were  not  aware  it  was 
out  of  order,  excluded;  it  appeared  that  they  used  it.  Injury,  to  knee-joint, 
etc. 

Verd.  $5,500.— Aff.  at  Gen.  Term.— Aff. 


Whitaker  v.  Eighth  Ave.  R.  R.  Co.     51  N.  Y.  J95. 

Plff,  injured  by  deft*s  street  car,  willfully  driven  against  him;  declaration 
of  the  driver  after  car  had  passed  on,  showing  willfulness  admitted.  In- 
jury, wrist  broken,  knee  bruised,  causing  open  sores. 

Verd.  $2,500,  exc.  at  Gen.  Term. —  Exc.  overrul.  at  Gen.  Term,  judg.  on 
verd. —  Rev.  new  iri.  ord. 


Whitehall  Transp.  Co.  v.  N.  J.  Steamboat  Co.     51  N.  Y.  369. 

FUTb  canal  boat  in  tow  by  its  propeller,  latter  having  no  lights  as  re- 
quired by  law,  was  sunk  by  deft's  steamboat  on  a  moonlight  night;  steam- 
boat sighted  the  tow  two  miles  off,  collision  occurred  through  sudden  sheer 
of  deft's  boat  to  the  east;  among  items  of  damage  was  value  of  use  of  boat 
during  time  spent  on  repairing  her,  also  interest  on  cost  of  repairs. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 
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Palmer  v.  Holland,  Treas.     51  N.  Y.  416. 

Express  Co.  undertook  to  collect  a  note  in  a  place  beyond  its  own  line. 


Losee  v.  Buchanan.     51  N.  Y.  476. 

PIff's  building  damaged  by  explosion  of  boiler  on  adjoining  premises,  be- 
longing to  corporation  of  which  defts  were  trustees  and  agents,  no  negligence 
in  its  operation  was  proved;  court  charged  in  effect  that  defts  were  responsi- 
ble for  any  defects  in  the  construction  of  the  boiler  which  they  knew  or  ought 
to  have  known  and  for  any  negligence  in  the  use  of  the  boiler  which  could 
be  attributed  to  them. 

Verd.  for  plff. —  Rev.  at  Gen.  Terra,  new  tri.  ord. —  Aff.  judg.  absol.  for  deft. 


Losee  v.  Clute.     51  N.  Y.  494. 

Plff's  building  damaged  by  ex;>losion  on  adjoining  premises  of  a  boiler, 
improperly  constructed  by  defts  out  of  poor  iron;  defts  knew  it  was  to  be 
used  by  its  purchaser  near  dwellings  and  stores  in  a  village;  tested  by  pur- 
chaser, accepted,  used  for  three  months  prior  to  explosion,  during  which  time 
defts  had  nothing  to  do  with  it. 

Nonsuit— Aff.  at  Gen.  Term.— Aff. 


linger  v.  Forty-second  &  Grand  St.  Ferry  R.  R.  Co.     51  N.  Y.  497. 

Plff  passing  along  street,  run  over  by  deft's  horses  broken  loose  from  its 
car;  car  had  stopped  to  take  on  passengers,  two  drunken  men  passed  in  front, 
struck  one  of  the  horses,  pulled  reins  out  of  driver's  hands,  horses  backed, 
got  loose,  ran  away;  hook  by  which  whiffletrees  attached  to  car  broken,  but 
not  so  as  to  impair  its  usefulness,  nor  was  it  shown  that  this  defect  contrib- 
uted to  horses  getting  loose;  it  was  shown  that  if  a  pin  had  been  used  to  keep 
the  whiflSetrees  in  the  hook,  they  would  not  have  slipped  off;  whiffletrees 
attached  in  the  usual  way;  the  evidence  as  to  cause  of  horses'  fright  given 
by  the  driver  and  a  policeman.    Injury,  ankle  broken. 

Verd.  $5,000,  new  trL  ord.  at  Spec.  Term. —  Order  aff.  at  Gen.  Term. —  Aff. 
judg.  absol.  for  deft. 


Dlveny  v.  City  of  Elmira.     51  N.  Y.  506. 

Plff,  walking  along  plank  sidewalk  in  deft's  street,  loose  plank  sprang  up, 
tripped  him;  deft's  charter  made  it  duty  of  its  common  council  to  make 
and  repair  its  streets  and  walks.     Injury  to  private  parts  and  abdomen. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 
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Eatoo  V.  Erie  Ry.  Co.     51  N.  Y.  544. 

Plif'9  horse  and  wagon  injured  at  deft's  crossing  in  city  street;  he  had 
stopped;  a  brakeman,  not  appearing  to  be  such,  had  cautioned  him  that  a 
train  standing  near  might  back  up  at  any  time;  he  waited  a  few  minutes, 
then  started,  while  leading  his  horse  across  train  backed;  locomotive  1,000 
feet  off,  conflict  as  to  whether  whistle  was  blown,  bell  was  not  rung;  court 
refused  to  charge  that  if  whistle  was  blown  and  plff  was  advised  not  to 
pass,  the  deft  not  liable. 

Verd.  for  plflf.— Aff.  at  Gen.  Term.— Aff. 


Mowrey  v.  Central  City  Ry.     51  N.  Y.  666. 

Plff,  boy  of  thirteen,  attempted  to  board  moving  street  car  in  front,  or- 
dered to  get  on  at  rear,  went,  ordered  by  some  one  to  go  to  the  front,  doing 
so,  slipped  on  snow  bank,  fell  under  car,  leg  crushed. 

Nonsuit. —  Rev.  at  Gen.  Term  and  new  tri.  ord. —  Aff.  judg.  absol.  agst. 
deft. 


Delafield  v.  Union  Ferry  Co.     51  N.  Y.  671. 

Plffs  canal  boat,  about  sundo'wn,  no  light  on  it,  being  drawn  across  deft's 
ferry  slip,  as  its  boat  left  opposite  slip,  run  into  by  latter  boat,  which  paid 
no  attention  to  cries  of  boatmen,  light  enough  to  see  it. 

Verd.  for  plflf.— Aff.  at  Gen.  Term.— Aff. 


Wyclcoff  V.  Qaeena  County  Ferry  Co.     5J  N.  Y.  32. 

Plff*8  horse  and  buggy,  in  his  own  care  on  deft's  ferryboat,  horse  frightened 
by  whistle  to  start,  rushed  forward,  chain  at  end  of  boat  either  not  up  or 
an  insufficient  guard,  horse  and  buggy  went  overboard. 

Verd.  for  plff .— Aff.  at  Gen.  Term.— Aff. 

Note. —  Court  of  Appeals  overruled  the  ground  on  which  the  Gen.  Term  af- 
firmed, that  a  ferry  company  is  chargeable  as  a  common  carrier  for  absolute 
safety. 


McAndrew  v.  Whitlock.     $2  N.  Y.  40. 

Plff's  goods  shipped  by  deft^s  steamer,  arrived,  goods  perishable,  had  to  be 
discharged  on  a  fine  day,  deft  was  so  notified,  arranged  with  consignee  to  be 
discharged  on  a  day  certain,  if  fine;  day  rainy,  consignee  not  on  hand,  but 
deft  went  on  discharging,  goods  injured.     Held,  deft  liable. 


Maginnia  v.  N.  Y.  C.  6t  H.  R.  R.  R.  Co.     5^  N.  Y.  J15. 

Plff's  intestate  killed  at  deft's  crossing;   train  backing  down  track  in  a 
street  so  slowly  that  just  before  she  started  to  cross  no  motion  was  per- 
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ceptible;   as  she  was  crossing,  brakes  released,  steam  applied,  train  sprang 
back,  struck  her;  night,  no  light  at  rear  of  train,  no  warning  of  starting  up. 
Verd.  $3,600.— Rev.  at  Gen.  Term  and  new  tri.  ord. —  Rev.  judg.  ord.  on 
verd. 


Totteo  V.  Phippt.     $2  N.  Y.  354. 

Plff's  intestate  kUled  by  failing  at  night  about  9  o'clock  through  open 
hatchway  in  hall  of  deft's  building,  of  second  floor  of  which  he  was  tenant; 
deft's  habit  was  to  shut  hatchway  about  6  o'clock. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 


Drake  v.  Qilmore.     $a  N.  Y.  389. 

Under  Death  Act,  amendment  of  1870,  which  excluded  pending  actions, 
upon  an  accounting  in  Surrogate's  Court  by  an  administrator  who  had  col- 
lected damages  for  the  negligent  killing  of  the  intestate,  prior  to  amendment 
of  Death  Act  (chap.  78,  Laws  of  1870),  husband  claimed  to  share  therein  as 
next  of  kin.  Held,  the  amendment  gave  him  no  status,  as  it  excluded  pend- 
ing actions. 


Stonemao  v.  Erie  Ry.  Co.     52  N.  Y.  429. 

Plff  passenger,  carried  merchandise  in  truck,  deft  charged  for  weight,  no 
concealment  by  plff;  lost.  Deft  held  liable  for  the  merchandise  as  well  as  for 
the  contents  which  were  properly  baggage. 


Warner  v.  N.  Y.  Cent.  R.  R.  Co.     5^  N.  Y.  437. 

Plff  thrown  out  of  carriage  and  injured  by  deft's  train  at  crossing;  whether 
beU  rung  and  whistle  blown  was  disputed.  Injury,  thigh  bone  fractured,  ab- 
domen ruptured. 

Verd.  at  flrst  $6,000,  and  changed  by  jury  after  being  polled  to  $7,000. — 
Aff.  at  Gen.  Term.— Aff. 

Note. —  The  question  discussed  by  the  court  was  as  to  right  of  jury  to 
change  verdict  after  having  separated  upon  agreeing  on  a  sealed  verdict. 


Ray  nor  v.  Selmes.     $2  N.  Y.  579. 

Controversy  over  liability  for  expenses  of  a  resale  of  mortgaged  premiaes 
where  plff  in  foreclosure  omitted  to  join  owner  of  equity  as  a  party. 


Farley  v.  McConnell.     5J  N.  Y.  630. 

riff's  intestate,  boy  of  five,  fell  in  sewer  left  unguarded,  defts  contractorB 
building  it. 
.^^erd.  $600.— Aff.  at  Gen.  Term.— Aff. 

Bule  in  Ihl  case,  47  N.  Y.  317,  applied. 
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Tinney  v.  Boston  6t  Albany  R.  R.  Co.     5^  N.  Y.  632. 

Plfif's  intestate  fireman,  engine  engaged  in  hauling  freight  cars  into  deft'a 
yard,  performed  one  trip  switches  right,  went  ofT  for  more  cars;  on  return  ran 
off  track,  switch  misplaced  while  gone,  regular  switchman  absent,  place  taken 
by  man  employed  about  roundhouse  without  knowledge  of  deft's  agent,  had 
acted  as  switchman  before;  no  evidence  was  incompetent,  he  did  not  know 
of  displacement  of  switch. 

Nonsuit.—  Aflf.  at  Gen.  Term.—  Aff. 


Waflfle  V.  N.  Y.  Cent.  R.  R.  Co.     53  N.  Y.  11. 

Deft  discharged  water  from  its  ditches  into  stream  running  through  its 
land. 


Hamilton  v.  Third  Ave.  R.  R.  Co.     53  N.  Y.  25. 

Plflf  passenger,  ejected  improperly,  but  in  good  faith.  Court  charged,  ex- 
emplary damages  might  be  awarded.  Heldy  not  a  case  for  exemplary  dam- 
ages. 

Verd.  $500.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Atlantic  Dock  Co.  v.  The  Mayor.     53  N.  Y.  64. 

Suit  against  city  of  New  York  to  recover  damages  for  property  destroyed 
by  mob. 

Note. —  This  case  is  only  inserted  because  of  its  possible  bearing  —  in  con- 
nection with  that  of  same  piff  agst.  City  of  B'klyn,  3  Keyes,  444,  for  same  in- 
jury —  upon  the  question  of  former  recovery  in  negligent  cases.  Being  a  case 
8ui  generis,  it  might  not  be  easy  to  find  at  need.  And  see  note  to  Littlewood 
V.  The  Mayor,  89  N.  Y.  24. 


Knowlton  v.  Prov.  Sl  N.  Y.  S.  S.  Co.     53  N.  Y.  76. 

Plff's  goods  destroyed  by  fbre,  through  deft's  negligence,  deft  libeled  ship  un- 
der Act  of  Congress  of  1851  (9  Stat,  at  Laige,  635),  limiting  liability  of  ship 
owner  where  loss  not  caused  by  his  design  or  neglect,  and  then  obtained  in* 
junction  in  United  States  court  agst.  plff's  proceeding  in  this  case.  Mo- 
tion in  that  suit  by  pIff  to  vacate  injunction  denied;  deft  obtained  in  th» 
case  order  staying  plff*s  proceedings  herein.  Held,  error;  also,  plffs  not 
estopped  by  their  motion  in  United  States  court  to  vacate  the  injunction 
from  questioning  in  this  case  its  validity. 


Wylde  V.  Northern  R.  R.  Co.  of  N.  J.     53  N.  Y.  156. 

Plff,  passenger  on  train  run  in  interest  of  both  deft  companies,  train  had 
entered  depot,  locomotive  detached,  cars  struck  bumper  at  end  of  track  with 
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Bueh  force  as  to  throw  plff  down,  he  having  risen  from  his  seat  to  button 
his  coat  preparatory  to  leaving,  standing  waiting  for  train  to  stop.    Injury^ 
ribs  broken,  back  injured. 
Verd.  $15,000.— Aff.  at  Gen.  Term.— Aff. 


Milnor  V.  N.  Y.  &  N.  H.  R.  R.  Co.     53  N.  Y.  363. 

PIff's  baggage  destroyed  by  fire  while  in  possession  of  a  connecting  road 
in  another  State,  deft  a  corporation  of  such  other  State  had  obtained  per- 
mission of  our  Legislature  to  extend  its  line  into  this  State;  had  sold  plff  a 
ticket  with  two  coupons,  one  over  its  own  road,  and  the  other  over  the  con- 
necting road,  trains  not  continuous.  By  laws  of  deft's  home  State  contract 
for  carrying  passengers  beyond  line  of  its  road  ultra  vires.  Held,  deft  bound 
in  this  State,  without  reference  to  its  liability  in  other  State,  but  not  liable 
in  this  case,  because  it  acted  only  as  agent  of  other  road. 


Magnio  V.  Dintmore.     53  N.  Y.  410. 

2d  Appeal.  56  N.  Y.  168. 
3d  Appeal.  62  N.  Y.  35. 
4th  Appeal.    70  N.  Y.  410. 

Action  against  Express  Co.,  failure  to  deliver,  see  2d  Appeal  for  facts;  only 
question  of  practice  on  this  appeal. 


Landers  v.  Staten  Island  R.  R.  Co.     53  N.  Y.  450. 

Action  for  damages  to  a  passenger  killed  by   steam  boiler  explosion  on 
ferryboat;  only  question  one  of  jurisdiction  of  City  Court  of  Brooklyn. 
Verd.  $5,000.—  Aff.  at  Gen.  Term.—  Rev.  compl.  dism. 


Flike  V.  Boston  &  Albany  R.  R.  Co.     53  N.  Y.  549. 

Plff^s  intestate,  fireman  on  deft's  freight  engine  killed  in  collision  between 
it  and  some  cars  of  a  freight  train  ahead,  cars  had  broken  loose  and  run  back 
on  a  heavy  grade;  accident  due  to  dispatching  the  train  from  its  starting 
point  without  a  sufficient  number  of  brakemen;  one  of  the  crew  had  over- 
slept himself,  and  the  train  had  been  sent  off  in  disobedience  of  a  rule  as 
to  the  number  to  go  out  with  each  train. 

Verd.  $5,000,  exc.  to  be  heard  at  Gen.  Term. —  Exc.  overru.  at  Gen.  Term, 
judg.  ord.  on  verd. —  Aff. 

Note. —  In  80  N.  Y.  53,  Andrews,  J.,  says,  "  the  rule  of  the  Flike  case 
was  that  a  railroad  company  is  bound  to  see  that  its  trains  are  sufficiently 
manned  when  started."  In  73  N.  Y.  42,  the  rule  was  said  to  be,  "It  is 
negligent  to  start  a  train  without  sufficient  help." 
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Bills  V.  N.  Y.  Cent.  R.  R.  Co.     53  N.  Y.  6o8. 

2d  Appeal.    84  X.  Y.  6. 
Same  questions  substantially  as  in  Penn.  v.  B.  &  E.  R.  R.  Co.,  49  N.  Y.  204. 


Welch  V.  N.  Y.  Cent.  R.  R.  Co.     53  N.  Y-  6io. 

PlflTs  intestate  killed  at  deft*s  crossing;  whether  guilty  of  contributory  neg- 
ligence held  to  be  a  question  of  fact. 
Verd.  $3,600.— Aflf.  at  Gen.  Term.— Aff. 


Kettel  V.  Butler.     S3  N.  Y.  6iJ. 

Plff,  passer-by  on  sidewalk,  night,  ran  against  improperly  constructed  plat- 
form on  the  sidewalk,  erected  by  deft  in  front  of  her  premises ;  evidence  that 
the  street  commissioner  gave  her  permission  to  erect  the  platform  and  approved 
of  it  afterward  excluded;  evidence  as  to  how  much  plff  made  at  his  trade 
prior  to  injury  admitted.     Injury,  shoulder  blade  dislocated. 

Report  $600.— Aff.  at  Gen.  Term.— Aff. 


Hackford  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     53  N.  Y.  654- 

Plff's  intestate,  killed  by  train  at  deft's  crossing,  the  issues,  whether  the  bell 
was  rung,  whistle  sounded  and  deceased  guilty  of  negligence,  depended  on  con- 
flicting testimony  and  involved  nice  distinctions. 

Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 


Manhattan  Oil  Co.  v.  Cam.  &  Amb.  Tr.  Co.    54  N.  Y.  197. 

Plff's  goods  destroyed  by  fire,  while  in  warehouse  of  deft,  an  intermediate 
carrier.    Held,  not  liable  under  exemption  clause. 


Spooner  v.  Brooklyn  City  R.  R.  Co.     54  N.  Y.  230. 

Plff,  passenger,  standing  on  foot-board  at  side  of  deft's  sleigh,  where  pas- 
sengers were  allowed  to  ride  when  sleigh  was  full,  injured  by  collision  with 
another  sleigh,  collision  could  have  been  avoided  by  due  care  on  part  of  deft's 
driver. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Belton  V.  Baxter.     54  N.  Y.  245. 

2d  Appeal.    68  N.  Y.  411. 
Plff  undertook  to  cross  a  city  street  in  front  of  a  rapidly  moving  street  car, 
and  a  still  more  rapidly  moving  cart  of  deft;  he  calculated  he  could  cross  in 
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front  of  car,  before  cart  got  up;  miacalculated,  after  had  passed  the  horses 
of  the  car  he  was  struck  by  deft's  horse  or  cart,  its  driver  not  having  been  able 
to  see  him  on  account  of  the  car.    Injury,  three  ribs  broken. 
Verd.  $1,000. —  Aflf.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Seybel  v.  National  Currency  Bank.     54  N.  Y.  j88. 

Controversy  as  to  negligence  of  purchaser  of  negotiable  paper. 


Anderson  v.  Rome,  Water.  6t  Og.  R.  R.  Co.     54  N.  Y.  334. 

Plff,  passenger,  injured  by  train  running  off  track,  due  to  breaking  of  rail, 
flaw  discoverable  by  proper  inspection ;  on  cross-examination  of  deft^s  foreman, 
who  had  been  called  to  testify  to  good  condition  of  track  and  had  not  dis- 
covered flaw,  he  said  one  of  deft's  workmen  six  months  after  the  accident  had 
told  him  that  he  had  thrown  awcy  the  piece  of  rail  containing  the  flaw;  the 
witness  was  then  compelled  to  state  the  reason  which  the  other  gave  for  so 
doing,  viz.:  he  thought  he  might  as  well  put  it  out  of  the  way;  deft  called 
this  employee  who  said  he  had  done  so,  but  that  no  one  told  him  to  do  so. 
Injury,  spine  and  head  injured,  completely  paralyzed  and  helpless  and  sight 
and  hearing  impaired,  also  senses  of  touch,  taste,  and  smelL 

Verd.  $12,600.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Brooks  V.  Schwerin.     54  N.  Y.  343. 

Plff,  while  crossing  street  at  night  run  over  by  deft's  rapidly  driven  horse 
and  wagon;  she  had  started  to  cross  street  ahead  of  a  car,  but  on  nearing  the 
track,  thought  there  was  not  time,  stopped  to  let  car  pass,  looked  up  and  down 
street  saw  no  vehicles;  just  as  car  passed,  she  was  about  to  move  on,  deft's 
wagon  came  up  from  same  direction ;  plff  a  married  woman,  took  charge  of  her 
family  at  home,  worked  out  in  day  time,  earning  $1.25  per  day;  court  refused 
to  charge  that  plff  could  not  recover  for  value  of  her  time  and  services  as 
belonging  to  husband.  Injury,  six  ribs  broken  and  splintered,  back  injured, 
causing  a  tumor. 

Verd.  $1,000.—  Aff.  at  Gen.  Term.-  Aff. 


Lawrence  v.  American  Nat.  Bank.     54  N.  Y.  43J. 

Ck>ntrover8y  as  to  money  paid  by  mistake. 


Gillespie  v.  City  of  Newburgli.     54  N.  Y.  468. 

Plff,  driving  a  horse,  which  had  never  been  near  an  engine,  at  railroad  cross- 
ing  came  in  sight  of  one,  stopped  to  see  if  it  would  cross  the  street  or  back  on 
switch,  horse  grew  excited,  plff  had  to  turn,  cramped  his  wagon  to  right  in 
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order  to  turn  horse  to  left  away  from  engine,  it  went  through  a  break  in 
guard-rail,  fell  down  am  embankment  on  roadside;  he  was  prevented  by  his 
wagon  top  from  seeing  that  guard-rail  was  broken,  but  could  have  discovered 
the  fact  if  he  had  turned  round  in  his  seat,  or  put  his  head  out  and  looked 
round.  Injury,  leg  broken. 
Verd.  $1,240. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  ord.  on  verd. 


Moody  V.  Osgood.     54  N.  Y.  488. 

Plff,  about  6  o'clock  at  night  alighted  from  a  street  car  on  an  avenue  where 
fast  driving  was  indulged  in,  looked  up  and  down  it,  saw  no  vehicles,  started 
for  sidewalk,  knocked  down  by  deft's  sleigh,  which  had  turned  into  the  avenue 
four  blocks  oflf,  together  with  another  sleigh,  both  going  at  three-minute 
gait;  after  charging  the  jury  correctly  as  to  the  burden  of  proof,  and  as  to 
negligence  of  either  side,  the  court  refused  request  of  deft,  if  the  evidence  of 
the  case  is  equally  consistent  with  the  absence  of  as  with  the  existence  of 
negligence  in  the  deft  plff  cannot  recover;  also,  that  from  the  place  of  plff's 
residence  and  her  going  up  and  down  in  said  cars  the  jury  had  a  right  to 
presume  that  she  was  acquainted  with  the  rate  of  speed  at  which  vehicles 
were  accustomed  to  travel  on  that  part  of  the  avenue.  Injury,  eyebrow  lacer- 
ated, side  bruised,  shock. 

Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 


Condict  V.  Grand  Trunk  R.  R.  Co.     54  N.  Y.  500. 

PlflTs  goods  destroyed  by  negligent  fire  in  deft's  depot  at  end  of  its  line, 
while  awaiting  transhipment  over  other  roads,  deft  had  contracted  to  ship 
them  through,  but  did  not  do  so  because  it  would  not  submit  to  demand  of 
other  roads  for  increased  compensation.  Shipping  contract  contained  clause 
exempting  deft  from  loss  by  fire,  and  also  for  losses  beyond  its  own  line. 
Held,  deft  liable. 


Elmore  v.  Sands.     54  N.  Y.  51J. 

Plff  ejected  from  train  by  deft,  a  conductor,  had  bought  ticket  on  which 
printed  "good  this  date  only,"  and  date  stamped;  kept  ticket  several  days, 
then  attempted  to  use  it,  refused  to  pay  fare,  put  off.     Held,  rightly  so. 


Clark  V.  Miller.     54  N.  Y.  s^S. 
Plff'fl  claim  for  damages  assessed  for  land  taken  for  highway  not  presented 
to  board  of  supervisorfl  through  deft's  neglect. 
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McCall  V.  N.  Y.  Cent.  R.  R.  Co.     54  N.  Y.  64J. 

Plff's  intestate  thrown  from  a  carriage,  struck  by  engine  at  deft's  crossing 
near  Buffalo,  killed;  deft's  negligence  conceded;  track  crossed  the  road  at  an 
acute  angle,  train  and  carriage  going  same  direction,  driver  and  deceased  lived 
within  a  few  miles,  knew  there  were  railroads  all  about,  not  aware  of  this 
crossing,  did  not  know  how  near  to  it,  covered  carriage,  driving  about  eight 
miles  an  hour,  not  thinking  of  railroad,  heard  rumbling  sound,  did  not  know 
whether  it  was  the  falls,  looked  round,  saw  nothing,  saw  track  within  few  feet, 
slapped  horses  with  reins,  they  started  across  track  on  gallop,  first  knew  of 
train  being  near  on  striking  of  the  carriage  by  the  engine,  when  first  saw 
track  so  near  could  not  stop  before  crossing. 

Verd.  $4,000. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Holden  v.  N.  Y.  Cent.  R.  R.  Co.     54  N.  Y.  66j. 

Plff's  poultry  not  transported  with  diligence  from  Syracuse  to  Albany, 
frozen  and  thawed,  evidence  allowed  of  condition  on  arrival  in  New  York  as 
tending  to  show  its  condition  in  Albany  six  days  before,  also  market  price 
in  New  York  at  date  of  its  arrival  three  days  late  in  Albany.     Held^  proper. 


Putnam  v.  Broadway  St  Seventh  Ave.  R.  R.  Co.     55  N.  Y.  108. 

Plflf's  intestate,  passenger,  after  alighting  from  deft's  car,  and  while  assist- 
ing others  to  do  so,  was  killed  by  another  passenger,  who,  being  drunk,  had 
insulted  him  in  the  car,  but  had  subsided  into  quietness  on  the  order  of  the 
conductor,  and  remained  so  for  a  long  distance,  but  when  deceased  left  the 
car,  jumped  off  to  make  the  assault. 

Verd.  $6,000.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Nat.  Bank  of  Commerce  v.  Nat.  Merchants*  Bank  Assn.     55  N.  Y.  Jii. 

As  to  money  paid  by  mistake. 


Hughes  V.  Mercantile  Mat.  Ins.  Co.     55  N.  Y.  J65. 

Insurance  of  wrong  vessel. 


Chapman  v.  Erie  Ry.  Co.     55  N.  Y.  579. 

Plflf's  intestate,  engineer  of  deft,  killed  through  the  negligence  of  train 
despatcher,  who,  competent  when  employed,  had  become  incompetent  through 
drink,  this  known  to  the  superintendent;  court  charged,  "if  after  a  compe- 
tent person  is  employed  for  such  a  duty,  his  habits  become  such  that  it  is 
unsafe  to  trust  him  any  longer  in  that  capacity,  the  company  are  bound  to 
use  through  the  proper  ofiBcers,  such  reasonable  care  and  diligence  in  ascer- 
taining what  the  man  is,  after  he  is  employed,  as  they  would  be  in  his  original 
employment." 

Verd.  $5,752.47.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord^ 
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Hofnagle  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     55  N.  Yo  6o8. 

Plff's  intestate,  carpenter  of  deft,  killed  by  falling  arch  in  culvert,  was 
removing  one  of  the  centers  before  sufficient  time  given  to  mortar  to  set, 
removal  made  under  orders  of  deft's  foreman  of  carpenters,  who,  when  the 
culvert  was  partially  done,  in  order  to  move  the  centers  forward,  so  as  to  pro- 
ceed with  the  work,  was  requested  to  remove  them  by  the  contractor,  who 
was  building  the  culvert  under  contract  with  deft,  the  latter  furnishing  the 
centers,  which  it  was  claimed  were  not  sufficient  in  number. 

Verd.  $2,600.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Ploedterll  v.  The  Mayor,  Etc.,  of  N.  Y.     55  N.  Y.  666. 

Plff  injured  bj  falling  in  the  dark  over  a  stone  stretching  half  across  deft's 
sidewalk,  placed  over  a  hole  in  a  culvert  in  the  street  and  left  for  some  months 
in  that  position.     Injury,  leg  broken. 

Verd.  $5,000.-x  Aff.  at  Gen.  Term.—  Aff. 

No  rule  can  be  extracted  from  this  case,  because  there  was  no  exception  to 
raise  the  point  sought  to  be  urged  as  ground  of  error. 


Dongan  v.  Champlain  Transp.  Co.     56  N.  Y.  i. 

Plff's  intestate,  passenger  on  deft's  steamboat  on  Lake  Champlain,  came 
through  door  on  deck,  gust  of  wind  blew  off  hat,  tried  to  recover  it,  deck 
icy,  slipped,  fell,  rolled  through  open  space  under  railing  across  gangway, 
drowned;  railing  three  feet  high,  supported  by  stanchions  in  center,  space 
under  railing  and  for  four  feet  each  side  of  stanchion  open,  railing  and  stan- 
chion in  position  for  traveling,  nothing  out  of  order,  boats  built  this  way  usu- 
ally, run  for  many  years,  no  such  accident  occurred  before  or  ever  thought  of; 
evidence  that  after  the  accident  the  space  was  boarded  up  excluded. 

Nonsuit.—  Aff.  at  Gen.  Term.—  Aff. 


Cleghorn  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     56  N.  Y.  44. 

Plff,  passenger  injured  through  negligence  of  deft's  switchman ;  evidence  was 
admitted  that  he  was  at  the  time  intoxicated,  was  of  intemperate  habits,  this 
was  known  to  the  station  agent,  who  had  authority  to  discharge  him;  court 
charged  that  the  jury  were  at  liberty  to  award  exemplary  damages  as  they 
thought  ilie  case  called  for,  depending  on  the  conduct  of  deft.  Injury  to 
back  and  chest. 

Verd.  $10,000. —  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Coughtry  v.  Globe  Woollen  Cow     56  N.  Y.  1J4.  • 

Plff's  intestate,  working  on  a  scaffold,  in  employ  of  a  contractor,  who  was 
putting  a  new  cornice  on  deft's  wall  under  a  contract  which  required  deft  to 
furnish  scaffold  if  necessary,  was  killed  by  its  fall,  scaffold  negligently  con- 
structed by  deft. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Clancy  v.  Byrne.     56  N.  Y.  1J9. 

Plflf's  horse  fell  through  rotten  plank  in  pier  leased  by  deft  from  owner 
several  years  before,  and  at  once  relet  by  him  to  a  tenant  who  was  in  posses- 
sion  at  time  of  accident;  deft  had  agreed  with  his  landlord  to  make  ordinary 
repairs,  such  as  patching,  his  landlord  to  make  repairs  of  extraordinary 
nature,  such  as  replanking  whole  of  pier;  it  did  not  appear  that  deft  had 
agreed  with  subtenant  to  keep  pier  in  repair;  there  was  no  evidence  that  the 
pier  was  dangerous  at  time  let  to  deft  and  by  him  sublet  to  subtenant. 

Verd.  for  plflf. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Chapman  v.  Rose.     56  N.  Y.  137. 

Controversy  over  negligence  of  purchaser  of  commercial  paper. 


Magnin  v.  Dinsmore.     56  N.  Y.  i68. 

1st  Appeal.  53  N.  Y.  652. 
3d  Appeal.  62  N.  Y.  35. 
4th  Appeal.    70  N.  Y.  410. 

Plflf's  express  matter,  worth  lpl,500,  shipped  over  deft's  line,  box  shown  to 
have  been  picked  up  empty  some  months  after  shipment,  no  explanation  of 
nondelivery  given,  receipt  contained  clause  of  exemption  against  various  risks 
but  silent  as  to  deft's  negligence,  also  clause  deft  not  liable  for  over  $50  if 
value  not  stated;  no  value  was  stated.  Held,  question  of  fact  whether  deft 
negLgent,  and  if  negligent,  the  $50  clause  did  not  apply. 


Qleadell  v.  Thomson.     56  N.  Y.  194. 

Plff  sued  for  freight  en  goods  shipped  by  his  vessel,  bill  of  lading  contained 
clause  of  exemption  from  liability  for  negligence  of  pilot,  master,  or  mariners, 
goods  discharged  on  plff's  pier,  consignee  notified,  proceeded  to  protect  goods 
from  storm  by  tarpaulins,  one  of  which  was  forcibly  taken  from  him  by  plfiTs 
agent.     Held,  plflf  liable  on  counterclaim  for  damages. 


Pollett  V.  Long.     56  N.  Y.  joo. 

Action  to  recover  damages  consequent  for  breaking  of  two  dams  resulting 
from  the  breaking  of  deft's  dam  situated  further  up  same  stream,  which  was 
out  of  repair,  and  unable  to  withstand  the  force  of  a  freshet,  which  was 
expectable;  court  charged  as  to  the  lower  dam,  to  the  eflfect  that  plflf  could  not 
recover  for  damages  to  it,  if  the  breaking  of  the  intermediate  dam  concurred 
with  the  breaking  of  deft's  dam  in  causing  such  lower  dam  to  break,  on  the 
ground  that  an  intermediate  cause  had  concurred  in  eflfecting  the  result. 

Verd.  for  deft,  new  tri.  at  Spec.  Term. —  Rev.  and  judg.  on  verd.  ord.  at 
Cren,  Term. —  Rev.  ord.  for  new  tri.  aff. 

See  note  to  (yNeil  case,  115  N.  Y.  679. 
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Townsend  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     56  N.  Y.  J95. 

Verd.  $600. —  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Morrison  v.  Erie  Ry.  Co.     56  N.  Y.  30J. 

Plff,  passenger,  girl  of  12,  her  father  took  her  in  hie  arms,  jumped  from 
train,  after  it  had  negligently  started  up  from  a  station  without  giving  pas- 
sengers time  to  alight;  he  fell,  her  foot  crushed;  he  had  had  time  to  deliberate 
what  to  do,  on  the  train  starting  up.     Injury,  foot  broken  and  crushed. 

Verd.  $500.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 

Note. —  Attention  should  be  called  to  the  skillful  way  in  which  this  case 
and  the  Filer  case  are  handled  in  opinion  of  Folger,  J.,  at  p.  306. 

The  opinions  in  these  cases  show  that  the  fundamental  principle  on  which 
many  negligence  cases  practically  rest  is,  that  the  foresight  of  a  person  in  a 
dangerous  emergency  is  passed  on  by  the  aftersight  of  twelve  men  in  a  safe 
box,  or  of  seven  men  on  a  dignified  bench. 

They  show,  that  if  the  seven  men  are  certain,  then  the  question  of  the 
negligence  of  the  injured  person  is  one  of  law,  to  be  determined  by  them. 
If  they  are  doubtful,  it  is  a  question  of  fact  which  ought  to  have  been  deter- 
mined by  the  twelve  other  men. 


Jaffe  V.  Harteau.     56  N.  Y.  398. 

Plff  injured  by  explosion  of  boiler  in  her  kitchen,  part  of  premises  rented 
by  her  husband  from  deft's  tenant ;  deft  had  built  the  house,  had  no  knowledge 
or  reason  to  suspect  that  the  boiler  was  improperly  constructed;  explosion 
claimed  to  be  due  to  lack  of  a  safety  valve. 

Nonsuit.-  Aff.  at  Gen.  Term.—  Aff. 


Kissinger  v.  N.  Y.  &  Harlem  R.  R.  Co.     56  N.  Y.  538. 

Plff  struck  by  deft's  locomotive  at  street  crossing,  backing  down,  obscured 
by  box  cars  on  side  track,  flagman  failed  to  warn  plff;  bell  not  rung.  Injury, 
bruised  on  head  and  body  and  loss  of  horse. 

Verd.  $993.— Aff.  at  Gen.  Term.— Aff. 


Coulter  V.  American  Merchant  Union  Express  Co.     56  N.  Y.  585. 

Plff  injured  by  striking  her  head  against  the  wall  of  a  building,  jumped  out 
of  way  of  deft's  horse  and  wagon,  driven  rapidly  up  behind  her  on  the  side- 
walk; she  sprang  away  without  looking  to  see  whether  she  really  was  in 
danger;  court  charged  that  if  it  appeared  that  horse  and  wagon  was  so  distant 
that  she  had  time  to  look  around  without  jumping  she  was  bound  to  do  so, 
but  if  they  were  so  close  that  she  had  no  time,  and  instinctively  jumped  on 
side  to  avoid  immediate  danger,  she  was  justified  in  so  doing.     Injury  to  face. 

Verd.  $175. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  on  a  question  of  evidence, 
the  correctness  of  the  charge  being  upheld. 
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Piper  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     56  N.  Y.  630, 

Plff's  intestate,  engineer,  killed;  engine  ran  off  track  through  misplaced 
switch.  Switch  a  common  switch,  formerly  a  patent  switch  had  been  there, 
which  in  most  places  is  safer  than  a  common  switch,  but  had  been  there  found 
to  be  unsafe  by  reason  of  the  grade,  had  been  replaced  by  switch  in  question 
as  being  safer. 

Nonsuit. —  Aff.  at  Gen.  Term.— Aff. 


Bahrenburgh  v.  Brooklyn  City,  Etc.,  R.  R.  Co.     $6  N.  Y.  65J. 

Plff,  boy  of  3,  run  over  by  deft's  car,  had  escaped  from  home  with  his 
sister,  6  years  old,  asked  their  father's  clerk,  driving  a  wagon,  for  a  ride, 
took  them  up  on  seat,  plff  at  end,  while  crossing  deft's  track,  plff  jostled  off, 
fell  on  track  in  front  of  car,  twenty-five  feet  off,  driver  did  not  see  him, 
nothing  to  prevent  him  seeing,  several  persons  shouted  to  driver,  car  could 
have  been  stopped  in  ten  or  twelve  feet.  Injury,  right  arm  amputated  and 
right  thigh  fractured. 

Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 


Crocheron  v.  North  Shore  Staten  Island  F.  Co.     56  N.  Y.  656. 

Plff,  passenger,  slipped  on  stairway  of  deft's  ferryboat,  steps  covered  with 
brass  plates,  corrugated  save  where  they  turned  over  the  edges,  there  smooth, 
plff  slipped  on  smooth  part,  stairs  furnished  in  same  manner  as  best  river 
boats  and  American  seagoing  steamers;  the  ferryboat  had  been  used  a  year, 
carrying  1,000  passengers  per  day,  no  such  injury  ever  before;  there  was  evi- 
dence that  this  mode  of  covering  steps  was  the  best  in  use.  Injury,  leg  and 
ankle  fractured. 

Verd.  $3,360.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Downs  V.  N.  Y.  Cent.  R.  R.  Co.     56  N.  Y.  664. 

Ist  Appeal.    47  N.  Y.  83. 

No  new  questions  except  one  as  to  conversation  between  plff  and  mother, 
not  material  here. 
Verd.  $11,600.— Aff.  at  Gen.  Term.— Aff. 


Steers  v.  Liverpool,  N.  Y.  &  P.  S.  S.  Co.     57  N.  Y.  i. 

Plff's  baggage  lost  by  deft's  negligence,  ticket  provided  deft  not  liable  in 
any  sum  for  loss  of  baggage  unless  by  negligence  of  deft,  and  not  in  any  ev^it 
beyond  $60  unless  bill  of  lading  or  receipt  signed  specifying  the  articles  and 
▼alue.     Held,  deft  only  liable  for  $50. 
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Svenson  v.  Atlantic  Mail  S.  S.  Co.     57  N.  Y.  108. 

Plff  employed  on  a  lighter  lightering  deft'e  steamer,  alongside,  struck  by 
bale  thrown  without  warning  onto  the  lighter's  deck  by  one  of  the  men  on  the 
steamer  engaged  in  the  work  of  unloading  it,  could  have  seen  plff  had  he 
looked,  but  was  engaged  in  talking.     Injury,  leg  broken  and  internal  injuries. 

Verd.  $2,260.— Aff.  at  Gen.  Term.— Aff. 


Baird  v.  Daly.     57  N.  Y.  J36. 

2d  Appeal.    68  N.  Y.  547. 

Plff^B  cattle,  in  transport  on  a  scow  imder  contract  with  owner  of  scow, 
drowned  through  negligence  in  management  of  deft's  tug  towing  the  scow 
under  contract  with  owner  of  the  latter. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Eaton  V.  Del.,  Lack.  A  W.  R.  R.  Co.     57  N.  Y.  aSj. 

Plff  injured  while  riding  free  in  caboose  of  deft's  coal  train  upon  invitation 
of  its  conductor,  who  told  him  deft  needed  brakenmn,  and  if  he  would  go  with 
the  train  to  a  certain  place,  he  the  conductor  would  try  to  get  him  employed; 
deft's  employees  were  forbidden  to  allow  passengers  to  ride  in  its  cabooses, 
this  regulation  not  posted  in  tiiem,  plff  had  no  knowledge  ol  it.  Injury,  body 
burned  and  disfigured. 

Verd.  $6,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Schoenwald  v.  Metropolitan  Sav.  Bank.     57  N.  Y.  4iS. 

Payment  of  savings  bank  deposit  to  wrong  person. 


Lyons  v.  Erie  Ry.  Co.     57  N.  Y.  489. 

Plff,  passenger,  injured  in  Pennsylvania,  in  which  State  recoveries  in  such 
cases  are  limited  to  $3,000;  deft  claimed  that  plff's  recovery  was  retarded  by 
his  improperly  taking  exercise,  whereupon  plff  proved  he  had  taken  exercise 
under  his  physician's  advice.  Injury,  arm  broken,  spine  displaced,  and  inter* 
nal  injuries. 

Verd.  $20,000.— Aff.  at  Gen.  Term.— Aff. 


French  v.  Donaldson.     57  N.  Y.  496. 

Plff's  horses  drowned,  fell  into  canal,  going  over  bridge  timbers,  rotten; 
deft  had  contracted  to  keep  it  in  repair,  clause  in  contract,  pursuant  to  chap. 
28 
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836,  Laws  of  1866,  requiring  him  to  pay  all  damages  arising  to  any  person 
by  reason  of  his  negligence,  default,  or  misconduct,  and  by  Laws  of  1867, 
chap.  577,  it  was  enacted  that  contractors  should  keep  the  bridges  in  good 
and  safe  condition;  evidence,  that  the  superintendent  had  ordered  all  repu^ra 
to  be  done  which  in  his  judgment  were  necessary,  excluded. 
VTerd.  for  plil.— Aff.  at  Gen.  Term.--Aff. 


MattUon  v.  N.  Y.  Cent.  R.  R.  Co.     57  N.  Y.  sga. 

2d  Appeal.    76  N.  Y.  381. 
Plff*s  baggage  delivered  to  wrong  person;  plff  had  at  end  of  journey  told 
baggagemaster  she  wished  to  leave  her  trunk  a  few  days,  he  replied  not  allowed 
to  do  so,  could  not  keep  baggage  witii  checks  on,  but  if  she  gave  check  up,  it 
would  be  safe,  which  she  did.     Held,  deft  not  liable. 


Mullen  V.  St.  John.     $7  N.  Y.  567. 

Plff  passing  along  sidewalk,  injured  by  fall  of  deft's  building,  no  cause  of 
fall  shown;  court  charged  that  the  jury  might  presume  negligence  from  the 
fact  of  the  fall.     Injury,  arm  dislocated  and  scalp  wound. 

Verd.  $1,360.— Aff.  at  Gen.  Term.— Aff. 


Metcalf  V.  Baker.     57  N.  Y.  66j. 

Plff,  a  physician,  upset  in  buggy,  in  collision  with  deft's  cart,  negligently 
drivel  by  deft's  servant  with  great  force  and  violence;  evidence  of  amount 
of  his  earnings,  and  of  expense  for  medicine  was  allowed.  Injury,  hipa 
injured  and  bowels  inflamed. 

Report  $1,600. —  Aff.  at  Gen.  Tenn. — Aff. 


Hoyt  V.  Long  Island  R.  R.  Co.     87  N.  Y.  67S. 

Plff's  testator,  original  plff,  passenger;  car  thrown  from  track,  broken  rail» 
issue  was  whetiier  rail  was  defective,  or  cut  maliciously  by  unknown  person  ^ 
newspaper  reporter's  evidence  as  an  expert  on  the  cause  of  the  breaking  of  the 
rail  excluded,  his  qualifications  as  an  expert  being  his  examining  into  dozens 
of  railroad  accidents  during  twenty  years  for  the  purpose  of  reporting  the 
probable  cause.  Injury,  collar-bone  broken,  hand  and  legs  lacerated^  head 
crushed,  sight  impaired. 

Verd.  $16,000.— Aff.  at  Gen.  Term.- Aff. 


Sprong  V.  Boston  &  Albany  R.  R.  Co.     sS  N.  Y.  56. 

Plff's  intestate  killed  in  same  accident  as  that  of  the  Flike  case  (53  N.  T. 
649) ;  the  only  question  in  this  case  which  was  not  in  that,  grew  out  of  fact> 
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deceased  on  engine  at  time  of  collision,  was  head  brakeman;  deft's  printed 
rules  provided  that  no  brakeman  should  leave  his  post  or  be  in  a  car  when 
train  was  moving,  did  not  define  the  post;  was  not  shown  that  deceased  knew 
of  the  rules,  was  shown  that  brakeman  frequently  rode  on  deft*s  engines,  usual 
custom  for  head  brakeman  to  do  so,  with  knowledge  and  acquiescence  of  train 
despatcher  and  assistant  superintendent. 

Verd.  $5,000,  exc.  at  (Jen.  Term. —  Exc.  overrul.  at  Qen.  Term,  judg.  ord.  on 
verd. —  Aff. 


Metz  V.  Buffalo,  Corry  &  P.  R.  R.  Co.     58  N.  Y.  61. 

Plff's  intestate,  passenger,  killed  while  riding  on  a  train  operated  by 
assignee  of  deft;  deft  had  built  and  operated  the  road,  which  prior  to  the 
accident  had  passed  into  hands  of  an  assignee  in  involuntary  legal  proceed- 
ings; had  been  sold  to  holders  of  first  mortgage  bonds,  pending  proceedings 
to  confirm  the  eale,  the  accident  occurred. 

Verd.  $5,281.02.— Rev.  at  Gen.  Term,  new  tri.  ord.— Aff.  judg.  absol.  for 
deft 


Carroll  v.  SUten  Island  R.  R.  Co.     58  N.  Y.  ij6. 

Plff,  passenger  on  deft's  boat,  on  Sunday,  for  pleasure,  injured  by  explosion 
of  boiler,  caused  by  pressure  of  steam  greater  than  the  amount  allowed  by 
the  United  States  inspectors,  appointed  under  Act  of  Congress,  and  a  weakness 
in  the  boiler  due  to  latent  crack  not  known,  not  discoverable  by  highest  skill 
or  foresight;  did  not  appear  that  deft  knew  plff  traveling  for  pleasure. 
Injury,  hands  burned  and  scalded,  head,  lungs,  and  body  injured. 

Report  $2,260.— Aff.  at  Gen.  Term.— Aff. 

Note. —  No  one  will  doubt,  after  reading  the  opinion,  that  it  is  immaterial 
whether  the  carrier  knows  of  the  travelers  purpose  in  traveling  on  Sunday. 
Yet  the  case  does  not  go  so  far  as  to  say  so. 


Rose  V.  Boston  &  Albany  R.  R.  Co.     58  N.  Y.  J17. 

Biff's  intestate,  brakeman  on  deft's  freight  train,  killed  in  a  collision  due 
to  three  of  deft's  freight  trains  having  been  negligently  sent  out  of  its  depot 
only  three  or  four  minutes  apart;  it  was  not  shown  by  what  direction  they 
started  -so  nearly  together,  nor  that  the  company  had  failed  to  prescribe  proper 
and  safe  rules  for  despatching  them^  nor  that  the  improper  starting  was  not 
due  to  a  fellow  servant. 

Verd.  $3,500,  exc.  at  Qen,  Term. —  Exc.  overul.  at  Gen.  Term,  judg.  ord.  on 
verd. —  Rev.  new  tri.  ord. 


Reynolds  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     58  N.  Y.  J4S. 

riff's  intestate,  intelligent  boy  of  13  years,  living  near  deft's  crossing,  ac- 
customed while  going  to  school  nearby,  to  cross  it  four  times  a  day,  was  last 
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seen  aliye  about  100  feet  from  the  track  going  home  from  school  at  noon, 
while  a  freight  train  was  passing  on  the  farthest  track;  before  it  had  gotten 
fully  by  a  passenger  train  came  from  the  opposite  direction  on  the  track 
nearest  him;  after  the  trains  had  passed,  he  was  found  dead  in  the  cattle 
guard  between  the  tracks,  and  it  appeared  that  he  was  struck  by  the  pas- 
senger engine,  no  whistle  blown,  nor  bell  rung;  day  dear,  little  wind,  tracks 
and  road  nearly  at  right  angles;  from  point  ten  feet  from  track,  passenger 
train  could  have  been  seen  750  feet  off. 
Verd.  $800. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Masterton  v.  Village  of  Mt.  Vernon.     58  N.  Y.  391. 

Plff  injured  by  being  thrown  from  his  wagon  through  its  sinking  into  an 
excavation  in  deft's  street  made  by  an  adjacent  lot  owner  under  its  permis- 
sion so  as  to  connect  his  drain  with  its  sewer,  it  having  under  its  charter 
power  to  construct  sewers,  and  give  lot  owners  such  permits;  excavation  im- 
properly filled  up  by  lot  owner,  not  shown  that  deft's  officials  knew  of  the 
hole  thus  left,  nor  how  long  it  had  been  there ;  court  charged  that  the  act  of 
the  lot  owner  was  the  act  of  deft,  and  if  the  former  was  negligent,  the  latter 
was  liable;  evidence  as  to  past  profits  of  plff's  business  in  which  the  profits 
were  uncertain  was  admitted.     Injury,  leg  broken. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Belton  V.  Baxter.     58  N.  Y.  411. 

1st  Appeal.    64  N.  Y.  246. 

Plff  claimed  that  the  following  evidence  made  a  different  case  from  that  on 
the  first  trial;  he  watched  the  cart  following  the  street  car  on  the  track  as 
long  as  he  could,  did  not  think  it  possible  for  it  to  get  round  ihe  car  in  so 
short  a  time,  did  not  know  where  the  cart  was  when  he  lost  sight  of  it,  did  not 
suppose  it  would  turn  out  and  catch  him  up. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


St.  Peter  v.  Denison.     sS  N.  Y.  416. 

Plff  injured  by  fall  upon  him  of  earth  and  stone  thrown  up  by  blast  on 
adjoining  land,  being  excavated  for  canal  by  deft  undei  contract  with  State. 
Plff  had  no  notice  that  blast  was  to  be  set  off.  Injury,  right  shoulder  broken 
and  permanently  crippled. 

Report  for  $550. —  Aff.  at  Gen.  Tenn. —  Aff. 


Weber  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     58  N.  Y.  48i- 

2d  Appeal.  67  N.  Y.  687. 
Plff  struck  by  backing  train  while  driving  across  deft's  crossing  at  night, 
seven  tracks,  trains  standing  on  some,  obscuring  others,  flagman  stationed 
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there  by  day,  withdrawn  at  6  o'clock;  plff  stopped,  looked,  saw  no  light,  sig- 
nal, or  flagman,  heard  no  whistle  or  bell,  did  not  see  the  backing  train, 
obscured  by  cars,  till  just  as  he  was  hit;  if  a  man  swinging  a  lamp  had  been 
on  rear  car  could  have  been  seen  by  plff  who  could  and  would  have  stopped; 
deft  gave  evidence  to  show  that  there  was  a  man  on  the  rear  car  swinging  a 
lantern,  who  warned  plff  to  stop;  court  charged  jury  in  language  which  is 
negatived  in  first  two  rules  above  given.  Injury,  skull  fractured,  spine 
injured. 
Verd.  $2,200.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Roberts  v.  Johnson*     58  N.  Y.  613. 

Plff,  passenger,  in  defts'  stage,  while  alighting  was  thrown  down  by  its 
sudden  starting;  defts'  gave  no  evidence  to  show  that  the  starting  was  due 
to  anything  beyond  their  control;  some  but  not  all  of  the  stage  owners  were 
joined  as  defts;  a  physician  retired  from  active  practice  was  allowed  to  give 
evidence  as  an  expert.     Injury,  cartilage  of  knee  ruptured,  and  shock. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 


RoMh  V.  Fhisliing  &  N.  S.  R.  R.  Co.     58  N.  Y.  6j6. 

Plff  struck  by  deft's  train  at  crossing;  dispute  as  to  ringing  bell  and  blow- 
ing whistle,  two  witnesses  for  plff,  six  for  deft,  wind  blowing  away  from  plff, 
not  toward  him.     Injury,  shoulder,  side,  wrist,  and  hand  injured. 

Verd.  $600.— Aff.  at  Gen.  Term.— Aff. 


Sheehnn  v.  Edgar.     58  N.  Y.  631. 

Plff  crossing  an  avenue,  stopped  on  crossing  to  let  truck  go  by,  run  over  by 
deft's  horse  and  wagon  rapidly  driven  diagonally  across  the  avenue,  driver 
not  seeing  her,  nor  hearing  her  cry  to  stop;  evidence  of  continuing  effect  of 
injury  to  time  of  trial,  expenses,  loss  of  wages,  allowed.  Injiury,  leg  injured 
and  bruised,  causing  running  sore. 

Verd.  $1,500.— Aff.  at  Gen.  Term.— Aff. 


Crist  V.  Erie  Ry.  Co.     58  N.  Y.  638. 

Plff's  bam  burned,  near  deft's  track,  plff  was  allowed  to  prove  that  engines 
passing  along  deft's  track  emitted  sparks  and  coals  which  fell  further  from 
the  track  than  the  barn  was;  his  evidence  tended  to  show  that  there  was  no 
probability  that  the  bam  was  set  on  fire  by  any  other  cause  than  that  of 
escaping  sparks  and  coals  through  a  defective  spark>arrester;  deft's  evidence 
to  show  probability  the  other  way. 

Verd.  for  plff.—  Aff.  at  Gen.  Term.—  Aff. 
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Buffalo  &  H.  Turnpike  Co.  v.  City  of  Buffalo.     56  N.  Y.  639. 

Plff's  bridge  destroyed  through  negligence  of  contractor  and  city  surveyor; 
it  was  being  moved  under  deft's  authority  for  the  purpose  of  making  altera- 
tions in  it  so  as  to  enlarge  it  under  an  old  agreement  with  plff  (there  having 
been  various  arrangements  proposed  under  and  outside  of  an  act  of  the  Legis- 
lature in  regard  to  it).  Moving  done  by  a  contractor  undeir  direction  of  city 
surveyor. 

Report  for  plff.— Aff.  at  Gen.  Term.~Aff. 


Prendegast  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     58  N.  Y.  6$2. 

FUTb  intestate,  child  of  2,  escaped  from  the  mother's  custody  at  home,  she 
having,  while  engaged  in  her  work,  withdrawn  her  attention  for  a  few  mo- 
ments ;  got  on  to  def t's  track  through  def t's  defective  fence,  run  over  by  ^igine 
in  charge  of  a  fireman  only,  who  was  competent,  but  whose  attention  was  occu- 
pied by  looking  for  a  switch  signal;  no  bell  rung  nor  whistle  sounded. 

Verd.  $120. —  Rev.  at  €ren.  Term,  new  tri.  ord. —  Aff.  judg.  absoL  agst.  plff. 


Harrit  v.  Pananui  R.  R.  Co.     58  N.  Y.  660. 

Plff's  race  horse  killed  in  transit  through  deft's  negligence,  no  market  value 
for  horses  in  Panama,  but  there  was  in  San  Francisco,  to  which  horse  bound. 
Held,  evidence  of  value  in  latter  place  proper,  and  jury  could  use  it  in  deter- 
mining value. 


Allen  V.  Fourth  Nat.  Bank.     59  N.  Y.  u. 

Neglect  to  use  due  care  in  paying  forged  commercial  paper. 


Swords  V.  Edgar.     59  N.  Y.  j8. 

Plff's  intestate,  longshoreman,  killed  by  the  breaking  down  of  a  pier,  on 
which  he  was  working,  unloading  a  steamer,  pier  owned  by  defts,  let  by  them 
in  an  unsafe  condition  to  the  steamship  company  which  had  covenanted  to 
keep  it  in  repair,  failed  to  do  so. 

Verd.  ^,600.— Aff.  at  Gen.  Term.— Aff. 


Shelton  v.  Merchants*  Dis.  Tr.  Co.     59  N.  Y.  JsS. 

Plff's  goods  shipped  over  deft's  line,  destroyed  by  fire  while  awaiting  tran- 
shipment at  end  of  its  line.  Had  been  ordered  by  plff  of  a  firm  where 
shipped,  which  latter  shipped  them  under  same  conditions  as  it  did  its  own 
goods,  as  to  deft's  nonliability  for  loss  beyond  end  of  its  own  line;  goods 
imloaded  by  deft  at  end  of  its  own  line  on  Sunday,  no  proof  that  by  law  of 
State  where  done  this  was  unlawful.     Held,  deft  not  liable. 
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Purcell  V.  Jaycox.     59  N.  Y.  j88. 

Controrersy  as  to  liability  of  consignee  of  goods  for  negligence  of  carman  in 
taring  for  them. 


Blanchard  v.  N.  J.  Steamboat  Co.     59  N.  Y.  J9j. 

riff's  steamboat  while  towing  on  Hudson  river  run  down  by  deft's  steam- 
boat. 

The  case  reaffirms  the  rule  as  applied  in  the  prior  cases  that  negligence 
which  does  not  contribute  to  an  injury  is  not  contributory  negligence. 

Verd.  for  plff.—  Aff.  at  Gen.  Term.— Aff. 


Filer  v.  N.  Y.  Cent.  R.  R.  Co.     59  N.  Y.  351. 

1st  Appeal.    49  N.  Y.    47. 
3d   Appeal.    68  N.  Y.  124. 
On  the  new  trial  it  was  in  dispute  whether  plff  was  told  to  get  off  by 
brakeman,  or  by  a  passenger;   the  court  charged  that  it  was  immaterial 
whether  it  was  a  brakeman  or  a  passenger. 

Verd.  $11,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Baulec  v.  N.  Y.  &  Harlem  R.  R.  Co.     59  N.  Y.  356. 

Plff^s  intestate,  fireman,  killed  through  switchman's  negligence  in  signaling 
that  a  switch  had  been  changed,  when  it  had  not;  the  only  evidence  to  show 
negligence  in  deft  in  retaining  in  its  employ  an  incompetent  switchman  wa6 
that  a  few  months  before  a  similar  accident  happened  at  same  switch;  blame 
rested  either  on  this  same  switchman  or  another  employee ;  after  investigation 
by  deft's  proper  officer  to  ascertain  which  was  at  fault  he  retained  the  switch- 
man in  question,  who  had  been  in  deft's  employ  several  years. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 


McQrath  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     89  N.  Y.  468. 

Plff  injured  at  deft's  crossing;  only  question,  whether  absence  of  a  cus- 
tomary  flagman  at  the  crossing  was  admissible  to  excuse  plff  for  inattention; 
•court  admitted  the  evidence  of  his  absence,  and  charged  that  such  absence  was 
an  excuse.     Injury,  bruises  on  back  and  limbs. 

Verd.  $2,000,  exc.  at  Gen.  Term. —  Exc.  overul.  at  Gen.  Term,  judg.  ord.  on 
Terd. —  Rev.  new  tri.  ord. 


Shipsey  v.  Bowery  Nat.  Bank.     59  N.  Y.  '485. 

Deft  had  undertaken  to  forward  check  for  collection,  check  lost,  deft  negli* 
j^ent  in  not  discovering  loss,  maker  failed  meantime. 
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Nims  V.  The  Mayor,  Etc.,  of  Troy.     59  N.  Y.  500. 

Plff's  premises  injured  by  failure  of  deft*8  sewer  to  carry  oflf  water  accu- 
mulating after  a  heavy  rain ;  sewer  had  been  altered  imder  authority  of  com- 
mon council,  capacity  reduced,  choked  by  debris;  alteration  by  a  citizen  upon 
petition  and  consent  of  city,  which  afterward  paid  the  expense. 

Report  for  plff.—  Aff.  at  Gen.  Term,  modified.—  Aflf. 


Corcoran  v.  Holbrook.     59  N.  Y.  517. 

Plff,  employee  in  deft's  mill,  riding  on  freight  elevator,  out  of  repair,  in- 
jured by  its  fall,  defts  not  managing  mill  in  person,  manager  had  knowledge 
of  elevator's  condition,  employees  allowed  to  ride.  Injury,  leg  fractured  and 
finger  broken. 

Report  $1,000. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  on  report  aff. 


Salter  v.  Utica  &  Black  River  R.  R.  Co.     59  N.  Y.  631. 

2d    Appeal.    76  N.  Y.  273. 
3d    Appeal.    86  N.  T.  401. 
4th  Appeal.    88  N.  T.    42. 

Plff^s  intestate  killed  at  deft's  crossing,  driving,  cold  day,  ears  covered^ 
train  behind  time,  no  bell  rung  nor  whistle  blown,  hotel  near  track  obscured 
the  train,  evidence  admitted  that  hotel  recently  been  bought  by  deft,  evidence 
excluded  that  deceased  had  reins  wrapped  round  his  body. 

Verd.  $3,875. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord.  on  the  admission  of 
evidence  as  to  purchase  of  hotel;  exclusion  of  evidence  as  to  wrapping  of  reins 
upheld. 


Ackert  v.  Lansing.     59  N.  Y.  646. 

Plff  while  at  deft's  saw  mill  under  invitation  was  injured  by  a  plank,  han- 
dled by  deft,  being  caught  in  the  saw  and  whirled  against  him;  similar  acci- 
dent had  happened  a  few  days  before  to  deft's  knowledge. 

Nonsuit. —  Aff.  at  (Jen.  Term. —  Rev.  new  tri.  ord. 


Calligan  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.     59  N.  Y.  651. 

Plff's  intestate  killed  at  deft's  crossing,  city  street,  ordinance  limiting 
speed  of  train  at  other  places  in  the  city  admitted,  train  traveling  faster  than 
such  limit. 

Verd.  $1,260.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Irwin  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     59  N.  Y.  653. 

Piff'B  trees  frozen  while  in  transit  over  ''White  Line/'  beyond  deffs  road; 
deft  and  other  roads  associated  together  in  running  a  fast  freight  line,  called 
"  White  Line,"  receipt  provided  that  deft  was  not  to  be  liable  for  any  damage 
by  any  other  carrier.     Held,  deft  not  liable. 


Qorham  v.  Trustees  of  VillAge  of  Cooperstown.     59  N.  Y.  66o. 

Plff  driving  in  a  sleigh  along  deft's  street,  pitched  out  through  sleigh  strik- 
ing a  BiAck  of  timber  covered  with  snow;  not  shown  how  or  when  it  was  put 
there,  nor  that  the  village  authorities  knew  or  had  notice  of  it. 

Non8uit.~Aff.  at  Gen.  Term.— Aff. 


Courtney  v.  Baker.     60  N.  Y.  i* 

Plff,  longshoreman,  loading  cotton  on  cart  on  deft's  pier,  injured  by  falling 
on  him  of  a  bale  thrown  over  the  deft's  clerk,  who  was  taking  measures  to  see 
that  deft's  property  was  not  stolen;  deft  had  a  watchman  for  that  purpose. 
Injury,  leg  brok^i  and  dislocated. 

Verd.  $1,500. —  Rev.  at  Gen.  Term,  new  tri.  ord.,  order  of  reversal  did  not 
state  that  it  was  on  a  question  of  law. —  App.  dismissed  for  want  of  jurisdic- 
tion. 

Note. —  The  Gen.  Term  reversed  on  the  ground  that  the  clerk  was  not 
actinff  in  the  scope  of  his  employment.  The  Court  of  Appeals  hold  he  was, 
but  the  opinion  is  really  obiter  because  of  the  dismissal  on  the  ground  above 
stated.  It  has  been  concluded  however  to  state  the  rule  of  tSd  opinion  as 
the  rule  of  the  case. 


Bartlett  v.  McNeil.     60  N.  Y.  53* 

Plff  injured,  out  of  State,  through  deft's  negligence,  deft  nonresident,  sum- 
mons served  by  publication,  default,  assessment  of  damages  by  sheriff's  jury, 
plff  obtained  warrant  in  supplementary  proceedings  for  "  unjust  refusal  to 
apply  property  in  satisfaction  of  the  judgment,"  deft  arrested,  gave  bond  for 
appearance  for  examination,  plff's  motion  for  day  to  be  fixed  for  same  denied. 
Held,  rightly  so,  judgment  not  valid. 

Note. —  Jurisdiction  may  now  be  obtained  by  attachment.  See  Code  of  Civ. 
Proc.,  I  636. 


Culhane  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.     60  N.  Y.  133* 

Plff's  horse  killed  at  deft's  crossing,  in  city,  no  flagman  nor  watchman  at 
crossing,  city  ordinance  forbade  blowing  whistle  in  city  limits;  plff's  witnesses 
testified  that  they  heard  no  bell;  deft's  witnesses,  four,  two  of  whom  disin- 
terested, testified  it  was  rung;  court  referred  in  its  charge  to  absence  of  flag- 
man; refused  to  charge  that  deft  was  not  required  to  give  any  actual  notice 
whatever  of  the  approach  of  the  engine  beyond  ringing  the  bell. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Lowery  v.  Western  Union  Tel.  Co.     60  N.  Y.  198. 

Plff  received  a  message  through  deft  asking  him  to  transmit  to  sender 
f5,000;  sender  had  really  asked  for  only  $500;  plff  sent  the  $5,000  per  exiHress, 
which  proved  to  be  too  great  a  strain  on  the  other's  honesty  and  he  absconded. 
Held,  deft's  negligence  not  the  proximate  cause  of  plff's  loss. 


Cesar  v.  Karntz.     60  N.  Y.  jjp. 

Deft  let  an  infected  house  without  informing  new  tenant;  sickness  in  lat- 
ter's  family. 


Pardee  v.  Fish.     60  N.  Y.  j65. 

Controversy  as  to  neglect  to  present  for  payment  a  certificate  of  deposits 


First  Nat.  Bank  v.  Ocean  Nat.  Bank.     60  N.  Y.  278. 

Controversy  over  loss  of  securities  placed  in  deft's  vault  by  its  officer  with- 
out authority  of  its  directors. 


Thurber  v.  Harlem,  B.  M.,  &  F.  R.  R.  Co.     60  N.  Y.  3J6. 

Plff  a  boy  of  9,  going  to  school,  ran  across  deft's  track  in  front  of  car, 
knocked  down  by  one  of  the  horses,  run  over  by  car,  latter  going  at  rate  of 
6  miles  up  grade,  under  control  of  driver,  who,  by  reasonable  vigilance,  could 
have  seen  plff  and  stopped  car  in  time  to  prevent  the  accident.  Injury,  right 
leg  amputated  and  thigh  fractured,  left  leg  badly  injured. 

Verd.  $10,000. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  on  verd.  aff. 


Whelan  v.  Lynch.     60  N.  Y.  469. 

Deft  a  factor,  in  possession  of  plff's  goods,  plff  instructed  him  to  sell  them, 
neglected  to  do  so.  Held,  measure  of  damages,  value  of  goods  at  time  order 
given,  and  within  reasonable  time  thereafter,  and  not  highest  price  between 
then  and  the  trial;  also,  newspaper  quotations  of  prices  not  evidence  thereof. 


Blanchard  v.  Western  Union  Tel.  Co.     60  N.  Y.  510. 

Plff^s  steamboat  while  passing  over  deft*s  cable,  improperly  laid  in  the 
Hudson  river  at  Albany,  was  caught  by  it,  and  injured. 

Findings  by  court  for  plff. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg. 
on  findings  aff. 
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Plank  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     6o  N.  Y.  607. 

PlflTs  intestate,  brakeman  coupling  cars  in  motion  at  night  under  con- 
ductor's orders;  injured  by  stepping  into  sluiceway  under  track,  of  whicli  he 
had  knowledge,  plank  laid  across  it. 

Nonsuit — Bev.  at  Gen.  Term,  new  tri.  ord. —  AS.  judg.  absol.  agst.  deft. 


English  V.  Brennan.     60  N.  Y.  609. 

PlflTs  intestate,  killed  by  falling  of  a  decayed  pole  in  a  sidewalk  opposite 
deft's  premises,  deft's  deed  did  not  include  the  sidewalk,  pole  not  erected  by 
him,  fall  due  to  weight  of  a  banner  placed  on  itT>y  order  of  a  committee  of 
a  club  which  rented  the  premises  from  deft,  deft  a  member  of  the  club,  but 
had  nothing  to  do  with  raising  the  banner. 

Nonsuit.— Aflf.  at  Gen.  Term.— Aflf. 


Carr  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     60  N.  Y.  633. 

PlfiTs  horse  injured  at  deft's  crossing,  driven  across  at  night,  plff  observed 
care  in  approaching  the  track,  stopped,  waited  for  a  train  from  the  east, 
looked  west,  vision  obstructed  by  building,  looked  again  as  he  got  near  the 
track,  saw  nothing,  but  while  crossing  struck  by  train  from  west  moving 
rapidly,  no  signals  given. 

Verd.  for  plflf.— Aff.  at  Gen.  Term.— Aff. 


Bissel  V.  Torrey.     60  N.  Y.  635. 

Plff's  canal  boat  in  a  tow,  sunk  through  negligence  of  those  in  charge  of 
the  towing  steamboat,  latter  owned  by  a  corporation,  of  which  deft  White 
was  a  stockholder,  also  general  agent;  White  chartered  her  to  deft  Torrey 
for  towing  boats  between  Albany  and  N.  Y.  Torrey  contracted  with  plflf  to 
tow  the  boat  in  question;  the  steamboat  company  retained  possession  and 
control  of  her,  employed  and  paid  the  men,  receiving  from  Torrey  so  much 
per  trip. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Aff. 


McCafferty  v.  Spayten  Duyvil  &  P.  M.  R.  R.  Co.     61  N.  Y.  17s. 

Plff's  property  injured  by  careless  blasting  by  a  sub-contractor  of  a  con- 
tractor who  was  constructing  a  railroad  near  his  premises  under  a  contract 
with  deft,  which  contained  a  clause  that  the  contractor  should  be  responsible 
for  all  damages  from  blasting. 

Nonsuit. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  on  nonsuit  aff. 


Digitized  by 


Google 


444  Cases  Condensed.  [Part  II. 

Tito*  V.  Pretidenf«  Etc..  Orcat  West.  Turnpike  RomL     6i  N.  Y.  337. 

Controyersy  over  spurious  stock  issued  through  fraud  ol  one  of  deff s  offi- 
cers and  neglect  of  another. 


Mailler  v.  Exp.  Propeller  Line.     61  N.  Y.  SZ2. 

PlflTs  sloop  injured  in  collision  with  deft's  propeller  <m  Hudson  river;  sloop 
on  tacking  first  discovered  the  propeller  when  too  late  to  avoid  a  collision,  had 
to  tack  because  of  river  bank;  the  propeller  saw  the  sloop,  and  could  have 
avoided  her  by  passing  to  the  west,  but  carelessly  attempted  to  pass  to  the 
east,  sloop  kept  on  her  course;  plff  was  allowed  to  cross-examine  deft's  wit- 
ness as  to  other  accidents. 

Beport  for  pltf.— Aff.  at  Gen.  Term.— Aflf. 


Pardy  v.  N.  Y.  &  New  Haven  R.  R.  Co.     61  N.  Y.  383- 

Failure  of  foreign  railroad  co.  to  fence  its  tracks  as  required  by  N.  T. 
statutes. 


Pease  v.  Snrith.     61  N.  Y.  477. 

Controversy  over  stolen  property  between  owner  and  innocent  pnrohaier. 


Todd  V.  City  of  Troy.     61  N.  Y.  506. 

PlfiTs  intestate  (dying  after  judg.)  passer-by  on  deft's  sidewalk  fell  on  ice 
concealed  by  snow;  its  charter  required  the  common  council  to  keep  tiie  streets 
in  repair,  street  much  traveled,  easy  to  observe,  ice  there  long  enough  to  have 
been  seen  by  many  persons.    Injury,  thigh  fractured. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 


Kessler  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.    61  N.  Y.  53^. 

Plff,  passenger  over  several  roads  by  coupon  ticket,  sued  deft>  last  carrier, 
for  loss  of  baggage.  Held,  must  prove  that  it  was  received  from  previous 
carrier. 


Westcott  V.  Fargo.     61  N.  Y.  54a. 

Ck>ntroversy  over  clauses  in  express  receipt  limiting  loss  to  $50,  and  time  to 
present  claim  to  30  days. 


Ponlin  V.  Broadway  &  Seventh  Ave.  R.  R.  Co.     61  N.  Y.  6ji. 

Plff  passenger,  alighting,  thrown  down  as  she  put  foot  on  the  ground, 
through  conductor  starting  the  car,  hoopskirt  catching  on  a  nail  in  platform. 
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There  were  ten  requests  of  deft's  which  were  refused;  they  are  not  digested 
because  of  their  hair-splitting  nature  and  the  court's  evident  discountenance 
of  the  practice  of  submitting  craftily  prepared  requests  in  the  hope  that  they 
will  be  refused  rather  than  charged.  The  opinion  does  not  seem  to  affirm  or 
deny  their  correctness,  but  rather  to  ignore  them.  Injury,  leg  and  hip  injured, 
also  internal  injuries  causing  four  miscarriages. 
Verd.  $2,600.— Aflf.  at  Gen.  Term.— Aff. 


Haggerty  v.  Brooklyn  City  &  N.  R.  R.  Co.     6i  N.  Y.  634. 

Plff  run  over  by  deft's  car;  only  point,  eye-witness  of  it  was  asked  if  in 
his  opinion  anything  could  have  been  done  by  the  conductor  to  prevent  the 
accident,  excluded.    Injury,  foot  amputated. 

Report  for  $3,000.— Aff.  at  Gen.  Term.— Aff. 


Acheson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     61  N.  Y.  652. 

Action  for  damages  for  negligent  delay  in  transportation  of  plff's  goods, 
usual  running  time  twenty  hours,  time  taken  eleven  days;  deft  gave  evidence 
delay  occasioned  by  accumulation  of  freight  beyond  its  capacity  to  carry; 
plff  in  rebuttal  showed  several  instances  where  goods  in  same  month  carried 
between  same  i^aces  in  an  average  time  of  less  than  two  days.  Held,  question 
of  fact. 


Appleby  v.  Erie  County  Sav.  Bank.     &2  N.  Y.  u. 

Payment  to  wrong  depositor. 


Magnin  v.  Dlnsmore.     6a  N.  Y.  aS* 

1st  Appeal.  53  N.  Y.  662. 
2d  Appeal.  66  N.  Y.  168. 
4th  Appeal.    70  N.  Y.  410. 

The  question  on  the  new  trial  was  whether  the  omission  of  plff  to  disclose 
the  value  of  the  package  was  fraud  on  deft;  court  refused  to  so  charge.  New 
trial  granted  on  that  ground,  and  also  on  charge  as  to  measure  of  damages. 


Van  Rensselaer  v.  Albany  St  West  S.  R.  R.  Co.     6j  N.  Y.  63. 

ControTersy  over  negligently  constructed  embankment  near  division  line. 


Bradley  v.  N.  Y.  Cent.  R.  R.  Co.     ^a  N.  Y.  99. 

Plff  employed  by  deft's  foreman  to  scrape  snow  from  deft's  timck  under 
special  drcumstances  within  his  authority,  foreman  agreeing  to  warn  plff 
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of  approaching  trains,  failed  to  do  bo,  plff  did  not  look  relying  on  foreman's 
promise.    Injury,  ankle  dislocated,  hip,  head,  and  shoulders  injured,  also  two 
horses  killed  and  wagon  smashed. 
Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Maximilian  v.  The  Mayor,  Etc.,  of  N.  Y.    6a  N.  Y.  i6o. 

Plflfs  intestate  run  over  by  an  ambulance  negligently  driven  by  an  em- 
ployee of  the  commissioners  of  public  charities  and  corrections  of  the  city  of 
New  York. 

Nonsuit —  Aff.  at  Gen.  Term. —  Aff. 


Shea  V.  Sixth  Ave.  R.  R.  Co.     6j  N.  Y.  i8o. 

Plff,  while  passing  over  platform  of  deft's  car,  which  was  obstructing  a 
street  crossing,  was  thrown  off  by  its  conductor. 


Sammon  v.  N.  Y.  &  Harlem  R.  R.  Co.     6 J  N.  Y.  251. 

Plff^s  intestate,  flagman,  stretching  chains  over  crossing,  run  over  by  car 
on  side  track  put  in  motion  by  another  car  which  had  become  detached  from 
a  passing  freight  train  owing  to  an  insecure  switch,  £he  insecurity  consisting 
in  the  pin  which  should  hold  the  lever  of  the  switch  in  place  being  too  large 
for  the  hole;  switch  was  new,  before  it  was  put  in,  tl^e  switch-tender  had 
held  the  former  lever  himself,  or  used  a  crowbar,  might  have  done  so  on  this 
occasion,  but  did  not. 

Nonsuit — Aff.  at  Gen.  Term. —  Aff. 


Helnemann  v.  Heard.     6j  N.  Y.  448. 

This  was  an  action  against  a  factor  or  agent  to  recover  damages  for  his 
neglect  to  buy  when  he  should  have  done  so. 


Sheehy  v.  Burger.     6a  N.  Y.  558. 

Plff  stepping  down  from  sidewalk  to  cross  a  street,  struck  By  timber  drag- 
ging on  ground  extending  from  deft's  cart,  cart  turned  at  the  moment^  swept 
timber  against  plff  who  did  not  observe  the  timber  dragging  behind  in  time 
to  avoid  it. 

Nonsuit — Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Dmyea  v.  The  Mayor,  Etc.,  of  N.  Y.     6a  N.  Y.  592* 

Deft  after  granting  land  under  water,  with  privilege  of  filling  in,  con- 
structed a  sewer  so  that  the  earth  filled  in  was  washed  away. 
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Morgan  v.  Crocker.     6j  N.  Y.  6j6. 

PlflTs  cows  kept  in  deft's  cattle  yard  in  Buffalo  near  the  lake;  yard  ordi- 
narily used  for  such  purpose,  proper  yard,  in  case  of  flood  liable  to  be  over- 
flowed, never  had  been  to  depth  sufficient  to  endanger  the  cattle;  storm  of 
unprecedented  violence  arose  suddenly,  during  the  night,  lake  overflowed, 
drowned  cows. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Collins  V.  Bums.     63  N.  Y.  i. 

Negligent  delivery  by  warehouseman  to  wrong  person. 


Smith  V.  N.  Y.  &  Osw.  Mid.  R.  R.  Co.     63  N.  Y.  sS. 

Plff  injured  at  farm  crossing,  on  her  farm,  her  grantor  had  c(mveyed  strip 
of  land  to  deft  without  reservation  or  exception;  deed  to  plff  preserved  right 
of  way  to  deft,  farm  crossing  made  by  deft;  after  Heavy  fall  snow,  deft's  ser- 
vants took  up  crossing  planks,  leaving  deep  holes,  plff  crossing  in  a  cutter 
thrown  out;  court  charged  deft  guilty  of  negligence  in  taking  up  tiie  crossing 
if  did  not  at  once  replace  it.    Injury,  shoulder  dislocated. 

Verd.  $185  exoep.  at  Gen.  Term.—  Excep.  overrul.  at  Gen.  Term,  judg.  ord. 
on  verd. —  Aff. 


Starm  v.  Atlantic  Mat.  Ins.  Co.     63  N.  Y.  77. 

Vessel  insured,  negligently  managed  by  master,  so  as  to  become  a  loss. 


McQarry  v.  Loomls.     63  N.  Y.  104. 

Plff,  boy  of  14,  playing  on  sidewalk,  fell  into  hole  in  sidewalk,  scalded  by 
hot  water  and  steam  discharged  in  the  hole  from  a  pipe  under  the  sidewalk 
coming  from  deft's  planing  mill.    Injury,  legs  scalded. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Wehle  V.  Conner.     63  N.  Y.  258. 

2d  Appeal.    69  N.  Y.  546. 
Failure  of  sheriff  to  return  execution. 


Cardot  v.  Barney.     63  N.  Y.  j8i. 

Plff's  testator,  passenger  on  a  railroad  which  had  been  owned  by  a  bank- 
rupt corporation,  deft  its  assignee  and  receiver;  deceased  killed  through 
negligence  of  superintendent  and  others. 

Verd.  $2,500,  excep.  at  Gen.  Term. —  Excep.  sustain,  at  Gen.  Term,  new  trL 
ord. —  Aff.  judg.  absol.  agst.  plff. 
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Cox  V.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.     63  N.  Y.  414* 

Plff's  testator,  passenger,  no  seats  in  coaches,  went  into  parlor  car,  refused 
to  pay  for  seat,  or  leave  the  car,  put  oflf  train;  after  a  reviersal  of  a  Terdict 
on  a  former  trial  in  his  lifetime,  deft  on  an  application  for  adjoummeat  of 
second  trial  gave  stipulation,  action  not  to  abate  in  case  of  his  death;  he 
died  before  the  new  trial. 

Verd.  $4,000.— Aff.—Aff. 

Note. —  This  is  a  far-reaching  decision,  but  it  seems  never  to  have  been 
avaUed  of  hy  contract  outside  of  suit. 


Qlbson  V.  Erie  Ry.  Co.     63  N.  Y.  449. 

Plff's  intestate,  conductor  of  a  freight  train,  climbing  on  top  of  car,  train 
moving,  struck  by  projecting  roof  of  station;  it  did  not  appear  that  it  was 
any  part  of  his  duty  to  get  on  top  of  the  train,  nor  that  his  doing  so  at  the 
time  had  any  necessary  connection  with  his  duties;  he  was  well  acquainted 
with  the  station. 

Verd.  $1,400. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


McQrath  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     63  N.  Y.  $22. 

Plff  struck  by  deft's  train  at  a  street  crossing,  track  belonged  to  another 
company;  evidence  excluded  that  flagman  usually  stationed  there  was  absent, 
also  of  city  ordinance  requiring  flagman  to  be  stationed  at  every  crossing 
excluded. 

Verd.  for  deft,  excep.  at  Gen.  Term. —  Excep.  overrul.  at  Gen.  Term,  judg. 
ord.  on  verd. —  Rev.  new  tri.  ord. 


Burrows  v.  Erie  Ry.  Co.     63  N.  Y.  536. 

Plff  passenger,  injured  while  alighting  from  moving  train,  it  had  stopped 
at  her  station,  but  started  before  she  could  get  out  to  the  platform;  she  had 
only  a  few  moments  before  read  notice  posted  in  car  that  passengers  must 
not  get  on  or  off  cars  while  in  motion;  she  was  not  induced  to  get  off  by  any 
act  of  deft.    Injury,  hip  and  back  injured. 

Verd.  $600,  excep.  at  Gen.  Term.—  Excep.  overrul.  at  Gen.  Term,  judg.  <MPd. 
on  verd. —  Rev.  new  tri.  ord. 


Morrison  v.  N.  Y.,  C.  ft  H.  R.  R.  R.  Co.     63  N.  Y.  643* 

Plff^s  intestate,  boy  of  14,  struck  by  deft's  train  while  driving  over  crossing; 
the  circumstances  of  the  case,  not  given  in  the  report,  are  stated  to  bear  out 
the  rule  laid  down. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 
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Maione  v.  Hathaway.     64  N.  Y.  5. 

Plff's  intestate,  employee  in  defts'  brewery,  killed  by  falling  of  a  tub,  sup- 
port broke,  had  become  decayed,  decay  not  visible;  defis  superintended  their 
own  business,  employed  competent  carpenter  to  keep  their  place  in  good  repair, 
about  a  year  before  he  had  put  in  new  and  sound  supports,  the  negligence 
claimed  was,  the  failure  to  examine  the  support. 

Verd.  $3,500. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Failon  v.  Central  Park,  N.  &  E.  R.  R.  R.  Co.    64  N.  Y.  13. 

Plff  boy  of  5,  run  over  by  deft*s  car,  through  negligence  of  driver,  had  been 
at  home  with  mother  in  tenement-house,  mother  went  into  adjoining  room, 
telling  him  to  go  into  yard  at  rear  of  house,  instead  of  which,  he  went  into 
the  street;  in  five  minutes  after  mother  left  the  room  he  was  injured;  had 
not  been  known  to  go  into  street  alone  before,  was  tractable.  Injury,  both 
legs  cut  off. 

Verd.  $7,500.-—  Aff.  at  Gen.  Term.—  Aff. 


Rounds  V.  Del.,  Lack.  &  W.  R.  R.  Co.     64  N.  Y.  IJ9. 

Plff  a  boy  stealing  ride  on  platform  of  baggage  car  kicked  off  by  brakeman, 
who  was  under  orders  not  to  allow  any  one  except  train  hands  to  ride  on  the 
car,  train  was  backing,  plff  put  off  at  wood  pile,  against  which  he  fell,  rolled 
under  train;  court  refused  to  charge  that  if  brakeman  acted  maliciously,  deft 
was  not  liable,  had  charged  that  if  he  was  not  acting  under  orders,  deft  was 
not  liable.    Injury,  leg  amputated. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 


Slater  v.  Mersereau.     64  N.  Y.  138. 

Plff's  goods  damaged  by  water,  collected  during  a  rain,  from  adjoining 
premises  upon  which  deft  was  erecting  a  building  under  contract  with  owner, 
by  which  he  was  to  erect  the  building  in  a  good  and  workmanlike  manner 
to  the  satisfaction  and  under  the  direction  of  the  architect;  deft  had  a  sub- 
contract with  a  mason,  by  which  latter  was  to  do  the  mason  work,  construct 
vault  and  sidewalks,  and  do  cutting  of  walls  after  other  workmen  as  deft 
should  direct;  part  of  flow  of  water  on  plff's  premises  due  to  negligence  of 
deft  in  failing  to  direct  the  mason  to  make  certain  cuttings  in  a  wall  for  a 
pipe  to  carry  off  rain  from  the  roof,  part  due  to  negligence  of  the  mason  in 
constructing  the  vault  and  sidewalks  in  such  a  way  as  to  permit  rain  to  flow 
from  the  street  into  the  cellar,  where  the  two  overflows  from  the  roof  and 
street  united,  thence  soaking  into  plff's  premises. 

Report  for  plff.—  Aff.  at  Gen.  Term.—  Aff. 


Sloane  v.  Elmer.     64  N.  Y.  joi. 

Plff's  wife  injured  in  a  collision  between  his  carriage  and  another  one 
owing  to  the  negligence  of  the  coachman  driving  the  latter;  the  principal 
29 
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issue  at  the  trial  was  whether  the  l&tter  carriage  was  owned  hj  deft  or  his 
daughter,  and  the  evidence  was  such  that  the  question  whether  the  coachman 
was  the  servant  of  the  deft  or  of  his  daughter  turned  on  the  ownership  of 
the  carriage ;  the  court  having  charged  that  plaintiff  could  not  recover  if  deft 
did  not  own  the  carriage,  refused  to  charge  that  if  the  coachman  was  not 
deft's  servant,  but  was  the  daughter's,  a  verdict  could  not  be  found  for  plff. 
Injury,  arm  of  wife  broken. 
Verd.  $1,600. —  Rev.  at  Gen.  Term,  new  trL  ord. —  Rev.  judg.  on  verd.  aff. 


Sherman  v.  Hudson  River  R.  R.  Co.     64  N.  Y.  254. 

Suit  to  recover  damages  for  negligent  delay  in  delivering  cotton  to  con- 
signee, consigned  from  the  west  to  "  Bryan  Sherman,"  so  named  in  bill  of 
lading;  when  deft  received  it  from  prior  carrier,  name  changed  on  papers  to 
Ryan  Sherman;  deft  changed  name  in  its  books  to  Ryan  &  Sherman,  made 
no  effort  to  find  any  consignee  except  Ryan  &  Sherman;  real  consignee, 
Bryan  Sherman,  inquired  after  the  goods,  could  get  no  information  for  some 
time;  when  mistake  discovered  and  delivery  made,  market  price  had  fallen. 
Held,  deft  liable  for  difference,  and  for  warehouse  chai^ges. 


Faacett  v.  Nichols.     64  N.  Y.  377. 

Loss  of  guests  property  in  fire  of  deft's  hotel,  claimed  to  have  been  an 
incendiary  fire. 


Massoth  V.  Del.  &  Hud.  C.  Co.     64  N.  Y.  5J4. 

Plff's  intestate  killed  at  deft's  crossing,  in  a  city,  riding  on  load  of  hay, 
driven  by  another,  train  traveling  faster  than  allowed  by  ordinance,  no 
whistle  blown,  nor  bell  rung,  scattered  buildings  partially  obstructed  view  of 
track,  there  were  points  on  the  street  where  sight  of  track,  up  and  down, 
could  be  had;  when  near  the  track  the  horses  started  up  suddenly,  could  not 
be  checked,  no  evidence  whether  deceased  looked  for  a  train,  driver  did; 
court  refused  to  charge  that  it  was  to  be  presumed  that  deceased  did  not 
look;  expressed  opinion  that  deft  was  negligent  in  driving  its  train  through 
the  city  faster  than  rate  allowed  by  ordinance,  but  left  the  question  to  jury 
to  decide. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Aff. 


Cordell  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     64  N.  Y.  538* 

2d  Appeal.    70  N.  Y.  119. 

3d  Appeal.    75  N.  Y.  330. 

4th  Appeal.    79  N.  Y.  636. 

Plff's  intestate,  killed  at  farm  crossing  by  train,  no  whistle  blown,  no  bell 

rung,  crossing  part  of  farm  road  recently  changed  into  highway  laid  out  that 
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year,  used  as  such  by  a  few  persona,  fences  and  gates  not  yet  removed; 
whether  deft  had  been  served  with  notice  of  the  construction  of  the  highway 
pursuant  to  Laws  of  1853,  chap.  62,  disputed;  court  charged  that  failure  to 
ring  bell  and  sound  whistle  at  this  crossing  was  negligence. 
Verd.  13,000.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Haycroft  v.  Lake  Shore  &  M.  S.  R.  R.  Co.     64  N.  Y.  636. 

PlfT  crossing  deft's  tracks,  on  street  crossing,  five  tracks,  had  crossed  two, 
looking  both  ways,  stopped  between  second  and  third  trades  within  a  foot  of 
latter,  for  train  to  pass  on  fifth  track,  struck  by  lender  of  backing  locomotive 
on  third  track,  which  had  given  no  signal  of  its  approach. 

Nonsuit. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  for  plff. 


Mitchell  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     64  N.  Y.  655. 

Plff*8  intestate  killed  at  deft's  crossing,  had  crossed  two  tracks,  was  step- 
ping on  third,  struck  by  engine,  nothing  to  obstruct  her  view  nor  distract 
her  attention. 

Nonsuit.—  Aff.  at  Gen.  Term.—  Aflf. 


Rider  v.  White.     65  N.  Y.  54* 

Attack  by  vicious  dog. 


Youag  V.  Western  Union  Tel.  Co.     65  N.  Y.  163. 

Suit  for  neglect  to  transmit  telegram  correctly;  blank  furnished  to  plflf  for 
message  contained  as  one  of  the  terms  of  transmission  the  clause,  deft  not 
liable  for  damages  in  any  case  unless  claim  presented  within  sixty  days  after 
message  sent;  no  claim  presented  within  said  time,  except  an  incorrect  claim 
to  an  employee  who  stated  he  had  no  authority  to  receive  it;  plfiTs  messenger 
took  it  back  and  tore  it  up.  Held,  clause  binding  as  part  of  the  contract,  and 
that  plff  could  not  recover. 


Vanderwiele  v.  Taylor.     65  N.  Y.  341- 

Failure  of  owner  of  city  lot  to  connect  it  with  sewer,  drainage  on  to  adjoin- 
ing lot. 


Perley  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.    65  N.  Y.  374. 

Plff  passenger,  merchandise  in  trunk,  deft  informed  of  it.    Held  liable  for 
its  loss  as  for  baggage. 
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Adolph  V.  Central  Park,  N.  &  E.  R.  R.  R.  Co.     6$  N.  Y.  554. 

2d  Appeal.    76  N.  Y.  630. 

Plff  while  turning  his  wagon  out  of  deft's  tracks  to  make  way  for  its  car, 
was  injured  in  collision  with  the  car,  which  was  going  rapidly,  driver  not 
having  his  horses  under  complete  control,  plff  not  getting  out  of  the  way  in 
time,  and  the  car  not  being  slowed  up  in  time. 

Nonsuit.—  Aff .  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Qray  v.  Second  Ave.  R.  R.  Co.     65  N.  Y.  561. 

PlflTs  carriage  injured  in  runaway,  horses  frightened  by  snow-plough  sweep- 
ing by  on  deft's  track;  it  was  standing  at  hack  stand  next  to  sidewalk,  in 
charge  of  driver,  driver  standing  on  sidewalk  near  open  door  of  carriage, 
reading  newspaper,  not  holding  reins,  did  not  observe  approach  of  plough,  a 
driver  of  another  carriage  near  by  saw  plough  approaching,  went  to  his 
horses'  heads;  court  refusing  to  nonsuit,  charged  that  the  only  damages 
recoverable,  if  deft  was  found  negligent,  were  those  sustained  from  mud 
and  snow  flimg  through  open  door. 

Verd.  6  cts. —  Aff.  at  Gen.  Term. —  Aff.  on  the  ground  that  the  only  error, 
if  any,  was  in  refusal  to  nonsuit. 


Robinson  v.  N.  Y.  C.  ft  H.  R.  R.   R.  Co.      66  N.  Y.  11. 

Plff  injured  at  deft's  crossing,  through  its  negligence,  was  riding  in  a 
buggy,  upon  its  owner's  invitation;  court  charged  that  if  deft  was  negligent, 
and  plff  was  free  from  negligence  herself,  she  was  entitled  to  recover,  although 
the  driver  might  have  been  negligent.    Injury,  arm  broken. 

Verd.  *1,750.— -Aff.  at  Gen.  Term.— Aff. 


Saater  v.  N.  Y.  C.  St  H.  R.  R.  R.  Co.     66  N.  Y.  50. 

Plff's  intestate,  passenger,  passing  out  of  car  to  alight  at  a  station,  injured 
by  sudden  jerking  of  train,  causing  her  fall,  strangulated  hernia  resulted, 
certain  to  end  in  death  unless  relieved  by  surgical  operation;  operation  had, 
in  which  a  mistake  —  demonstrated  at  post  mortem  —  was  made,  causing 
death;  court  charged  that  if  death  were  produced  by  the  mistake  of  the  sur- 
geon, deft  was  not  liable. 

Verd.  $4,000.—  Aff.  at  Gen.  Term.—  Aff. 

Note.—  Under  the  charge,  it  must  be  taken  that  the  jury  found  that  death 
was  not  produced  by  any  mistake  of  the  surgeon. 


Qoald  V.  Booth.     66  N.  Y.  6j. 

Plff's  land  flooded  by  surface  water  from  highway  after  change  of  grade 
by  defts'  predeceesors  in  office,  com'rs  of  highways,  who  omitted  to  provide  a 
channel  for  drainage. 
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Kiog  V.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     66  N.  Y.  i8i. 

2d  Appeal.    72  N.  Y.  607. 

Plff,  employee  of  a  contractor,  unloading  rails  from  a  boat  to  a  car  on 
deft's  track,  injured  by  breaking  of  a  hook  on  deft's  derrick,  derrick  furnished 
for  this  purpose  in  good  condition  by  deft  to  contractor,  whose  contract  with 
deft  was  to  unload  the  rails  for  so  much  per  rail,  deft  to  furnish  the  derrick; 
duty  of  repairing  the  derrick  was  disputed,  deft  claiming  that  It  was  to  repair 
on  notice  of  need  by  contractor,  and  no  notice  given;  court  charged  that  in 
absence  of  any  agreement  as  to  repair,  deft  was  bound  to  repair,  if  the  agree- 
ment were  as  deft  claimed,  and  no  notice  given,  yet  it  was  liable  if  plff  had 
no  knowledge  of  the  agreement.    Injury  to  head,  impairing  sight  and  hearing. 

Verd.  $4,000. —  Aff.  at  Gen.  Term. —  Kev.  new  tri.  ord. 


Sutton  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     66  N.  Y.  J43* 

PlflTs  intestate  killed  at  a  path-crossing,  path  not  a  public  way,  but  used 
by  public  under  implied  license  from  deft,  was  run  over  by  some  freight  cars 
"  kicked  "  from  a  train  on  to  a  switch,  brakeman  failed  to  properly  set  the 
brakes  before  leaving  them,  slight  grade,  ran  back,  being  started  by  jarring 
of  ground  by  passing  train,  deceased  waiting  for  train  to  pass,  stepped  back 
on  the  switch  without  noticing  the  freight  cars  bearing  down  on  him;  no 
instance  of  a  car  thus  running  back  on  this  switch  had  been  known  before, 
daily  practice  to  **  kick "  the  cars  off  upon  it,  customary  to  set  the  brakea 
before  leaving  them. 

Verd.  $5,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Smith  V.  The  Mayor,  Etc.,  of  N.  Y.     66  N.  Y.  J95. 

riff's  premises  flooded  by  overflow  of  deft's  sewer,  caused  by  stoppage, 
from  sand  and  refuse  washed  into  it  from  the  street  by  imusually  heavy 
shower;  sewer  properly  constructed,  not  out  of  repair. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 

Note. —  Suppose  the  theory  had  been  presented  that  the  city  was  negligent 
in  not  keeping  its  street  free  from  this  accumulation  of  sand  and  refu^,  and 
that  such  clogging  of  the  sewer  was  an  expectable  result  of  an  expectable 
rain. 


Blair  v.  Erie  Ry.  Co.     66  N.  Y.  313. 

riff's  intestate  riding  on  deft's  train  as  express  messenger,  in  place  of 
regular  messenger,  killed  in  negligent  collision;  contract  between  deft  and 
deceased's  employer  contained  clause  that  the  railway  company  would  carry 
free  of  charge  the  express  compan3r's  money  safes,  contents,  and  messengers, 
assuming  no  liability  whatever  in  the  matter. 

Verd.  $4,000,  excep.  at  Gen.  Term. —  Excep.  overrul.  at  Gen.  Term,  judg. 
ord.  on  verd. —  Aff. 
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Clemeoce  v.  City  of  Aabam.     66  N.  Y.  334* 

Plff  injured  while  pasaing  along  deft's  sidewalk,  at  a  spot  where  grade 
had  been  changed,  different  levels,  connected  hj  stone  on  steep  slant,  covered 
by  light  fall  of  snow,  she  slipped  on  it. 

Nonsuit. —  Rev.  at  Gen.  Term,  new  trl.  ord. —  Aff.  judg.  absol.  agst.  deft. 


Mllllnuiii  V.  N.  Y.  C.  St  H.  R.  R.  R.  Co.     66  N.  Y.  64a. 

Plff  passenger,  intoxicated,  passing  out  of  deft's  car  at  a  station  after  it 
had  stopped,  thrown  down  by  sudden  jerking  of  train.  Injury,  arm  cut  off, 
two  ribs  broken,  head  and  thigh  injured. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Fairfax  v.  N.  Y.  C.  St  H.  R.  R.  R.  Co.     67  N.  Y.  11. 

riff's  baggage  carried  by  deft  to  journey's  end,  placed  in  its  baggage-room, 
seen  two  days  after,  missing  when  called  for  on  third  day;  did  not  appear 
there  had  been  any  burglary,  or  larceny,  or  other  baggage  missing.  Held, 
prima  faoie  evidence  of  negligence,  deft  liable  as  warehouseman. 


Mailer  v.  Central  Park,  N.  St  E.  R.  R.  R.  Co.     67  N.  Y.  5  j. 

Plff,  boy  of  10,  passenger,  was  getting  on  front  platform  of  deft's  street  car, 
in  obedience  to  directions  from  driver,  injured  by  starting  of  car,  through 
driver  whipping  the  horses.    Injury,  foot  amputated. 

Verd.  $6,800.— Aff.  at  Gen.  Term.— Aff. 


Spiimer  v.  N.  Y.  C.  St  H.  R.  R.  R.  Co.     67  N.  Y.  153. 

Plff's  cattle  run  over,  strayed  on  track,  farm  gate  used  also  by  deft  and  its 
ooBtomers,  left  undoeed  over  night. 


Byrnes  v.  City  of  Cohoes.     67  N.  Y.  204. 

Deft  constructed  its  gutter  so  as  to  cast  water  on  plff's  lot. 


Sloman  v.  Great  West.  Ry.  Co.     67  N.  Y.  jo8. 

Plff's  son,  conunerdal  traveler  for  his  father,  checked  as  baggage  trunks 
containing  samples  of  plff's  merchandise,  baggage-master  had  notice  that 
they  did  not  contain  ordinary  personal  baggage,  lost  through  Egress  negli- 
genoe."    Beoovery  sustained. 
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Jatte  V.  Hughes.     67  N.  Y.  267. 

Deft  accumulated  water  on  his  own  land,  drained  on  to  neighbor's. 


Victory  V.  Baker.     67  N.  Y.  366. 

PlflTs  intestate,  killed  by  falling  into  a  saltpetre  vat  on  deft's  premises, 
had  come  under  instructions  of  his  employer  to  pay  a  bill  latter  owed  to 
defts,  proper  entrance  for  persons  on  business  was  in  front  at  main  door  of 
building,  where  was  sign  ''no  admittance  except  on  business;"  other  doors 
of  entrance  had  sign  "no  admittance;"  at  main  door,  a  person  was  usually 
in  attendance  to  admit  persons  on  business;  deceased  crossed  a  canal  at  rear 
of  premises,  entered  by  a  door,  through  which  deft^s  workmen  were  in  the 
habit  of  going  —  other  persons  also  occasionally  —  walked  along  passage  at 
side  of  vat,  passage  wide  and  light. 

Verd.  $3^50.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Ryall  V.  Kennedy.     67  N.  Y.  379. 

Erroneously  reported  as  Kennedy  y.  Ryall. 

Plff's  intestate,  child  of  5,  passenger  on  board  steamship,  of  which  deft  was 
a  captain,  died  from  drinking  poison  out  of  a  pannikin;  ship  boarded  at 
quarantine  in  N.  Y.  harbor  by  health  officer,  who  ordered  all  the  passengers 
out  of  steerage  cabins  on  deck,  smallpox  on  board,  ship  fumigated,  poisonous 
substance  distributed  in  cabins  and  steerage,  put  in  the  basins  and  passengers' 
pannikins,  about  an  hour  after  health  officer  left  steward  ordered  deceased's 
mother  with  her  children  back  to  their  cabin,  shortly  after  drank  out  of  a 
pannikin  which  the  steward  had  neglected  to  cleanse. 

Nonsuit. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  agst.  defts. 


McQovern  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     67  N.  Y.  417. 

Plff's  intestate,  boy  of  8,  going  to  school,  killed  at  deft's  crossing,  had 
waited  for  freight  train  to  go  by  on  farther  track,  as  its  rear  reached  the 
center  of  the  street,  he  started  across  an  intervening  track  by  a  diagonal 
snow  path,  struck  by  a  backing  engine,  view  of  track  in  that  direction  ob- 
structed by  house  close  to  track,  flagman  near  by  gave  no  warning,  coal  on 
tender  piled  so  high  as  to  prevent  view  of  track  by  engineer,  engine  going 
eight  miles  an  hour,  could  not  be  stopped  readily  when  backing  because  sand 
pipes  not  placed  to  advantage  for  backing,  deceased  omitted  to  look  along 
tracJc  before  stepping  on  it,  crossing  in  a  populous  part  of  city;  plff  was 
deceased's  father  as  well  as  adm'r;  deft's  counsel  requested  this  charge: 
**  InasmiKih  as  the  father  is  entitled  to  the  services  of  his  son  until  he  becomes 
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of  age,  the  earnings  which  he  might  have  made  during  his  minority  are  not 
to  be  considered;"  refused. 

Verd.  $2,oU0.— Aff.  at  Gen.  Term.— Aff. 

Note. —  The  matter  in  parentheses  in  ruling  1816  (p.  247)  is  an  element 
in  this  rule,  because  the  court  expressly  bases  its  ruling  on  that  assumption. 
Whether  a  father  can  recover  for  loss  of  service  by  reason  of  death  of  his 
child,  as  held  in  Ford  v.  Monroe,  was  not  up  here  for  review,  the  counaers 
request  having  assumed  that  he  could. 


Ditchett  V.  Spayten  Duyvll  ft  P.  M.  R.  R.  Co.     67  N.  Y.  4:25. 

Plff*s  intestate,  passing  along  avenue,  dark  night,  fell  into  railway  cut, 
fence  guarding  it  out  of  repair,  railroad  belonged  to  deft,  but  was  leased  by 
it  to  another  company,  latter  had  allowed  the  fence  £0  get  out  of  repair: 
court  refused  to  charge  that  if  the  omission  to  maintain  the  fence  was  on  the 
part  of  deft's  lessee,  it  was  not  liable. 

Verd.  $1,600.— Aflf.  at  Gen.  Term.—  Rev.  new  trL  ord. 


Weber  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     67  N.  Y.  5«7. 

1st  Appeal.    68  N.  Y.  461. 

During  the  charge,  court  stated  it  had  no  doubt  that  the  signals  were  given 
at  the  crossing  as  testified  to;  some  witnesses  had  sworn  that  bell  rang,  otlieis 
that  they  did  not  hear  it,  although  in  position  to  hear ;  court  refused  to  charge 
that  it  was  duty  of  jury  to  find  that  the  bell  was  rung;  plflf  testified  that  on 
approaching  the  crossing  he  stopped,  listened,  heard  no  bell,  whistle,  nor 
rumble  of  train,  nor  anything  threatening,  and  went  on;  court  left  to  jury 
the  questions  whether  he  could  have  seen  the  train,  whether  he  should  have 
looked,  whether  negligent  in  not  looking;  refused  to  charge,  that  if  by  the 
ordinary  use  of  his  faculties  he  could  have  ascertained  the  approach  ol  a 
train  before  he  reached  the  fourth  track,  his  omission  to  do  so  was  negligence. 

Verd.  $3,000.— Aflf.  at  Gen.  Term.— Aff. 


Booth  V.  Boston  &  Albany  R.  R.  Co.     67  N.  Y.  593. 

2d  Appeal.     73  N.  Y.  38. 

Plff  injured  in  same  accident  as  that  of  the  Flike  case,  63  N.  Y.  649; 
8prong  case,  58  N.  Y.  66.  PlflF  engineer  on  the  following  train;  court  sent 
case  to  jury  with  instructions  among  other  things,  to  find  for  plff  if  they 
found  deft  guilty  of  negligence  "  in  sending  the  train  upon  which  plff  was 
engineer  to  follow  too  quickly  the  preceding  train;"  no  evidence  of  time 
actually  elapsing  between  departure  of  the  two  trains.  Injury,  back  and  leg 
injured. 

Verd.  $6,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Qinna  v.  Second  Ave.  R.  R.  Co.     67  N.  Y.  596. 

Plff's  intestate,  riding  on  the  platform  of  deft's  car,  without  objection  from 
conductor,  who  took  his  fare,  car  crowded,  thrown  off  hj  violent  jolt  due  to 
negligent  driving,  did  not  appear  that  he  had  hold  of  the  railing. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 


Macauley  v.  Mayor,  Etc.,  of  N.  Y.     67  N.  Y.  6oj. 

riff's  horse  drowned,  driver  on  pier,  half  of  pier  owned  by  deft,  horse 
frightened  at  seeing  water  through  hole  in  deft's  half  pier  out  of  repair, 
backed  up  against  the  string  piece  which  being  decayed  gave  way,  horse  and 
cart  overboard. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 

Note.— Upon  the  point  so  often  urged  by  codifiers  that  judge-made  law  is 
ex  post  facto  (which  they  mistakenly  daim  that  a  code  would  avoid),  it  will 
be  interesting  to  read  this  language  of  the  court  in  referring  to  one  of  the 
requests  to  charge,  "  To  have  made  the  request  conform  to  our  viewB  as  herein 
expressed,  it  should  have  asked^  etc." 


Filer  V.  N.  Y.  Cent.  R.  R.  Co.     68  N.  Y.  IJ4« 

1st  Appeal.    49  N.  Y.  47. 
2d  Appeal.    59  N.  Y.  361. 

No  change  in  the  facts. 

Verd.  $12,000.— Aff.  at  Gen.  Term.— Aff. 


Beck  V.  Carter.     68  N.  Y.  J83. 

Plff  at  night  fell  into  unguarded  excavation  made  by  deft's  testator  (the 
original  deft)  in  an  open  space  in  front  of  hotel,  which  stood  at  comer  of  an 
alley,  open  space  used  by  public  with  his  consent  as  a  highway,  for  several 
years,  called  Exchange  place.    Injury  to  side  and  leg. 

Verd.  $361.— Aff.  at  Gen.  Term.— Aff. 


Cleveland  v.  New  Jersey  St.  Co.     68  N.  Y.  306. 

2d  Appeal.  89  N.  Y.  627. 
3d  Appeal.  125  N.  Y.  299. 
4th  Appeal.     167  N.  Y.  578. 

Plff  fell  overboard  from  deft's  steamboat;  boat  had  left  dock,  gate  to  close 
fche  gangway  opening  had  been  put  in  place,  mate  was  getting  the  stanchion 
to  support  it,  Bome  persons  in  trying  to  get  ashore  fell  overboard,  cry  raised, 
rush  of  passengers  to  that  side,  plff  was  pressed  against  the  gate,  it  gave  way. 
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having  been  lifted  out  of  place  hj  some  unauthorized  person.  Injury  to 
chest  and  side. 

Report  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 

Note. —  It  is  difficult  to  say  what  this  decision  really  holds.  A  great  deal 
of  criticism  is  indulged  in  against  reporters,  because  in  the  syllabus,  they 
so  often  state  the  facts,  and  add  "  Held,"  etc.  If  anything  could  justify  th& 
practice,  it  would  be  found  in  cases  of  difficulty,  where  it  is  hard  to  say  ex- 
actly what  was  decided,  beyond  the  fact  that  the  defendant  was  not  liable  on 
the  facts. 

The  only  negligence  found  by  the  referee  was  in  leaving  the  gangway 
opening  without  full  and  proper  protection  after  the  boat  had  left  her  dock, 
that  is,  that  she  ought  not  to  have  left  her  dock  before  the  guard  at  the 
gang^'ay  had  been  securely  fastened.  The  reversal  necessarily  implied  that  it 
was  not  negligence  thus  to  leave  the  dock.  The  court,  however,  does  not  dis- 
cuss that  proposition  at  all.  But  because  the  several  factors  in  this  accident, 
mate  getting  the  supporting  stanchion,  persons  tiying  to  leap  ashore  falling 
in  water,  rush  of  passengers,  some  excited  passenger  lifting  the  guard-rail 
out  of  place,  presumably  to  save  life,  plaintiff  pres^  against  it  and  pushed 
in  the  water,  because  these  things  never  concurred  before  in  producing  an 
injury,  and  were  not  expectable,  the  carrier  was  not  guilty  of  negligence  ia 
not  foreseeing  them!!!  Against  such  logic  few  verdicts  could  stand.  Wlio 
can  foresee  the  sequence  of  events,  which  result  in  an  accident? 

If  the  mate  had  not  gone  to  get  the  stanchion,  and  the  boat  had  proceede<I 
on  her  way,  and  hours  afterward  plaintiff  had  fallen  overboard,  because  the 
guard  had  given  way,  being  insecurely  fastened,  certainly  an  inference  of  neg- 
ligence would  be  warranted. 

A  boat  is  bound  to  have  proper  guard-rails.  Hence  the  question  was,  wa? 
she  negligent  in  leaving  her  dock  before  she  had  had  her  guard-rails  securely 
fastened  so  as  to  prevent  any  accidents  to  passengers  by  its  giving  way.  (In 
125  N.  Y.  299,  this  point  is  passed  on.) 


Hoffman  *;•  Union  Ferry  Co.     68  N.  Y.  385* 

Ist  Appeal.    47  N.  Y.  176. 

Facts  as  before,  except  (1)  additional  evidence  to  show  a  departure  from 
law  of  the  sea,  on  which  there  was  a  conflict  of  evidence,  which  was  left  to 
jury,  (2)  a  fog  came  up  as  plff*s  boat  passed  through  the  harbor. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Bidrd  V.  Daly.     68  N.  Y.  547- 

Ist  Appeal.    57  N.  Y.  236. 

On  new  trial,  plff  was  allowed  to  show,  after  the  accident  deft  towed  at 
less  rate  of  speed;  deft  not  allowed  to  show  that  the  boat  had  sunk  several 
times  before,  this  on  issue  of  unseaworthiness;  deft  not  allowed  to  give  expert 
opinion  that  she  was  not  seaworthy. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Twomley  v.  Central  Park,  N.  &  E.  R.  R.  R.  Co.     69  N.  Y.  158. 

Plff,  passenger,  injured  in  jumping  from  deft's  car  in  order  to  escape  an 
apparently  imminent  collision  between  it  and  an  express  train,  in  front  of 
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which  the  car  driyer  was  negligently  attempting  to  cross;  other  pasBengers 
jumped  also;  it  turned  out  that  plff  would  not  have  been  hurt  had  he  re- 
mained in  the  car,  a«  it  got  over  safely,  engineer  reversing  his  engine. 
Injury,  leg  broken. 
Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Evans  v.  City  of  UUca.     69  N.  Y.  166. 

Plff  fell  on  deft's  sidewalk,  night,  slipped  on  ice,  using  care  of  person  of 
ordinary  prudence.    Injury,  leg  broken. 
Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Cohen  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.     69  N.  Y.  170. 

Plff  driving  his  buggy  on  deft*s  track,  upset  by  car  driven  against  it,  its 
progress  blocked  by  other  vehicles,  car  driver  lost  his  temper  at  being  de- 
tained, and  desiring  to  make  up  lost  time,  told  plff  if  he  did  not  get  off  the 
track,  he  would  get  him  off,  and  started  up  his  horses. 

Nonsuit. —  Rev.  at  Gen.  Term  new  tri.  ord. — ^Aff.  judg.  absol.  agst.  deft. 


Eppendorf  v.  Brooklyn  City  &  N.  R.  R.  Co.    69  N.  Y.  195. 

Plff  passenger,  boarding  deft's  open  car,  by  platform  at  its  side,  driver 
slowed  up,  did  not  stop,  car  moving  slowly,  while  plff  was  getting  on,  driver 
though  looking  at  him  let  go  the  brake,  car  started  up  with  j€rk,  causing 
plff's  foot  to  slip,  and  get  under  car;  proof  that  plff  was  in  the  habit  of 
jumping  on  deft's  cars  while  in  motion  excluded.    Injury,  foot  crushed. 

Verd.  $1,600.— Aff.  at  Gen.  Term.— Aff. 


Alien  V.  Wiiiianubnrgli  Sav.  Bank.     69  N.  Y.  314. 

Payment  of  deposit  to  wrong  person. 


Cameron  v.  Seaman.     69  N.  Y.  396* 

Neglect  to  file  annual  report  of  corporation. 


Arctic  Fire  Ins.  Co.  v.  Austin.     69  N.  Y.  470. 

Plff  insured  cargo  of  corn  on  canal  boat,  towed  by  deft*s  tug,  run  into  by 
another  tug  of  deft,  night,  no  watch  on  canal  boat,  nor  light,  towage  contract 
provided  that  the  towing  was  done  at  risk  of  owner  of  canal  boat;  plff  paid 
the  loss. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri  ord. 
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Robinson  v.  Chittenden.     69  N.  Y.  525. 

Suit  for  nondelivery  of  trunk  shipped  by  deft's  vessel;  vessel  chartered  by 
others  for  the  voyage,  to  be  victualled,  manned,  sailed  at  owner's  expense, 
charterer's  freight  clerk  gave  plff  receipt  for  trunk,  no  bill  of  lading  given, 
not  entered  on  manifest,  nothing  to  show  master  that  it  was  distinguishable 
from  other  part  of  cargo,  which  was  consigned  to  consignees  of  charterer;  on 
arrival  at  destination  trunk  delivered  to  the  consignees  of  the  charterers. 
Held,  owners  of  vessel  not  liable. 


Wehle  V.  Conner.     69  N.  Y.  946. 

1st  Appeal.    63  N.  Y.  258. 
Neglect  to  return  execution. 


De  Forest  v.  City  of  Utica.     69  N.  Y.  614. 

Plff  fell  on  sidewalk,  out  of  repair,  evidence  of  its  condition  two  days  after 
the  accident  admitted;  plff  was  pregnant  when  she  fell,  she  felt,  as  she  ex- 
pressed it,  as  if  her  "  inwards  turned  upside  down;"  expert  evidence  admitted, 
increased  pain  at  childbirth  due  to  malposition  of  the  child  which  might  have 
been  caused  by  the  fall.  Injury,  ankle  sprained  and  increased  pain  at  child- 
birth. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 


Leosard  v.  Collins.     70  N.  Y.  90. 

riff's  intestate,  killed  by  fall  of  earth,  employee  of  deft,  removing  bank  of 
earth,  frozen  at  top,  deceased  working  at  bottom,  top  partially  overhanging, 
was  told  by  deft  that  the  bank  would  not  be  cut  away  for  half  an  hour; 
relying  on  that  he  continued  working;  a  few  minutes  after,  deft  in  violation 
of  promise  ordered  top  to  be  cut  away,  fell;  court  charged  that  if  deft  could 
have  done  anything  that  could  have  prevented  the  accident,  he  should  have 
done  it;  refused  to  charge  that  if  the  deceased  saw  men  on  the  bank  cutting 
it  down  he  could  not  recover  on  the  theory  that  he  had  no  warning. 

Verd.  $2,600. —  Aff .  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Lambert  v.  Staten  Island  R.  R.  Co.     70  N.  Y.  104. 

Plff's  intestate  drowned,  was  in  open  sailboat,  anchored  at  night  off  Gover- 
nor's Island,  in  track  of  deft's  ferryboat,  which  proceeding  at  unusual  rate 
of  speed  ran  her  down,  deceased  knew  he  was  in  ferry  track,  lantern  on  seat 
in  front  of  mast,  seen  600  feet  off  by  passengers  on  the  boat;  deceased  did  not 
cut  his  anchor  rope;  harbor  master's  regulations  provided  that  no  vessel 
should  be  anchored  within  certain  limits,  there  was  evidence  that  the  sailboat 
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was  anchored  within  them;  court  refused  to  charge  that  if  she  was  so  anchored 
plff  could  not  recover;  Laws  of  1829,  chapter  314,  extended  to  the  place  in 
question  the  provisions  of  the  Rev.  Stat,  requiring  masters  of  vessels  anchor- 
ing at  night  to  lower  their  peak  and  show  light  in  rigging  twenty  feet  above 
deck,  sailboat  had  no  deck,  no  rigging  twenty  feet  high;  court  refused  to 
charge  that  if  the  failure  to  exhibit  a  light  twenty  feet  above  deck  contributed 
to  the  accident  must  find  for  deft. 
Verd.  ^,000.— Aff.  at  Gen.  Term.— Aff. 


Hays  V.  Miller.     70  N.  Y.  lu. 

Deft,  in  burning  his  fallow  land,  did  so  carelessly,  fire  spread  to  pljff'«  land. 


Cordell  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     70  N.  Y.  119. 

1st  Appeal.    64  N.  Y.  636. 
3d  Appeal.     76  N.  Y.  330. 
4th  Appeal.    79  N.  Y.  636. 
The  new  question  on  this  appeal  was  upon  the  judge's  charge,  leaving  to 
the  jury  to  say  whether  it  was  negligent  in  the  deft  to  pile  the  debris  so 
near  its  track  at  a  crossing  used  by  the  public  that  a  person  could  not  see  a 
train  until  it  was  upon  him. 
Verd.  $6,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


McAlpln  V.  Powell.     70  N.  Y.  ij6. 

Plff's  intestate,  boy  of  10,  killed  by  falling  through  trapdoor  of  fire-escape 
of  deft's  tenement;  boy's  father  rented  the  floor,  occupied  room  opposite  fire- 
escape  as  a  workshop,  servant  of  father  working  there,  had  charge  of  boy, 
permitted  him  to  sit  on  the  window-siU  with  feet  resting  on  fire-escape  plat- 
form, trapdoor  held  in  place  by  piece  of  wire  and  string,  its  hinges  having 
rusted,  gave  way;  the  fire-escape  not  intended  to  be,  nor  was,  used  as  a 
balcony,  children  were  not  accustomed  to  go  on  it. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri  ord. 


Tone  V.  The  Mayor,  Etc.,  of  N.  Y.     70  N.  Y.  isj. 

Deft's  board  of  revision,  etc.,  neglected  to  confirm  an  assessment. 


Besel  V.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     70  N.  Y.  171. 

Plff's  intestate,  a  car  repairer,  killed  while  repairing  car  at  end  of  train  of 
forty-nine  cars,  run  at  end  of  trip  as  usual  on  to  repair  track  for  inspection 


Digitized  by 


Google 


462  Cases  Condensed.  [Partll. 

and  Buch  repain  as  could  be  done  on  the  track;  repaired  cars,  disconnected 
from  rest  of  train,  were  being  drawn  off  by  an  engine,  coupling  pin  broke, 
grade  descending,  cars  ran  back  against  those  left  behind,  deceased  under  one 
of  latter,  run  over;  the  negligence  claimed  was  not  enough  brakemen  to  run 
train  from  repair  track,  and  no  brakeman  at  rear  of  departing  cars,  who  if 
there,  could  have  stopped  the  fugitive  cars;  it  was  not  claimed  that  deft  had 
failed  to  employ  enough  brakemen  nor  that  those  whose  duty  it  was  to 
attend  to  this  business  were  unskillful. 
Verd.  $4,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Wood  V.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     70  N.  Y.  198. 

Plff's  intestate,  engineer  on  Alb.  &  Sar.  railroad,  killed  in  a  collision  be- 
tween his  train  and  deft's  train  at  a  crossing  of  the  two  tracks;  by  agree- 
ment between  the  companies,  deft's  trains  were  lo  come  to  full  stop  before 
crossing,  the  others  had  right  of  way  without  stopping;  deft's  rules  provided 
that  all  its  trains  were  to  stop,  and  engineer  not  relieved  from  blame  if  he 
failed  to  stop  even  though  ordered  to  do  so  by  the  conductor;  a  depot  of  the 
Alb.  &  Sar.  road  at  the  point,  its  agent  was  in  deft's  employ  as  telegraph 
operator  and  flagman,  he  knew  deceased's  train,  behind  time,  to  be  approach- 
ing: deft's  train  slowed  up  to  stop,  flagman  signaled  it  by  white  flag  to 
proceed,  which  it  did;  discovering  deceased's  train  approaching,  flagman  went 
up  the  Alb.  &  Sar.  track  and  waved  red  flag  for  latter  train  to  stop,  then 
returned  to  the  crossing  and  waved  white  flag  again  for  deft's  train  to  pro- 
ceed, deceased's  train  not  stopping  he  waved  red  flag  to  both,  too  late  to 
prevent  collision. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Magnln  v.  Dinsmore.     70  N.  Y.  410. 

1st  Appeal.     53  N.  Y.  652. 

2d  Appeal.     56  N.  Y.  168. 

3d  Appeal.    62  N.  Y.  35. 
No  new  facts.    Court  charged  that  in  no  event  was  plff  entitled  to  mcnre 
than  $50  and  interest.    Held,  that  the  neglect  or  other  act  which  will  deprive 
the  carrier  of  the  benefit  of  a  contract  for  limited  liability  fairly  made  for  the 
carriage  of  goods,  must  be  more  than  mere  omission  of  ordinary  care. 


Ham  V.  The  Mayor,  Etc.,  of  N.  Y.     70  N.  Y.  489* 

Plff's  stock  in  trade  in  wareroom,  injured  by  foul  water  running  on  it, 
from  defectively  constructed  water-closets  in  upper  part  of  same  building 
occupied  as  a  school,  under  lease  by  board  of  education  of  city  of  New  York, 
that  board  had  been  a  corporation,  its  powers  and  duties  had  become,  by 
Laws  of  1871,  chap.  574,  §  7,  vested  in  the  department  of  public  instruction, 
created  thereby  as  a  branch  of  the  government  of  such  city. 

Verd.  for  plff.  excep.  to  be  heard  at  Gen.  Term. —  Excep.  sustained  at  Gen. 
Term,  new  tri.  ord. —  Aff.  judg.  absol.  agst.  plff. 
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Wilson  V.  Knapp.     70  N.  Y.  596. 

Plflf'8  barque  injured  in  negligent  collision  with  ferryboat  owned  by  deft's 
testator;  main  question  was  whether  plff  was  owner  or  not. 


Lanigan  v.  N.  Y.  Qas  Light  Co.     71  N.  Y.  29. 

PlfiTs  goods  damaged  by  explosion  of  gas  in  his  cellar,  deft  had  supplied 
the  gas,  on  notice  from  plff  had  discontinued  it,  removed  meter,  undertaken 
to  close  service  pipe,  negligent,  gas  escaped,  plff  notified  deft,  it  promised  to 
fix  it,  failed  to  do  so,  plff  sent  servants  into  cellar  to  tap  a  barrel,  cellar 
closed  for  five  days,  lighted  match,  explosion;  cellar  had  been  visited  with 
light  before  while  gas  escaped,  no  explosion  followed. 

Rep.  for  deft,  finding  of  fact  plff  guilty  of  conirib.  neg. —  Rev.  at  (Jen. 
Term,  new  tri.  ord. —  Rev.  judg.  on  rep.  aff. 


Ward  V.  Atlantic  &  Pacific  Tel.  Co.     71  N.  Y.  81. 

Plff^s  intestate,  the  original  plff  injured  by  fall  of  deft's  telegraph  pole 
after  storm  of  imusual  force;  whether  pole  originally  defective,  or  had  become 
so  by  decay  was  left  to  jury  as  a  disputed  question  of  fact;  court  refused 
to  charge,  "  that  deft  was  not  bound  so  to  make  or  manage  the  line  as  to 
guard  against  storms  of  unusual  severity,  the  occurrence  of  which  could  not 
be  reasonably  expected."    Injury,  shock  and  nervous  prostration. 

Verd.  $1,600. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  Whether  a  company  is  bound  to  have  its  poles  safe  against  storms, 
which  though  unusual,  can  be  reasonably  expected  is  not  decided  by  this  case. 
In  stating  the  rule  of  this  case,  the  language  of  the  request,  the  denial  of 
which  required  the  reversal,  has  been  followed.  Every  wmter  severe  storms 
occur.    What  is  the  measure  of  a  company's  duty  as  to  such? 


Mynard  v.  Syracuse,  Bing.  &  N.  Y.  R.  R.  Co.     71  N.  Y.  180. 

Plff's  steer  lost  while  in  transportation  through  deft*s  negligence;  contract 
of  shipment  contained  clause  releasing  deft  "from  all  claims,  demands,  and 
liabilities  of  every  kind  and  character  whatsoever  for  or  on  acjcount  of  or 
connected  with  any  damage  or  injury  to  or  loss  of  said  stock  or  any  portion 
thereof,  from  whatsoever  cause  arising."  Held,  loss  through  deft's  negligence 
not  included  and  deft  liable. 


Dyer  v.  Erie  Ry.  Co.     71  N.  Y.  jj8. 

Plff  injured  at  deft's  crossing,  in  a  village,  riding  at  rear  of  wagon,  on 
invitation  of  driver;  buildings  intercepted  view  of  train,  which  had  been 
standing,  began  to  back  over  crossing  without  warning;  horses  frightened  bv 
blowing  off  of  steam,  became  unmanageable;  plff  was  thrown  or  jumped  off 
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of  wagon,  injured  by  the  backing  train;  court  charged  that  the  jury  were 
to  decide  what  signals  should  have  been  given  by  deft.    Injury,  foot  injured. 
Verd.  $1,000,  excep.  at  Gen.  Term- — Exoep.  overrul.  at  Gen.  Term,  judg. 
ord.  on  verd. —  Rev.  new  tri.  ord. 


Dolan  V.  Del.  &  Hud.  C.  Co.     71  N.  Y.  285. 

Plff  injured  at  deft's  crossing,  city  street,  houses  built  up  to  line  of  street, 
obscured  view  of  track  except  in  front,  long  train  on  one  track  extended 
across  street,  except  it  had  been  parted  to  allow  passage,  cars  on  next  track 
obstructed  view  of  third  track,  on  which  train  coming  ten  miles  an  hour, 
which  could  not  be  seen  until  plff  drove  upon  the  track;  he  had  looked  for 
train,  saw  none,  listened  for  signals,  heard  none,  noise  in  street,  looked  for 
flagman  usually  stationed  there  by  deft,  as  required  by  city's  ordinance,  saw 
none,  did  not  stop,  drove  on,  struck  by  train.  Injury,  leg  broken  and  hip 
injured. 

Verd.  $2,000.— A  ff.  at  Gen.  Term.— Aff. 


Miller  v.  Long  Island  R.  R.  Co.     71  N.  Y.  aSo. 

Plff's  timbered  land  and  lands  of  others  whose  claims  were  assigned  to  him, 
set  on  fire  by  a  passing  engine  on  deft's  road.  The  question  was  as  to  the 
title  to  the  land. 


Coughiin  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     71  N.  Y.  443- 

Plff  injured  through  deft's  negligence;  an  attorney  went  to  him  and  to 
induce  him  to  put  the  claim  in  his  hands  for  prosecution  agreed  not  only  to 
render  services  but  also  to  advance  all  the  money  needed  to  carry  on  the  suit; 
after  suit  brought  deft  settled  with  plff,  pleaded  settlement  in  bar.  (This 
was  before  §  66  of  present  Code,  giving  attorneys  a  lien  on  claims  for  torts 
as  well  as  contracts,  but  as  §§  73  and  74  of  present  Code  are  in  substance 
the  same  as  in  former  Code,  the  case  is  not  obsolete. 

Rep.  for  deft. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  on  rep.  aff. 


Wooster  v.  Forty-second  St.,  Etc.,  R.  R.  Co.     71  N.  Y«  471. 

1st  Suit.    50  N.  Y.  203. 
In  50  N.  Y.  203,  the  name  is  spelled  Worster. 

Plff's  horse  injured  through  deft's  negligence;  eight  years  before  action 
begun  had  sued  in  Marine  Court;  complaint  dismissed,  Com.  Pleas  had  reversed 
nonsuit,  but  could  not  under  then  existing  provisions  of  law  grant  a  new 
trial;  deft  had  appealed  to  Court  of  Appeals  where  reversal  was  affirmed; 
present  action  brought  within  one  year  from  last  decision,  but  not  within  one 
year  from  decision  by  Com.  Pleas. 

Verd.  directed  for  deft.— Rev.  at  Gen.  Term,  new  trL  ord.— Aff.  judg. 
absol.  agst.  deft. 
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Taber  v.  Del..  Lack.  &  W.  R.  R.  Co.     71  N.  Y.  489. 

Plflf  passenger,  her  station  announced,  train  slowed  up,  passengers  got  up 
to  get  out,  among  them  plflf,  she  had  not  heard  the  announcement,  knew  the 
station  less  than  a  mile  from  last  one,  train  overshot  station,  came  to  a  stop, 
a  moment  later  without  any  announcement  it  started  back,  threw  plflf  down, 
she  being  in  tne  act  of  alighting  supposing  the  stop  was  at  the  station,  dark 
night.    Injury,  head  and  face  lacerated  and  left  arm  cut  oflf. 

Verd.  $9,000,  excep.  at  Gen.  Term.— Excep.  overrul.  at  Gen.  Term,  judg. 
ord.  on  verd. —  Aflf. 


Carpenter  v.  Eattem  Transp.  Co.     71  N.  Y.  574. 

Plflf's  canal  boat  sunk  in  collision  on  its  way  up  the  Sound  towed  by  one 
of  deft's  tugs,  moored  over  night  to  wharf  at  Port  Morris,  deft's  tugs  moored 
to  east  of  it,  stems  to  east,  insuflOdently  moored  to  withstand  ice,  which  on 
turn  of  tide  would  come  down  on  them  from  the  east,  with  wind  as  well  as 
tide;  when  it  came,  moorings  gave  way,  tugs  ran  into  boat;  a  witness  for 
deft  was  not  allowed  to  answer  whether  in  his  opinion  as  a  canal  boatman 
the  plflf  in  any  way  neglected  to  do  anything  which  he  might  have  done  to 
save  his  boat. 

Verd.  for  plflT.—  Aflf.  at  Gen.  Term.—  Aflf. 


N.  Y.  ft  B.  S.  ft  L.  Co.  V.  aty  of  Brooklyn.     7X  N.  Y.  580. 

Plflfs  property  depreciated  by  failure  of  deft  to  rebuild  a  dock  after  being 
directed  to  do  so  by  Legislature. 


Briggs  V.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     7^  N.  Y.  j6. 

Plflfs  icehouse  burned  by  sparks  from  a  stovepipe  placed  by  deft  in  switch- 
man's watchhouse,  in  violation  of  city  ordinance;  evidence  that  it  was  in- 
sured excluded. 

Verd.  for  plflf.— Aflf. 


Weeks  v.  N.  Y.,  N.  H.  ft  H.  R.  R.  Co.     7^  N.  Y.  go. 

Plflf  passenger,  bonds  stolen  from  him  in  deft's  car;  car  unattended  by  any 
trainman,  being  driven  through  streets  of  a  dty;  robbers  jumped  aboard, 
robbed  plflf,  jumped  oflf. 

Verd.  for  plflf,  excep.  at  Gen.  Term. —  Exeep.  sustain,  at  Gen.  Term,  new  in. 
ord.— Aflf.  judg.  absol.  agst.  plflf. 


City  of  Rochester  v.  Montgomery.    7J  N.  Y.  6$. 

Plflf  mulcted  in  damages  in  an  action  by  a  passer-by  in  its  street  for  an 
injury  due  to  obstructions  placed  there  by  deft  while  erecting  a  building 
under  contract  with  plflf,  deft  had  been  given  notice  of  the  suit  against  plflf, 
and  that  he  would  be  called  on  to  indemnify  it  against  any  judgment  therein. 

Bep.  for  plflf.—  Aflf.  at  Gen.  Term.—  Aflf. 
30 
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Qemumia  Fire  Ins.  Co.  v.  Memphis  &  C.  R.  R.  Co.     7 J  N.  Y.  90. 

A  shipper's  goods  destroyed  by  fire  while  in  transit  over  deft's  road,  plff 
paid  loss,  took  assignment  of  claim  from  shipper,  bill  of  lading  not  read  by 
shipper,  contained  exemption  from  loss  by  fire.  Held,  shippers  are  bound 
to  examine  bills  of  lading,  and  if  they  accept  them  without  objection,  cannot 
claim  ignorance  of  contents,  and  that  such  a  clause  exempts  carrier  unless 
fire  occurred  through  its  negligence. 


Fanners  &  M.  Nat.  Bank  v.  Erie  Ry.  Co.     7J  N.  Y.  188. 

Plff  made  advances  to  an  apparent  shipper  of  wheat  over  deft's  road  upon 
a  bill  of  lading  negligently  made  out  by  deft  to  such  shipper,  it  having  notice 
of  the  true  owner;  true  owner  had  obtained  advances  on  same  wheat  from 
another  bank ;  plff  sold  the  wheat  for  reimbursement ;  the  other  bank  sued  plff 
for  conversion  and  recovered;  plff  then  sued  deft  for  damages  for  its  negli- 
gence, using  the  record  in  the  other  case  (notice  of  which  had  been  given  to 
deft)  as  evidence.     Held,  deft  liable. 


Town  of  Pierrepont  v.  Loveless.     7 J  N.  Y.  Jii. 

riff's  bridge  over  Racket  river  injured  by  a  jam  of  logs,  defts  owners,  in 
severalty,  of  mills  along  the  river,  owned  logs  in  severalty,  made  separate  con- 
tracts with  contractors  for  driving  logs  down  the  river;  contractors  massed 
the  logs  for  floating,  distributed  them  at  the  several  mills,  injury  occurred 
through  contractor's  negligence,  business  in  itself  not  injurious  to  bridges, 
no  evidence  as  to  ownership  of  logs  injuring  bridge. 

Report  for  plff. —  Aff .  at  Gen.  Term. —  Rev.  new  trL  ord. 


Dorrity  v.  Rapp.     72  N.  Y.  307. 

Plff's  house  injured  by  excavation  on  deft's  adjoining  lot,  which  went  down 
more  than  ten  feet  below  the  curb;  deft  did  not  apply  to  plff  for  permit  to 
Shore  under  chap.  Q  of  Laws  of  1855. 


Fnrst  V.  Second  Ave.  R.  R.  Co.     7^  N.  Y.  $42. 

Plff  a  child  run  over  by  deft's  car;  conductor,  witness  for  deft,  testified, 
inside  car  collecting  fare;  on  cross,  denied  having  said  to  third  person  if  driver 
looking  would  not  have  run  over  the  child ;  plff  allowed  to  prove  by  such  third 
person  that  the  conductor  had  said  so ;  conductor  had  not  testified  that  driver 
did  look.     Injury,  arm  amputated,  internal  and  bodily  injuries. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Jaquiss  v.  Hagner.     72  N.  Y.  605. 

Plff  put  into  hands  of  defts  as  attorneys  for  suit  a  claim  for  money  loaned, 
on  which  they  obtained  judgment,  but  not  collection;  they  did  not  before 
judgment  obtain  any  lien  on  the  debtor's  property ;  it  did  not  appear  from  the 
complaint,  or  on  the  trial  that  the  attorneys  could  have  procured  such  a  lien 
by  notice  of  Us  pendens,  or  attachment  or  could  have  obtained  an  order  of 
arrest. 

Verd.  for  defts.—  Aff .  at  Gen.  Term. —  Aff. 

NoTB. —  The  explanation  of  this  action,  and  this  appeal,  lies  in  the  fact  aa 
appears  in  the  report  that  the  plaintiff  conducted  it  himself. 


King  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     7^  N.  Y.  607. 

Ist  Appeal.    66  N.  Y.  181. 

Facts  same  as  before;  only  new  questions  (1)  piece  of  the  broken  hook 
allowed  to  be  shown  to  jury;  (2)  plff's  counsel  was  allowed  to  ask  a  witness 
if  he  could  not  see  cross  tracks  on  the  broken  piece,  (3)  a  question  as  to 
the  proper  extent  of  cross-examination. 

Verd.  $4,276.— Aff.  at  Gen.  Term.— Aff. 


Booth  V.  Boston  ft  Albany  R.  R.  Co.     73  N.  Y.  38. 

Ist  Appeal.    67  N.  Y.  6M. 

The  only  question  arose  on  certain  requests  to  charge  evidently  prepared  as 
a  forlorn  hope,  for  the  purpose  of  evading  the  rule  in  the  Flike  case  or  reopen- 
ing it  for  discussion;  court  says,  nothing  new  presented;  among  the  points 
was  one  to  the  effect  that  the  negligence  of  starting  the  train  with  insufficient 
help  was  not  the  deft's  negligence,  but  that  of  the  coservant  who  started  the 
train,  in  failing  to  obey  deft's  rule  that  trains  should  start  with  a  certain 
number. 

Verd.  $7,600.— Aff.  at  Gen.  Term.— Aff. 

Note. —  It  should  be  noted  that  in  91  N.  Y.,  at  p.  601,  the  court  say  that 
the  rule  of  this  case  was  that  "  no  matter  whose  immediate  negligence  it  was 
to  start  the  train  without  sufficient  brakemen,  it  was  in  law  the  negligence 
of  the  defendant." 

But  with  all  due  deference,  we  beg  to  suggest  that  that  is  not  the  point  in 
the  cases  growing  out  of  this  accident.  The  company  had  made  a  rule,  as 
to  the  number  of  the  crew  who  should  go  out  with  its  trains,  this  rule  was 
disobeyed,  the  train  was  started  by  an  employee  with  a  brakeman  missing. 
The  question  here  presented  (one  which  does  not  seem  to  have  been  urged  in 
the  Flike  case)  was  whether,  the  company  having  made  a  rule  on  the  sub- 
ject, the  failure  to  obey  it  was  the  negligence  of  a  servant,  or  its  own;  and 
the  affirmance  of  the  judgment  in  face  of  the  request  necessarily  means  that 
a  railroad  company  is  bound  to  see  that  this  particular  rule  is  obeyed.  The 
dictum  of  Allen,  J.,  in  Wright  case  (see  note  to  that  case),  and  the  holding  of 
the  court  in  Slater  v.  Jewett,  cannot  be  reconciled  with  this  ruling,  notwith- 
standing the  labored  reasoning,  in  the  latter,  of  Folger,  J.,  in  vain  attempt 
to  distinguish  them. 
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Fairfax  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     73  N.  Y.  167. 

lat  Appeal.  67  N.  Y.  11. 
On  new  trial  it  appeared  that  plff  had  not  gone  hy  same  route  as  his  bag- 
gage; he  and  his  baggage  traveled  together  part  of  the  way,  and  then  sepa- 
rated, he  going  by  the  route  his  ticket  called  for,  and  his  baggage  through  the 
mistake  of  one  of  the  carriers  on  the  route  being  sent  over  def t's  line,  although 
by  the  marks  on  the  check  deft  might  have  known  it  was  to  be  carried  by 
another  route ;  plff  ignorant  of  mistake,  demanded  his  baggage  of  deft  as  soon 
as  he  had  reason  to  believe  deft  had  it;  in  the  portmanteau  were  thirty-nine 
sovereigns  which  the  jury  found  were  reasonable  amount  under  the  circiun- 
stances  for  plff's  journey.  Held,  deft  liable  as  warehouseman  for  full  amount 
of  loss. 


Mailer  v.  McKesson.     73  N.  Y«  19$. 

Plff,  employee,  bitten  by  deft's  dog,  known  by  deft  to  be  viddus,  enabled 
to  inflict  injury  through  negligence  of  coservant.  Injury,  leg,  arm,  and  thigh 
injured  by  bites,  shin  bones  and  teeth  by  falling. 

Verd.  11,600.— Aff.  at  Gen.  Term.— Aff. 


Dutchess  County  Mut.  Ins.  Co.  v.  Hachfleld.     73  N.  Y.  jj6* 

Controversy  as  to  negligence  of  purchaser  of  negotiable  securities  when 
buying  them. 


Madan  v.  Sherard.     73  N.  Y.  329. 

Plff  delivered  his  trunk  check  to  agent  of  deff  s  express  company,  received 
receipt  entitled  "  domestic  bill  of  lading,''  which  contained  exemption  clause 
limiting  liability  to  $100;  circumstances  like  those  in  Blossom  v.  Dodd. 
Held,  plff  had  right  to  suppose  it  was  a  mere  receipt,  and  that  if  he  had  no 
notice  that  it  was  intended  to  subserve  any  other  purpose,  his  omission  to  read 
it  was  not  per  se  negligence. 


Lynch  v.  McNally.     73  N,  Y.  347. 

Attack  by  vicious  dog. 


Hill  V.  Syracuse,  Bing.  &  N.  Y.  R.  R.  Co.     73  N.  Y.  38i. 

Suit  for  damages  for  delay  of  two  months  in  shipment  of  wool,  price  mean- 
time fallen;  before  delivery  of  it  to  deft  its  agent  said  would  be  shipped  within 
two  weeks;  when  delivered,  and  bill  of  lading  given,  plff  did  not  read  it,  more 
than  to  notice  whether  weights  correctly  stated;  contained  clause  of  exemp- 
tion against  damages  for  delay.  Held,  parol  agreeniMit  ooold  not  be  re- 
sorted to  to  vary  terms  of  bill  of  lading,  which  bound  plff  whether  read  by 
him  or  not«  and  deft  not  liable. 
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Kennedy  v.  The  Mayor,  Etc.,  of  N.  Y.     73  N.  Y.  365- 

Plffs  horse  and  cart  backed  off  deft's  dock,  no  string-piece,  horse  became 
luunaiiageable,  plff  made  every  effort  to  save  him. 
Nonsuit  on  opening. —  Aff .  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Connecticut  Fire  Ins.  Co.  v.  Erie  Ry.  Co.     73  N.  Y.  399* 

Suit  to  recover  amount  of  loss  paid  for  fire  due  to  negligence  of  deft,  the 
insured  having  in  settlement  with  deft  reserved  all  claims  agst.  plff. 


Welsh  V.  German  American  Bank.     73  N.  Y.  4J4. 

Deft  charged  to  plff's  account  various  checks  on  which  payee's  indorsements 
had  been  forged.    Suit  to  recover  the  amounts. 


Dale  V.  Del.,  Lack.  &  W.  R.  R.  Co.     73  N.  Y.  468. 

Plff  passenger,  arm  broken,  hit  by  bridge,  over  which  car  passing,  bridge 
wooden,  plff  allowed  to  prove  few  months  after  accident  bridge  replaced  by 
iron  one,  distance  from  track  to  truss  greater  than  in  old  bridge,  new  trusses 
did  not  come  up  as  high  as  sills  of  car  windows,  this  evidence  to  show  old 
bridge  considered  by  deft  too  narrow  for  safety.     Injury,  arm  broken. 

Verd.  12,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Mott  V.  Consumers*  Ice  Co.     73  N.  Y.  943. 

Plff  injured  by  upset  of  his  carriage  by  deft's  ice  wagon;  one  of  plff's  wit- 
nesses gave  it  as  his  opinion  that  deft's  driver  purposely  drove  against  the 
plff's  carriage,  afterward  qualified  it  by  saying  he  could  not  tell ;  plff's  ox)unsel 
read  the  evidence  deft's  answer,  containing  an  admission  (so  called)  that  the 
up-setting  had  been  done  by  its  driver  "  willfully." 

Nonsuit —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Mehan  v.  Syracuse,  Bing.  &  N.  Y.  R.  R.  Co.     73  N.  Y.  sS$. 

Plff's  intestate,  engineer,  killed,  engine  ran  off  track,  track  badly  out  of 
repair;  court  charged  if  deceased  knew  or  ought  to  have  known  the  real  nature 
of  the  defects  plff  could  not  recover. 

Verd.  $4,500.— Aff.  at  Gen.  Term.— Aff. 


Digitized  by 


Google 


470  Cases  Condensed.  [Partll. 

Weston  V.  N.  Y.  Elev.  R.  R.  Co.     73  N.  Y.  995. 

Plff  passenger^  slipped,  though  using  care,  on  ice  allowed  to  accumulate  on 
deft's  uncovered  platform,  across  which  passengers  had  to  go  from  waiting- 
room  to  reach  trains;  other  passengers  slipped  at  same  place;  court  charged, 
deft  bound  to  be  on  the  alert  to  make  its  platforms  safe  in  cold  weather,  either 
by  removing  the  ice  or  putting  sand  or  ashes  on  it,  and  while  not  bound  to 
keep  them  so  that  passengers  could  not  slip,  it  was  bound  to  keep  them  so 
that  persons  using  ordinary  care  which  people  used  when  not  apprised  of 
danger,  would  not  slip ;  refused  to  charge  to  effect  deft  not  bound  to  use  more 
care  than  one  who  permitted  the  public  by  a  bare  license  to  go  upon  his 
premises.     Injury,  leg  broken. 

Verd.  $9,000.—  Aff.  at  Gen.  Term.—  Aff. 


Rexter  v.  Starln.     73  N.  Y.  601. 

Plff  injured  in  collision  between  his  canal  boat  and  deft's  tug;  boat  moored 
to  dock,  plff  on  dock,  saw  tug  coming,  negligently  managed,  collision  immi- 
nent, went  on  his  boat  to  do  what  he  could  to  save  it,  struck  by  timber  torn 
off  in  the  crash.  Injury,  leg  broken. 

Verd.  13,000.— Aff.  at  Gen.  Term.- Aff. 


Ridell  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     73  N.  Y.  618. 

Simply  a  question  whether  plff  had  sufficient  interest  in  a  boat,  injured  by 
fire  through  deft's  negligence,  to  maintain  the  action. 


Curtis  V.  Del.,  Lack,  ft  W.  R.  R.  Co.     74  N.  Y.  116. 

riff's  baggage,  arriving  at  destination  in  this  State,  from  another  State, 
lost  here  through  deft's  negligence;  plff  not  on  train  which  carried  it,  but  wife 
and  children  were;  trunks  contained  paraphernalia  of  wife,  paid  for  by  plff, 
no  evidence  of  gift  by  him  to  wife,  law  of  State  where  baggage  checked  lim- 
ited liability.  Held,  plff  could  recover  full  amount,  law  of  other  State  did 
not  apply. 


Home  V.  The  Mayor,  Etc.,  of  N.  Y.     74  N.  Y.  364. 

Ist  Appeal.    47  N.  Y.  639. 

Shown  on  new  trial,  awning,  a  wooden  one,  defectively  constructed,  defect 
obvious,  required  no  experts  to  discover  it,  had  existed  long  time,  enough  to 
warrant  inference  of  constructive  notice  to  city  officials  of  its  dangerous  con- 
dition. 

Verd.  118,386.— Rev.  at  Gen.  Term,  new  tri.  ord.— Rev.  judg.  on  verd.  aff. 
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McQAffin  V.  City  of  Cohoes.     74  N.  Y.  387. 

Plff  injured  through  deft's  neglect  to  keep  its  sidewalk  in  repair,  charter 
provided  "no  action  against  the  city  on  a  contract,  obligation  or  liability 
express  or  implied  shall  be  conunenced  except  in  one  year  after  the  cause  of 
action  shall  have  accrued;"  action  not  begun  within  a  year  after  accident. 
Injury,  shock  causing  miscarriage. ' 

Report  ♦3,000.— Aff.  at  Gen.  Term.— Aff. 


Bertholf  v.  O'Reilly.     74  N.  Y.  809. 

Plff's  horse  died  from  overdriving  by  plffs  minor  son  while  intoxicated  with 
liquor  bought  from  deft's  tenant,  to  whom  deft  had  let  his  premisee  with 
knowledge  that  intoxicating  liquor  was  to  be  sold  on  them. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Volans  V.  Owen.     74  N.  Y.  926. 

Tiffs  minor  son,  while  intoxicated  by  liquor  sold  to  him  by  deft,  fell  and 
injured  himself,  thereby  subjecting  plff  to  medical  expenses,  and  loss  of  son's 
services  on  his  farm;  no  evidence  that  son's  services  were  necessary  to  plff's 
support,  or  diminished  plff'e  means  so  as  to  make  them  inadequate  to  his 
support. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Adair  v.  Brimmer.     74  N.  Y.  539. 

Deft's  ooexecutor  had  wasted  the  estate,  he  might  have  prevented  it  by 
proper  care. 


C«rpeiiter  v.  Blake.     79  N.  Y.  u. 

1st  Appeal.    50  N.  Y.  606. 

Plff  fell  from  horse,  dislocated  elbow,  deft,  a  physician,  operated  on  arm, 
ordinary  case,  no  cure  resulted,  crippled  probably  for  life;  issue  of  negli- 
gence wholly  one  of  fact;  question  to  plff  whether  she  relied  on  what  deft  told 
her  as  to  condition  of  her  arm  allowed ;  court  refused  to  charge  if  plff  guilty 
of  any  negligence  in  management  of  arm,  through  fault  of  her  attending  sur- 
geon after  deft  ceased  to  have  charge  of  the  case,  or  without  such  fault  of  the 
surgeon,  and  such  negligence  contributed  in  any  material  degree  to  produce 
present  bad  condition  of  arm,  deft  not  responsible. 

Verd.  11,200.— Aff.  at  Gen.  Term.— Aff, 
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SewM  V.  City  of  Cohoes.     7S  N.  Y.  45- 

Plff  driving  a  circu«  wagon  ten  feet  high  on  deft's  street,  cruBhed  against 
tramway  across  street  ten  feet  above  it,  turned  a  comer  into  the  street, 
looked  back  to  see  if  hind  wheel  would  dear  comer,  looked  ahead,  saw 
tramway,  unable  to  stop  in  time;  street  had  been  a  strip  of  land,  with  tram- 
way on  it,  belonging  to  the  State,  along  canal,  graded  and  paved  as  a  street 
about  a  year  previous  under  resolution  of  city  council;  evidence  admitted  of 
resolution  of  council  two  days  after  accident  to  remove  it,  was  removed. 
Injury,  shoulder  and  ribs  broken,  head  and  scalp  injured,  also  internal  in- 
juries. 

Verd.  $7,000.— Aff.  at  Gen.  Term.— Aff. 


Cooper  V.  Eastern  Transp.  Co.     75  N.  Y.  116. 

PlflTs  intestate  killed  in  collision  on  Hudson  river,  between  a  canal  boat,  on 
which  she  was,  in  tow  by  tug  of  the  deft  company,  and  a  schooner  in  tow  by 
tug  of  deft  Austin;  one  tug  signaled  the  other  to  go  to  the  right,  then  sig-  - 
naled  it  to  go  to  the  left;  rules  of  navigation  require  vessels  meeting  head-on 
to  go  to  the  right,  or  to  the  left,  if  deemed  unsafe  to  go  to  the  right,  after 
signal  as  provided  for  that  emergency;  court  charged  that  persons  managing 
the  respective  tugs  were  bound  to  exercise  proper  care  and  diligence  in  the 
management  of  their  vessels,  whether  such  care  required  an  observance  or 
departure  from  the  general  rules  or  not,  and  irrespective  of  their  force  if  the 
contest  were  between  themselves. 

Verd.  $4,000  agst.  both,  appeal  by  deft  co.— Aflf.  at  Gen.  Term.— Aff. 

Note. —  In  this  case  it  was  deemed  safer  to  follow  the  language  of  the 
charge,  but  its  meaning  translated  into  simpler  phrase  seems  to  be  this: 

The  amount  of  care,  which  a  steamboat  with  a  tow,  on  meeting  another 
steamboat  with  a  tow,  is  bound  to  observe  toward  both  tows  is  more  than 
a  mere  blind  obedience  to  the  general  rules  of  navigation. 


Smith  V.  Rathbun.     75  N.  Y.  uj. 

Suit  against  director  and  vice-president  of  bank  for  negligently  allowing  its 
cashier  to  misappropriate  its  funds.  The  question  involved  was  merely  one 
of  practice  in  regard  to  power  of  referee  to  allow  an  amendment  of  a  pleading 
on  condition  that  the  other  party  be  permitted  to  demur  to  it  as  amended. 


Csnfield  V.  Baltimore  Si  O.  R.  R.  Co.     75  N.  Y.  X44* 

2d  Appeal.  93  N.  Y.  532. 
Plff  shipped  several  boxes  of  goods  over  deft's  road  and  a  connecting  road, 
to  New  York,  packages  delivered  to  consignee ;  after  one  or  two  days,  on  being 
opened  some  articles  which  had  been  packed  in  one  of  the  boxes  missing,  dis- 
covery then  made  that  box  had  been  opened  and  nails  redriven,  no  evidence 
whether  this  was  done  while  box  in  possession  of  deft  or  its  connecting  road, 
or  of  the  consignee.     Held,  insufficient  to  establish  liability  of  deft 
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Blair  v.  Bartlett*     75  N.  Y.  150. 

PlfTs  arm  negligently  treated  by  deft,  a  physician;  deft  proved  a  judgment 
in  prior  suit  in  justice's  court  in  his  favor  against  plff  for  $28,  brought  to 
recover  value  of  same  services,  plff  had  put  in  an  answer,  withdrawn  it,  judg- 
ment by  default. 

Verd.  $1,000.— Rev.  at  Gen.  Term,  new  tri.  ord.— Aflf.  judg.  absol.  agst.  plff. 


Harris  v.  Uebelhoer.     75  N.  Y.  169. 

Plff's  intestate,  drowned,  crossing  Buffalo  river  in  scow  with  her  husband 
and  a  boy,  run  down  by  deft's  tug,  husband  sculling,  blind,  she  his  guide,  their 
business  required  them  to  cross  river  several  times  a  day,  he  sculled,  she 
watched,  directed  him  to  right  or  left  as  occasion  required,  clear  night,  stars 
shining,  objects  visible  on  water  hundred  feet  off,  tug  coming  down  river  four 
miles  an  hour,  husband  hailed  it,  scow  nearly  passed  across  tug's  course,  latter 
without  slackening  speed  steered  toward  scow,  if  kept  on  would  have  cleared 
it,  scow  carried  light;  act  of  Congress  provided  that  a  light  shall  be  carried 
by  such  craft  as  should  be  prescribed  by  board  of  inspectors,  no  proof  what 
the  board  had  prescribed;  court  declined  to  charge  that  if  the  scow  had  no 
light  as  prescribed  by  the  act,  it  was  evidence  on  the  question  of  negligence 
of  deceased. 

Verd.  $1,000.— Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  on  verd.  aff. 


Cregfai  V.  Brooldyn  Croaa  T.  R.  R.  Co.     75  N.  Y.  192. 

This  action  was  originally  brought  by  a  husband  to  recover  for  loss  of  ser- 
vices of  wife,  injured  through  deft's  negligence;  pending  it,  he  died,  motion  by 
his  admr.  to  continue  action. 

Order  entered  continuing  action  in  name  of  plff  as  admr. —  Aff.  at  Gen. 
Term.—  Aff. 


McMahon  v.  Second  Ave.  R.  R.  Co.     75  N.  Y.  Jji. 

Plff  injured  in  upset  of  his  truck,  driving  along  deft's  track,  wheels  of  one 
side  on  rail,  wheels  of  other  side  foot  beyond  other  rail,  and  between  it  and 
other  track;  house-owner  with  city's  permission  had  made  an  excavation  imder 
the  tracks,  notified  deft  thereof,  deft  under  contract  with  city  to  "pave  the 
streets  in  and  about  the  rails  in  a  permanent  manner  and  keep  the  same  in 
repair,"  deft  laid  a  bridge  across  the  trench,  bridge  insufficient.  Injury,  arm 
lacerated. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Claflin  V.  Meyer.     75  N.  Y.  j6o» 

Controversy  over  theft  of  goods  from  warehouse. 
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Salter  v.  Utica  Si  Black  River  R.  R.  Co.     75  N.  Y.  273. 

1st  Appeal.  59  N.  Y.  631. 
3d  Appeal.  86  N.  Y.  401. 
4th  Appeal.    88  N.  Y.    42. 

At  the  second  trial,  the  court  refused  to  charge  that  it  was  negligence  if 
deceased  approached  the  crossing  at  such  speed  as  to  be  unable  to  stop  or 
turn  his  horses  aside  before  actually  going  on  the  track. 

Verd.  $5,000.—  Aflf.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Bassett  v.  Fish.     75  N.  Y.  303* 

Plff  school  teacher,  injured  by  stepping  into  hole  in  schoolroom  floor,  with 
which  not  familiar,  duties  called  her  to  another  part  of  building,  had  seen 
hole  once  three  weeks  before;  deft's  trustees  of  a  union  free  school  district 
organized  under  Laws  of  1864,  chap.  555,  the  force  of  which  was  to  create  a 
corporation,  of  which  def ts  members ;  it  related  to  the  school  district  property, 
teachers  and  scholars,  only  as  such.     Injury,  leg  broken. 

Verd.  $3,500,  exc.  at  Gen.  Term. —  Exc.  overrul.  at  Gen.  Term,  judg.  directed 
for  plflf. —  Rev.  new  tri,  ord. 


People  ex  rd.  Loomis  v.  Board  of  Town  Audlton.     78  N.  Y.  316. 

Relator  recovered  judgment  against  commissioner  of  highways  of  town  of 
Little  Valley,  for  injuries  sustained  by  her  through  his  neglect  to  keep  in 
repair  a  bridge,  part  of  highway  of  said  town;  execution  returned  unsatisfied; 
she  requested  deft  to  audit  and  aUow  judgment  as  a  town  charge,  refused, 
alternative  mandamus  obtained. 

Order  quashing  writ. —  A£f.  at  Gen.  Term. —  AS, 


Voak  V.  Northern  Cent.  R.  R.  Co.     75  N.  Y.  3J0. 

Plff  thrown  out  of  buggy  by  sudden  turning  of  her  horse,  frightened  by  loud 
blast  of  whistle  of  deft's  locomotive  at  a  crossing,  no  signal  of  its  approach 
given  eighty  rods  off,  as  required  by  Laws  of  1854,  chap.  282,  $  7 ;  owing  to 
obstructions  of  view,  plff  had  not  discovered  train  until  she  was  within  three 
rods  of  tracks  could  not  there  turn  round,  backed  her  horse  three  rods,  when 
train  rushed  past,  with  shriek  of  whistle.     Injuries,  bruises,  etc. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Cordell  V.  N.  Y.  C.  Ss^  H.  R.  R.  R.  Co.     75  N.  Y.  330. 

1st  Appeal.    64  N.  Y.  535. 
2d    Appeal.    70  N.  Y.  119. 
4th  Appeal.    79    N.  Y.  636. 
Verd.  $5,000. — Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

NoTS. —  The  reversal  was  upon  the  oft-repeated  ground  that  a  nonsuit 
should  have  been  granted,  because  it  appeal^  that  deceased  was  well  ac- 
quainted with  the  locality,  and  could  have  seen  the  train  in  time  to  havs 
avoided  it. 
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Hoffman  (J.)  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     75  N.  Y.  605. 

Plff's  intestate,  passenger,  run  over  by  gravel  train  near  depot;  had 
alighted  from  passenger  train  at  depot,  path  from  depot  to  highway  seventy 
feet  off,  on  which  snow  two  feet  deep,  snow  shoveled  off  of  the  tracks;  after 
her  train  gone  by,  proceeded  to  cross  the  tracks  diagonally  to  highway,  stepped 
into  cattle-guard  filled  up  with  snow  even  with  track,  struck  before  she  could 
extricate  herself,  would  have  had  time  to  cross  the  track  but  for  falling  into 
cattle-guard,  latter  extended  into  highway,  and  she  was  in  highway  when 
struck. 

Nonsuit. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  agst.  defts. 


Day  V.  Flushing,  N.  S.  &  C.  R.  R.  Co.     75  U.  Y.  610. 

Plff's  intestate,  killed  at  deft's  crossing;   had  ample  opportunity  to  see 
approaching  train  in  time  to  avoid  it. 
Verd.  directed  for  deft.—  Aff.  at  Gen.  Term. —  Aff. 


Finnerty  v.  Prentice.     75  N.  Y.  615. 

Plff  a  minor  in  deft's  employ,  at  work  at  a  machine;  the  question  was 
whether  he  had  been  properly  instructed  as  to  the  danger  incurred  (see  opin. 
of  Peckham,  J.,  in  Hickey  1?.  Taafe,  105  N.  Y.  36).     Injury,  arm  amputated. 

Verd.  $1,000.—  Aff.  at  Gen.  Term.—-  Aff. 

Note. —  Opinion  for  affirmance  was  not  concurred  in  by  a  majority  of  the 
court. 


Lowery  v.  Broolclyn  City  &  N.  R.  R.  Co.     76  N.  Y.  a8. 

Plff  passing  over  a  crosswalk,  thrown  down,  caught  his  foot  in  a  switch  con- 
necting deft's  track  with  that  of  another  company,  flange  of  switch  two  inches 
above  surface  of  crosswalk,  originally  level  with  it,  flagstones  had  sunk  and 
worn  away;  deft  laid  the  switch  under  permission  from  the  other  company, 
latter  under  contract  with  the  city  to  keep  the  street  in  repair  within  its 
tracks  and  for  three  feet  each  side,  no  agreement  between  the  two  companies 
that  deft  should  do  more  than  make  and  pay  for  all  switches  necessary  to  avail 
itself  of  the  license  to  use  the  other  company's  tracks;  court  charged  that  it 
was  the  duty  of  deft  to  keep  the  crosswalk  on  a  safe  level  with  the  grade  of 
the  switch.     Injury,  knee  fractured. 

Verd.  $2,500. —  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Lynch  v.  The  Mayor,  Etc.,  of  N.  Y.     76  N.  Y.  60. 

Plff  owned  a  lot  in  deft's  city,  deft  caused  grade  of  avenue  to  be  raised 
twenty  feet  above  the  surface  of  adjoining  land,  neglected  to  provide  any 
means  of  carrying  off  rain  water  which  fell  on  the  avenue  so  raised,  or  to  pre- 
vent it  draining  on  adjoining  lands. 

Nonsuit. —  Aff.  at  Gten.  Term. —  Aff. 
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Camp  V.  Wood.     76  N.  Y.  93. 

Plff,  at  night,  fell  off  an  unguarded  piazza  of  deft's  inn,  door  opened  on  it 
from  hall  of  second  floor;  on  third  floor  was  a  hall  which  deft  let  for  enter- 
tainments; on  night  in  question,  hall  had  been  thus  let,  plff  had  paid  a  fee 
to  go  in,  left  about  11,  under  influence  of  liquor,  descended  to  second  floor, 
walked  out  the  door  supposing  it  to  be  the  street  door,  went  to  end  of  piazza, 
fell  off.     Injury,  leg  broken. 

Verd.  $350,  exc.  at  Gen.  Term. —  Exc.  overul.  at  Gen.  Term,  judg.  ord.  on 
verd.— Aff. 


De  Qrmmi  v.  N.  Y.  C.  5:  H.  R.  R  R.  Co.     76  N.  Y.  1^3. 

Plff,  a  minor,  brakeman,  thrown  from  freight  car  through  breaking  of  a 
chain  of  a  brake  he  was  turning;  no  evidence  to  show  how  or  why  chain  broke, 
nor  as  to  any  defect  in  it;  plff  had  used  same  brake  three  times  before  on  same 
trip,  such  chains  often  broke,  no  injury  ever  resulted  before.  Injury,  left  hand 
and  right  foot  cut  off. 

Verd.  $5,550. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  agst.  plff. 


O'Hagan  v.  Dillon.     76  N»  Y.  170. 

Plff  fell  into  ezcayation  made  by  deft  in  a  city  street,  left  unguarded,  evi- 
dence admitted  of  another  person  injured  by  same  cause  having  recovered  a 
judgment.     Injury,  jaw  broken  and  tip  of  spine  fractured. 

Verd.  $2,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Tierney  v.  N.  Y.  C.  Si  H.  R.  R.  R.  Co.     76  N.  Y.  305- 

Plff's  cabbages  frozen  in  transit  through  def t's  neglect  to  transport  them  in 
a  continuous  journey;  car  containing  them  switched  on  lo  side  track,  en  route, 
and  blocked  by  other  cars  accumulating  on  the  switch.    Held,  defts  liable. 


Weed  V.  Village  of  Ballston  Spa.     76  N.  Y.  329. 

Plff  drove  into  excavation  in  deft's  street  at  night,  dug  without  permit  by 
property-owner,  who  left  it  insufficiently  guarded,  and  without  light,  remained 
BO  long  enough  to  have  been,  and  was,  seen  by  some  of  def t's  trustees ;  trustees 
had  power  under  deft's  charter  to  call  on  the  inhabitants  to  aid  in  repairing 
the  streets,  and  to  appoint  overseers  of  highways  with  power  of  assessment; 
plff  familiar  with  the  street,  had  seen  the  excavation  during  the  day.  Injury 
to  hip  (to  wagon,  $75). 

Report  $760.— Aff.  at  Gen.  Term.— Aff. 
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Matteson  v.  N.  Y.  Cent.  R.  R.  Co.     76  N.  Y.  3S1. 

Ifit  Appeal.    57  N.  Y.  552. 

On  new  trial,  the  facts  differed  in  some  material  respects  from  those  dis- 
closed on  the  first  trial.  The  court  left  it  to  the  jury  to  say,  whether  there 
was  a  delivery  by  deft  to  plff  of  the  missing  trunk  at  the  time  she  gave  up 
her  checks  to  the  baggage-master,  and  they  found  there  was  not.  Held,  ques- 
tion of  fact  rather  than  of  law. 


Thorpe  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     76  N.  Y.  40J. 

Plff.  passenger,  finding  no  seat  in  coach,  went  into  drawing-room  car,  owned 
by  another  company,  refused  to  pay  for  drawing-room  car  seat,  on  ground  no 
seat  in  coaches,  said  he  would  leave  drawing-room  car  when  he  could  get 
seat  in  coach;  porter  of  car  in  employ  of  drawing-room  car  company,  tried 
to  eject  him  from  the  car;  action  for  assault. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 


Smith  V.  City  of  Rochester.     76  N.  Y.  906. 

Plff  carefully  crossing  deft's  street,  night,  run  over  by  deft's  hose-cart, 
driven  rapidly,  carelessly,  to  a  rendezvous  of  deffs  fire  engines  for  a  parade 
in  celebration  of  centennial,  under  resolution  of  common  council  to  celebrate 
same  by  sports  and  fireworks;  charter  empowered  deft  to  organize  fire  dept., 
and  regulate  sports  and  exhibitions  of  fireworks. 

Nonsuit  on  opening,  exo.  at  Gen.  Term. —  Exe.  overrul.  at  Gen.  Term,  judg. 
ord.  for  defts. —  Aff. 


Adolph  V.  Cent.  Park,  N.  ft  E.  R.  R.  R.  Co.     76  N^  Y.  930. 

1st  Appeal.    65  K.  Y.  554. 

Facts  as  before.  The  question  on  this  appeal  turned  on  the  charge.  In- 
jury, hip  joint  injured,  scalp  wound,  various  internal  and  external  injuries. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 

NoTS. —  It  is  diflScult  to  ascertain  what  was  the  exact  point  dedded  in  this 
case.  The  opini<m  of  Folger,  J.,  which  was  for  reversal,  is  called  the  "opin- 
ion of  the  court,"  but  the  judgment  was  affirmed.  Two  judges  concurred 
with  Folger,  J.,  for  reversal.  Three  judges  dissented  from  TolgeTf  J.,  and  were 
for  affirmance.  Church,  C.  J.,  concurred  with  Folger,  J.,  in  his  law,  but  dis- 
agreed with  his  construction  of  the  charge,  holdmg  that  the  chaige  meant 
substantiaUy  what  Folger,  J.,  held  the  law  to  be. 


McCarthy  v.  Lake  Shore  ft  M.  S.  R.  R.  Co.     76  N.  Y.  992. 

Plff  injured  at  deft's  crossing;  only  question  was  whether  the  place  where 
the  accident  happened  was  a  public  highway.     HM  to  be  a  question  of  fact. 
Injury,  leg  broken. 
•  Verd.  9I925O.— Aff.  at  Gen.  Term.— Aff. 
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Gale  V.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     76  N.  Y.  594- 

Plff  thrown  from  hU  wagon,  wheel  broke,  struck  rail  of  deft's  track  at 
crossing,  plank  had  become  decayed,  worn  down  so  that  the  rail  projected. 
Injury,  hip  and  thigh  bone  broken  and  knee  broken. 

Verd.  $14,000.— Aff.  at  Gen.  Term.— Aflf. 


Kenyon  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     76  N.  Y.  607. 

Plff,  boy  of  3,  run  over  by  deft's  train.  Injury,  knee  broken,  face  and  head 
lacerated,  eyes  injured.  The  statement  in  the  report,  ''reported  below,  5 
Hun,  479,"  is  incorrect  if  intended  to  refer  to  the  decision  at  Gen.  Term  from 
which  this  appeal  was  taken.  That  was  a  decision  granting  a  motion  for  a 
new  trial  on  a  case.  The  facts  on  that  trial  were  very  similar  to  those  in  the 
Prendegast  case,  58  N.  Y.  652.     The  present  appeal  was  after  the  new  triaL 

Verd,  $600.— Aff.  al  Gen.  Term.— Aff. 


Niven  v.  City  of  Rocheater.     76  N.  Y.  619. 

Plff's  wife,  walking,  dark  night,  on  deft'b  aidewalk,  knew  it  was  out  of  re- 
pair, waliang  carefully  picking  her  way,  not  thinking  particularly  ot  the  walk, 
stepped  into  a  hole  she  did  not  know  about,  was  injured;  in  deft's  charter  it 
was  provided  that  lot-owners  should  keep  sidewalks  in  good  repair,  and  if 
they  did  not,  city  might  at  their  expense;  absolute  control  of  streets  given  to 
deft;  by  subsequent  act,  commissioners  of  public  works  were  required  to  be 
appointed,  who  were  made  commissioners  of  highways  and  given  charge  of  the 
streets.     Injury  to  wife,  ankle  sprained. 

Verd.  11,600.— Aff.  at  Gen.  Term.— Aff. 


Livingston  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     76  N.  Y.  631. 

Delay  in  transporting  of  plff's  cheese,  market  price  falling  meantime; 
shipped  by  a  road  connecting  with  deft ;  delay  occurred  at  the  point  where  the 
two  roads  connected;  deft  received  the  way-bills  from  the  other  road,  but 
failed  to  take  charge  of  the  freight  in  the  car  which  contained  the  freight 
referred  to  in  way-bills,  such  car  being  damaged.  Held,  question  of  fact 
whether  delay  unreasonable. 


Chipman  v.  Palmer.     77  N.  Y.  51. 

Stream  polluted  by  different  riparian  owners. 
Note.-  See  Simmons  v.  Everson,  124  N.  Y.  310. 


Ring  V.  City  of  Cohoes.     77  N.  Y.  83. 

Plff  injured  through  his  sleigh  hitting  nozzle  of  deft*s  hydrant^  horse  run- 
ning away;  hydrant  set  in  curb,  nozzle  stretched  out  over  gutter  four  inches. 
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opposite  hydrant  was  an  ash  heap  eleven  feet  wide;  as  ash  heap  was  reached 
a  wagon  narrowed  the  passage;  in  avoiding  the  wagon,  the  nozzle  was  struck; 
referee  found  deft  guilty  of  negligence  in  permitting  ash  heap  to  remain  in 
street,  and  maintaining  a  hydrant  with  nozzle  projecting  into  the  street,  and 
that  such  negligence  caused  the  injury;  did  not  find  that  the  injury  would  not 
have  happened  but  for  the  ash  heap.  Injury,  nose  broken  and  various  con- 
tusions. 
Report  $1,600. —  Aflf.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Pint  Nat.  Bank  v.  Fourth  Nat.  Bank.     77  N.  Y.  3^0. 

2d  Appeal.    89  N.  Y.  412. 
ControverBy  as  to  collection  of  commercial  paper. 


Whiting  V.  City  Bank  of  R.     77  N.  Y.  363. 

Controversy  as  to  collection  of  commercial  paper. 


Olnutead  v.  Dennis.     77  N.  Y.  378. 

Public  official  failed  to  take  steps  necessary  to  validity  of  a  citizen's  claim 
against  a  municipality. 


McDonald  v.  Mallory.     77  N.  Y.  546. 

Plff  intestate,  a  citizen  of  New  York,  killed  through  negligence  of  deft's 
servants  while  on  board  deft's  vessel  on  the  high  seas,  they  being  citizens  of 
this  State,  and  the  vessel  belonging  to  the  port  of  New  York.  Demurrer,  no 
jurisdiction,  no  cause  of  action. 

Dem.  sustained. —  A£f.  at  Gten.  Term. —  Rev.  and  dem.  overruled. 


Hagar  v.  Clark.     78  N.  Y.  45. 

Controversy  between  hirer  and  owner  of  vessel  as  damages  to  former  from 
negligence  of  engineer  of  latter. 


In  re  Cohn.    78  N.  Y.  348. 

Assignee  for  benefit  of  creditors  neglected  to  take  steps  to  preserve  assigned 
property  from  sale  under  execution. 


Digitized  by 


Google 


480  Casbs  CoNDEirssD.  [PartlL 

WiUy  V.  Mnlledy.     7S  N.  Y.  3x0. 

PlflTs  intestate,  fimothered  in  a  fire  in  deft's  tenement-hoose,  which  had  no 
fire-escape  nor  ladder  to  the  roof-scuttle  as  required  by  law,  to  absence  of 
which  her  death  was  due;  she  had  moved  in  a  few  days  previously  with  her 
husband,  it  did  not  appear  that  at  the  time  of  the  hiring  she  knew  of  the 
defects  stated,  nor  that  a  reasonable  time  to  move  had  elapsed  after  a  dis- 
covery; court  refused  to  charge  that  if  deceased  knew  of  absence  of  fire-escape 
piff  could  not  recover. 

Verd.  $1,137.— Aflf.  at  Gen.  Term.— Aff. 


Terry  v.  Jewett,  as  Recr.,  Etc.     78  N.  Y.  338. 

Plff's  intestate,  passenger,  was  crossing  deft's  track  at  a  station  to  take  a 
passenger  train  on  the  track  beyond,  not  looking  for  trains  on  the  immediate 
track,  killed  by  freight  train  which  was  endeavoring  to  pass  the  station  with- 
out waiting  for  passengers  to  take  the  passenger  train  which  had  just  come 
up;  plff  as  next  of  kin  of  the  deceased  became  entitled  to  her  property,  court 
refused  that  the  jury  could  take  this  into  account  in  estimating  the  damages. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Aff. 


Cutting  V.  Marior.     78  N.  Y.  484* 

Plff's  securities  pledged  to  bank  as  oollateral  made  away  with  through  neg- 
Uot  of  bank's  trustees  to  supervise  its  officers. 


Hale  V.  Smith.     78  N.  Y.  480. 

Plff's  horse  and  wagon  injured,  runaway,  question  was  whether  due  to  deffs 
negligence  or  viciousness  of  horse;  court  charged  that  the  burden  of  proof 
was  on  plff  to  show  horse  not  vicious. 

Verd.  for  deft. —  Aff.  at  Gen.  Term. —  Aff. 


Casey  v.  N.  Y.  C.  Si  H.  R.  R.  R.  Co.     78  N.  Y.  518. 

Plff's  intestate  killed,  crossing  deft's  track  in  city  street  in  front  of  its  yard, 
had  paused  to  await  the  passing  of  a  train,  on  going  on  was  struck  by  engine 
rapidly  backing  out  of  yard,  without  warning,  flagman  usually  stationed  there 
absent. 

Verd.  $4,600.— Aff.  at  Gen.  Tterm.— Aff. 


Manflfnc  v.  Hogan.     78  N.  Y.  6i8* 

Plff's  intestate,  working  on  improperly-built  scaffold  on  a  public  building, 
killed  by  its  fall,  work  being  done  imder  contract  with  city;  before  the  work 
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was  begun,  the  contractor  had  assigned  to  deft  all  the  moneys  to  fall  due 
under  the  contract,  deft  was  carrying  out  the  contract  for  his  own  gain,  the 
contractor  acting  as  his  foreman,  latter  denied  he  had  employed  the  deceased, 
deceased  was  on  pay-roll,  had  received  wages. 
Verd,  IS^OOO.— Aflf.  at  Gen.  Term.— Aff. 


Kellogg  V.  N.  Y.  C.  Si  H.  R.  R.  R.  Co.     79  N.  Y.  7^. 

PlflTs  intestate,  killed  at  deft's  crossing,  had  driven  on  it  at  slow  trot,  with- 
out stopping,  was  seen  looking  for  train  then  due  from  the  north,  was  struck 
by  train  from  the  south,  running  rapidly,  no  bell  rung;  wind  blowing  from  the 
north,  track  in  a  cutting,  highway  also,  trains  due  at  the  time  both  ways, 
deceased  lived  nearby,  familiar  with  the  running  of  the  train;  had  his  life 
insured. 

Verd.  $3,000. —  Rev.  at  (Jen.  Term,  new  tri.  ord. —  Rev.  judg.  on  verd.  aflf. 


KlrkiNitrick  v.  N.  Y.  C  Si  H.  R.  R.  R.  Co.     79  N.  Y.  J40. 

Plff'fl  intestate,  fireman,  killed  by  explosion  of  deft's  locomotive,  not  in  fit 
state  for  use,  evidence  that  a  witness  for  plff  had  been  discharged  for  drunk- 
enness excluded,  the  witness  having  testified  that  he  had  not  been,  and  deft 
making  no  claim  that  such  a  reason  had  been  communicated  to  him. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 


Bennett  v.  Oarlock.     79  N.  Y.  302. 

Htle  of  real  estate  lost  by  adverse  possession  through  neglect  of  trustees 
for  the  beneficiaries. 


Stackus  V.  N.  Y.  C.  Sl  H.  R.  R.  R.  Co.     79  N.  Y.  464. 

Plff  injured  at  deft's  crossing,  took  measures  to  discover  an  approaching 
train,  but  as  it  turned  out,  not  sufficiently. 
Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Noomn  v.  City  of  Albany.     79  N.  Y.  470. 

Undue  discharge  of  surface  water  into  stream. 


Stewart  v.  Mona.     79  N.  Y.  629. 

Neglect  of  attorney  alleged  as  counterclaim  in  action  f6r 
No  faots  found  as  to  alleged  negligence. 
81 
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CordeU  V.  N.  Y.  C.  Sl  H.  R.  R.  R.  Co.     79  N.  Y.  636. 

Ist  Appeal.  64  N.  Y.  535. 
2d  Appeal.  70  N.  Y.  119. 
3d  Appeal.    75  N.  Y.  330. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 


•  Abbott  V.  Johnstown,  Q.  &  K.  Horse  R.  Co.     So  N.  Y.  27. 

Plff'B  intestate  killed  by  horsecar,  driver  negligent,  road  owned  by  the  deft 
company,  leased  by  it  to  the  deft  Decker  for  a  term  of  years,  latter  operating 
it  at  time  of  accident;  no  statute  authorizing  lease. 

Nonsuit  as  to  deft  co. —  Aff.  at  Gen.  Term. —  Rey.  new  tri.  ord. 


Fuller  V.  Jewett,  as  Recr.,  Etc     80  N.  Y.  46. 

PlflTs  intestate,  killed  by  explosion  of  locomotive,  on  railroad  of  which  deft 
was  receiver,  engine  out  of  repair,  had  been  sent  to  repair  shops,  owing  to 
negligence  of  repairers,  the  defects  causing  the  explosion  not  discovered. 

Verd.  $3,600.— Aff.  at  Gen.  Term.— Aff. 


Pattison  v.  Syracuse  Nat.  Bank.     80  N.  Y.  8j. 

Special  deposit  lost  through  negligence. 


Indig  V.  National  City  Bank.     80  N.  Y.  100. 

Collection  of  commercial  paper  by  mail. 


Barkley  v.  Wilcox.     80  N.  Y.  140. 

Plff's  lot  flooded  with  surface  water,  which  formerly,  after  collecting  on  the 
street,  had  run  off  through  a  depression  in  deft's  lot  adjoining;  deft  filled  up 
his  lot  and  built  on  it,  and  thereby  diverted  the  flow  of  surface  water  from 
his  own  lot  on  to  his  neighbors.     (This  case  is  in  86  N.  Y.  140.) 

Kep.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri  ord. 


Wasmer  v.  Del.,  Lack.  Sl  W.  R.  R.  Co.     80  N.  Y.  sij. 

Plff's  intestate  killed  while  trying  to  rescue  his  horse  and  wagon  from  deff  s 
train  traveling  on  a  track  in  a  street  faster  than  rate  allowed  by  ordinance,. 
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Tails  raised  four  inches  above  surface  of  street,  no  filling  to  allow  yehicles  to 
cross  easily;  intestate  on  sidewalk,  horse  frightened  by  a  train,  dashed  across 
track  in  diagonal  direction,  hind  wheels  of  wagon  catching  on  rail,  sliding 
along,  track  laid  under  permission  which  required  the  street  to  be  restored 
to  such  a  state  as  not  unnecessarily  to  impair  its  usefulness. 
Verd.  $1,260.— Aff.  at  Gen.  Term.— Aflf. 


Seaman  v.  The  Mayor,  Etc.,  of  N.  Y.     8o  N.  Y.  339. 

PlfiTs  tug  injured  by  running  on  spiles  in  Hudson  river,  driven  in  front  of 
deft's  pier  by  steamship  company,  lessee  of  pier,  spiles  had  fallen  away  from 
pier;  deft  had  no  notice  actual  or  constructive  that  they  were  dangerous  to 
navigation. 

Nonsuit. —  Aflf.  at  Gen.  Term. —  AflT. 


Drinkwater  v.  Dinsmore.     80  N«  Y.  390. 

Plff  injured  by  deft's  negligence,  loss  of  wages  claimed  as  item  of  damage, 
evidence  given  by  him  of  such  loss;  on  his  cross-ex.  he  was  asked  if  he  had 
not  been  paid  his  wages  during  time  he  was  laid  up,  excluded.  Injury,  leg 
broken. 

Verd,  $1,000.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Kain  V.  Smith.     80  N.  Y.  45^. 

2d  Appeal.    89  N.  Y.  376. 

Plflf  injured  by  defective  appliance  belonging  to  plant  of  a  railroad  in  this 
State  leased  to  the  impleaded  deft  and  another,  they  being  receivers  of  a 
connecting  railroad  in  another  State,  they  leased  road  in  question  (under 
permission  of  their  court),  agreed  in  lease  to  save  lessor  harmless  from  all 
claims  for  negligence;  plflf  a  workman  on  leased  road;  on  the  opening  of 
counsel,  it  was  conceded  by  deft's  counsel  that  plflf  was  in  deft's  employ  as 
carrying  on  said  road,  not  otherwise,  and  that  a  case  existed  to  go  to  jury  if 
the  liability  of  the  impleaded  deft  (other  receiver  lessee  not  served)  was  the 
same  as  if  he  were  sole  proprietor  and  operator  of  the  road. 

Nonsuit  on  opening  of  counsel  on  the,  ground  that  both  receivers  should 
have  been  sued. —  Aflf.  at  Gen.  Term  repudiating  that  ground,  ground  of 
aflSrmance  being  that  deft  was  not  plflT's  master,  but  was  acting  in  an  oflicial 
capacity  by  authority  of  court. —  Rev.  new  tri.  ord. 


McCormack  v.  Penn.  Cent.  R.  R.  Co.     80  N.  Y.  383, 

1st  Appeal.    40  N.  Y.  303. 
3d  Appeal.    90  N.  Y.  65. 

Loss  of  passenger's  baggage. 
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Ueeg  V.  Light.     80  N.  Y.  579. 

PUfs  dwelling-houBe  injured  by  exploaioa  of  powder  magazine  on  deli's 
premises;  court  charged  that  jury  must  find  for  deft,  unless  they  found  that 
he  carelessly  and  negligently  kept  the  gunpowder  on  his  premiaeB. 

Verd,  for  deft. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Hart  V.  Hudson  River  Bridge  Co.     80  N.  Y.  6J3. 

2d  Appeal.    84  N.  T.  56. 

PlfTs  intestate  fell  through  open  draw  on  deft's  bridge,  drowned,  there  was 
evidence  as  to  negligence  and  contributory  negligence,  as  to  which  the  Court 
of  Appeals'  conmient  is  embodied  in  the  ruling  in  Part  I,  chap.  IX«  Practice^ 
8uh  nom.  Nonsuit. 

Nonsuit. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Doyle  V.  N.  Y.  Eye  St  Ear  Inf.     80  N.  Y.  631* 

Action  for  damages  for  injury  to  plff's  eyes  producing  blindness,  alleged  to 
have  been  due  to  negligence  of  the  surgeon  defts  in  employ  of  the  infirmary 
deft;  question  to  one  of  the  surgeon  defts,  if  in  treating  plff  he  used  the  best 
ability  and  skill  he  possessed  allowed;  evidence  showing  the  professional 
standing  of  the  surgeons  admitted. 

Verd.  for  defts.— Aff.  at  Gen.  Tenn.— Aff. 


Carpenter  v.  City  of  Cohoet.     81  N.  Y.  si. 

PUTs  horse  and  wagon  fell  over  side  of  an  unguarded  steep  approach  to  a 
bridge  over  the  Erie  canal,  bridge  was  a  change  bridge  for  use  of  draft  horses, 
tow-path  changing  sides;  bridge  and  its  approaches  owned  by  the  State,  used 
by  the  public  as  a  highway  across  the  canal  in  continuation  of  a  road  be- 
longing to  defendant,  the  place  of  the  accident  being  within  the  city  limits, 
the  approach  steep,  slippery  with  ice,  out  of  repair. 

Report  for  deft. —  Aff.  at  Gen.  Tertn. —  Aff. 


Clifford  V.  Dam.     81  N.  Y.  5^* 

Plff  injured  by  falling  into  deft's  coalhole  in  sidewalk  in  front  of  his  hotel; 
under  a  defense  of  general  denial,  deft  sought  to  show  that  the  coalhole  had 
been  made  imder  permit  from  city  authorities;  excluded  because  not  pleaded. 
Injury  to  leg. 

Verd.  $600.— Aff.  at  Gen.  Term.— Aff. 
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Cone  V.  Del.,  Lack,  ft  W.  R.  R.  Co.     8i  N.  Y.  jo6. 

Plff  car  examiner,  examining  deft's  car,  jammed  between  it  and  arotber, 
latter  had  been  standing  near  by,  attached  to  engine,  engine  started  up  in 
consequence  of  steam  escaping  into  cylinder  through  leaky  valve,  defect  known 
to  superintendent  and  master  mechanic,  not  to  plff;  engineer  had  left  his 
engine,  might  have  prevented  the  starting  up,  by  opening  cylinder  oocks. 
Injury,  body  and  ribs  crushed,  internal  injuries. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Henry  v.  Stmten  Isl.  R.  R.  Co.     8i  N.  Y.  373. 

Plff  laborer  on  deft's  dirt  train,  injured  by  starting  of  the  train  while  he 
was  getting  on  it  in  obedience  to  call  of  engineer,  cause  of  the  start  not 
shown,  train  standing  on  a  grade,  not  all  the  brakes  were  set,  presumably 
only  two,  brakes  not  the  best  in  use,  but  such  as  were  used  on  dirt  trains; 
no  conductor  to  train  but  it  did  not  appear  that  his  absence  caused  or  con- 
tributed to  the  injury.    Injury,  hand  and  two  ribs  broken. 

Verd.  $550.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Crispin  V.  Babbitt.     81  N.  Y.  916. 

Plff  servant  lifting  flywheel  of  deft's  engine  off  its  center,  injured  through 
the  careless  letting  on  of  steam  and  starting  of  wheel  by  deft's  superin- 
tendent, latter  deft's  business  and  financial  manager,  deft  living  in  another 
place,  rarely  visiting  his  works;  court  charged  that  such  superintendent  only 
stood  in  the  master's  place  in  respect  to  those  duties  which  the  master  had 
confided  to  him  as  such;  refused  to  charge  that  as  to  any  other  acts  or  duties 
performed  by  him  in  and  about  deft's  works,  he  was  not  to  be  regarded  as 
deft's  representative  standing  in  his  place,  but  as  a  fellow  servant  of  plff. 
Injury,  arm  amputated. 

Verd.  $10,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Catiin  V.  Adirondaclc  Co.     81  N.  Y.  639. 

S.  C.  11  Abb.  New  Gas.  377. 
Plff  sued  deft  for  loss  of  goods  shipped  as  freight;  nonsuit,  judgment  against 
plff  for  costs.  Execution  against  his  person  set  aside  on  ground  that  his 
complaint  was  on  contract;  order  reversed  at  Gen.  Term;  order  of  Gen.  Term 
reversed,  order  of  Spec.  Term  aff;  opinion  of  Spec.  Term  adopted  by  Court  of 
Appeals,  in  which  Potter,  J.,  holds  as  stated  in  the  ruling  m  Part  I,  chap. 
X,  9ub  nam.  Contract  or  Tort. 


Hun  V.  Cary.     83  N.  Y.  65. 

Deft's  trustees  of  savings  banks  negligent  in  their  management,  failed; 
receiver  brought  this  action  to  recover  damages. 
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Eggleston  v.  Columbia  Turnpike  Co.     8a  N.  Y.  278. 

Plff  driving  over  defies  bridge,  injured  through  his  horse  taking  fright  at  a 
pile  of  stones  in  the  road  and  springing  over  the  bridge;  stones  piled  by  deft 
week  before  for  repair  of  bridge,  had  frightened  horses,  few  days  before  acci- 
dent deft  notified  of  its  dangerous  character.  Injury,  side,  back  and  leg 
bruised  (horse  and  wagon  to  extent  of  $020). 

Bep.  $1,178. —  A£f.  at  Gen.  Term. —  Bev.  new  tri.  ord.  solely  on  point  of 
error  in  admitting  hearsay  evidence. 


Hawley  v.  North.  Cent.  R.  R.  Co.     8a  N.  Y.  370. 

Plff,  engineer,  injured  by  overturning  of  engine  by  reason  of  bad  condition 
of  road,  had  been  assured  that  it  would  soon  be  repaired,  expressly  ordered  to 
make  the  trip  on  which  was  hurt;  did  not  appear  conclusively  that  he  knew 
how  badly  road  out  of  repair,  nor  that  the  danger  great,  others  had  run  over 
it  without  injury;  only  question  made  by  appellant  was  as  to  contrib.  neg. 
Injury,  scalded  and  foot  crushed. 

Verd.  $1,000.— Aflf.  at  Gen.  Term.— Aff. 


Pakalinsky  v.  N.  Y.  C.  Si  H.  R.  R.  R.  Co.     8a  N.  Y.  4^4- 

PlfT  crossing  deft's  track  at  a  crossing,  engine  backing  down,  night,  no 
light,  no  bell  rung  nor  whistle  blown,  customary  flagman  not  at  post,  engineer 
did  not  see  plff,  plff  saw  engine  approaching,  would  have  had  time  to  cross, 
but  caught  his  foot  between  rail  and  planking,  could  not  get  it  out  before 
engine  upon  him.    Injury,  leg  amputated. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Painton  v.  North.  Cent.  R.  R.  Co.     83  N.  Y.  7. 

Plff  brakeman,  thrown  from  car  while  applying  brake,  eyebolt  broke,  de- 
fectively welded,  too  small  to  stand  strain;  not  shown  that  deft  knew  of 
defective  weld,  nor  that  it  could  have  been  discovered  by  inspection;  it  could 
have  been  discovered  by  its  maker,  not  shown  whether  deft  made  or  bought 
it,  or  whether  there  had  been  any  omission  to  test  the  brake  before  use;  it 
appeared  on  deft's  evidence  that  larger  eyeboHs  had  been  used  since,  did  not 
break  so  much.    Injury,  arm  amputated. 

Verd.  $5,250. —  Rev.  at  Gen.  Term,  new  trL  ord. —  Rev.    judg.  on  verd.  aff. 


Harris  v.  Tumbridge.     83  N.  Y.  92. 

Deft,  stockbroker  for  plff,  neglected  reasonable  care  in  operating  in  stocks. 
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Wooley  V.  Grand  St.  &  Newtown  R.  R.  Co.     83  N.  Y.  ux. 

Plff  injured  by  upset  of  his  sleigh,  it  struck  against  a  switch  on  deft's 
track,  negligently  laid,  or  suffered  to  become  higher  above  the  level  of  the 
street  than  was  safe;  deft  was  to  maintain  its  tracks  properly;  plft  knew 
of  the  switch,  was  proceeding  carefully,  though  not  having  in  mind  its  exact 
spot,  covered  with  snow,  evidence  admitted  of  prior  accidents  at  this  place. 
Injury,  shoulder  dislocated  and  arm  permanently  injured. 

Verd.  $1,500,—  Aflf.  at  Gen.  Term.—  Aff. 


Schwinger  v.  Raymond.     83  N.  Y.  19J. 

2d  Appeal.     105  N.  Y.  648. 
Suit  by  carrier  to  recover  freight,  counterclaim  by  shipper,  damages  to 
^oods,  by  reason  of  not  being  protected  from  rain,  being  carried  on  deck  by 
agreement  with  shipper.    Held,  counterclaim  recoverable. 


Maas  V.  Missouri,  K.  &  T.  R.  r1  Co.     83  N.  Y.  223. 

Controversy  arising  out  of  theft  of  bond  and  forged  authentication;  obligor 
failed  to  publish  notice  of  theft. 


Quitemian  v.  Liverpool,  N.  Y.  &  Phil.  S.  S.  Co.     83  N.  Y.  358. 

PlfTs  goods  injured  in  transit,  by  water  leaking  into  ship  through  dead* 
light  torn  out  by  chafing  against  ship's  sides  of  a  collier  loading  her  with 
coal  during  squall  in  river,  had  left  dock,  was  at  anchor  to  finish  loading  and 
receive  coal  for  voyage;  expert  allowed  to  testify  what  in  his  opinion  should 
under  the  circumstances  have  been  done  by  the  persons  in  charge  of  the 
steamship.  Held,  error.  There  was  also  a  question  of  fact  as  to  whether  a 
pilot  on  board  under  compulsory  act  had  exclusive  control  so  as  to  exonerate 
4eft  from  liability. 


Minick  V.  City  of  Troy.     83  N.  Y.  8I4* 

Plff  thrown  out  of  wagon,  driven  by  her  son,  wheel  ran  in  hole  foot  deep 
in  deft's  street;  in  her  statement  of  claim  to  deft'«  comptroller,  as  required 
by  its  charter,  she  claimed  $10,000,  in  her  complaint  $5,000;  court  charged 
that  if  in  the  use  of  ordinary  prudence,  such  as  ordinarily  prudent  persons 
would  use  under  the  circumstances,  the  hole  ought  to  have  been  discovered, 
plff  could  not  recover;  refused  to  charge  that  if  the  hole  might  have  been 
seen  by  plff  or  her  son,  and  readily  avoided  by  ordinary  exercise  of  their  eyes, 
failure  to  avoid  it  was  negligence.    Injury,  arm  broken  at  elbow  and  wrist, 

Verd.  $4,500.— Aff.  at  Gen.  Term.— Aff. 
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Payne  v.  Troy  &  Boston  R.  R.  Co.    8a  N.  Y,  573. 

Plff's  mare,  driven  slowly  over  deft's  crossing,  in  city  street,  hind  foot 
caught  between  planking  and  rail,  which  were  an  inch  further  apart  than 
was  necessary,  plank  slightly  higher  than  rail,  crossing  thus  differed  from 
other  crossings. 

Nonsuit— Aff.  at  Gen.  TemL — Bev.  new  tri.  ord. 


Cregin  v.  Brooklyn  Crosstown  R.  R.  Co.     83  N.  Y.  $9$. 

Plff's  intestate  brought  thie  suit  to  recover  damages  for  loss  of  services  of 
his  wife,  due  to  injuries  from  deft's  negligence,  pending  suit  husband  died; 
plff  as  administrator  continued  action;  court  charged  that  plff  could  recover 
for  deceased's  loss  of  comfort  of  wife's  society  as  well  as  for  his  expenses  and 
loss  of  service. 

Verd.  $2,500.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Loeb  V.  Hellman.     83  N.  Y.  601. 

Controversy  between  principal  and  agent  growing  out  of  latter's  negligent 
acts  as  agent. 


Byrne  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     83  N.  Y.  6jo. 

2d  Appeal.      94  N.  Y.     12. 
3d  Appeal.     104  N.  Y.  362. 
Plff,  girl  of  10,  struck  at  deft's  crossing,  by  train  backing,  eight  miles  an 
hour;  she  testified  she  looked  both  ways,  did  not  see  the  train  till  too  late 
to  escape;  her  mother  had  told  her  to  look  both  ways  at  the  crossing,  ^"hen 
six  feet  from  track  she  could  see  270  feet  in  direction  train  came. 
Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Bins  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     84  N.  Y.  5. 

Ist  Appeal.  53  N.  Y.  608. 
Issue  on  second  trial  was  whether  deft  unreasonably  refused  to  place  the 
cars  where  plff  could  himself  unload  them.  Held,  question  of  fact  whether 
it  was  negligence  for  deft  to  omit  to  send  an  engine  from  another  station, 
even  though  forty  miles  away,  to  draw  cars  in  such  a  place,  if  train  engine 
disabled;  also  question  of  fact  as  to  conductor's  negligence  in  trying  to  drive 
train  through  the  flood  instead  of  waiting  for  it  to  subside. 


Leonard  v.  Columbia  Steam  Nav.  Co.     84  N.  Y.  48. 

Plff's  intestate  killed  by  explosion  of  boiler  on  deft's  steamer  in  Con- 
necticut; "Death  Act"  in  that  State,  similar  in  purpose  to  that  in  this 
State;  letters  of  administration  not  taken  out  in  Conn,  but  in  New  York. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 
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Hart  V.  Hudson  River  Bridge  Co.     84  N.  Y.  56. 

Ist  Appeal      80  N.  Y.  622. 

Plff'8  intestate  found  in  Hudson  river;  when  last  seen  alire,  she  was  crossing 
deft's  bridge  in  the  evening,  about  time  draw  opened,  no  one  saw  her,  splash 
heard  like  something  falling  in  water,  bridge  had  a  way  for  foot  passengers, 
railing  on  each  side,  stop-gate  at  each  end  of  draw,  let  down  by  windlass  when 
draw  open,  men  at  gates  signaled  by  whistle  from  engine  when  to  let  them 
down;  issue  of  fact  whether  gate  was  lowered;  expert  evidence  not  customary 
to  have  gates  of  any  kind  on  drawbridge  admitted;  on  cross  of  expert,  ques- 
tion  by  plff  whether  it  was  proper  to  have  drop-gates  on  footway  when  draw 
open  excluded;  court  charged  if  gate  not  entirely  closed  but  its  bottom  two 
and  one-half  feet  from  bridge  floor,  plff  could  not  recover;  also  charged,  it  is 
not  enough  to  prove  facts  from  which  either  the  conclusion  of  negligence  or 
the  absence  of  negligence  may  with  equal  fairness  be  drawn  but  the  burden  of 
proof  is  on  the  plaintiff  to  satisfy  the  jury  that  there  was  no  contributory 
negligence  on  the  part  of  the  deceased. 

Verd.  for  deft.  exc.  at  Gen.  Term. —  Exc.  overrul.  at  Qen.  Term,  judg.  ord. 
on  verd. —  Aff . 


McCotker  v.  Long  Island  R.  R.  Co.     84  N.  Y.  77* 

Plff'B  intestate,  employee,  attaching  a  chain  to  a  car  under  direction  of 
deft* s  yardmaster,  bumper  of  car  broken,  chain  being  attached  so  that  car 
could  be  hauled  into  repair  shop,  yardmaster  negligently  signaled  engineer 
to  back  engine  intestate  crushed. 

Verd.  95,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Frank  v.  Chemical  Nat.  Bank.     84  N.  Y.  J09. 

Controversy  between  depositor  and  bank  over  payment  of  forged  check. 

NoTS. —  This  case  should,  in  tendency  at  least,  be  taken  as  a  limitation  of 
Weisser  v.  Denison,  and  if  the  opinion  of  Andrews,  J.,  on  page  213,  is  to  be 
followed,  it  may  some  day  be  held  that  where  a  bank  periodically  balances 
its  dcDOsitor's  bank-book  and  returns  him  the  paid  checks,  the  depositor  owes 
it  a  duty  to  look  them  over.  And  yet,  how  is  the  depositor  to  be  able  to 
tell  whether  a  payee's  indorsement  is  genuine?  On  the  other  hand,  if,  by  a 
timely  examination  of  his  vouchers,  he  can  save  the  bank  from  a  loss,  why 
should  he  not  in  all  fairness  be  bound  to  do  so? 

This  question,  penned  at  the  time  of  the  first  publication  of  this  condensa- 
tion of  cases,  has  since  been  answered  in  the  case  of  Critten  a^inst  the  same 
bank  (171  N.  Y.).  See  note  to  the  ruling  in  Weisser  v.  Demson,  in  Part  I, 
chap,  m^  art  VI,  sub  itom.  Depositor. 


Toles  V.  Adee.     84  N.  Y.  jjj. 

Controversy  between  creditor  and  surety. 
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Brassel  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     84  N.  Y.  J41. 

PlfTs  intestate,  passenger,  trains  stopped  to  let  off  passengers,  no  station 
there,  twenty  tracks,  deceased  was  assisting  an  old  lady,  no  way  to  get  away 
but  to  cross  the  tracks,  started  to  cross,  struck  by  a  train,  behind  time, 
might  have  seen  it  if  she  had  looked;  court  refused  to  charge  that  her  omis- 
ai<m  to  look  was  negligence. 

Verd,  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Matterton  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.    84  N.  Y.  J47- 

riff's  intestate,  riding  in  a  wagon  by  invitatioo,  fore  wheel  plunged  into 
rut  in  deft's  crossing,  crossing  of  city  street,  in  dangerous  condition,  street-car 
track  over  it,  street-car  company  was  to  keep  street  between  its  rails  in  good 
repair,  deft  was  to  keep  the  crossing  safe,  driver  not  under  deceased's  control, 
no  evidence  that  he  drove  into  rut  willfully,  deceased  thrown  headlong  from 
the  seat  by  the  jolt. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Aff. 


McCabe  v.  Fowler.     84  N.  Y.  314* 

Controversy  as  to  liability  of  executor  for  loss  of  securities  left  by  him  in 
custody  of  another. 


OmUston  v.  Olcott.     84  N.  Y.  339. 

Controversy  as  to  liability  of  executors  and  trustees  for  management  of 


estate. 


Loftus  V.  Union  Ferry  Co.     84  N.  Y.  455. 

riff's  intestate,  boy  of  6,  fell  through  open  space  in  railing  at  side  of  land- 
ing bridge  at  deft's  ferry  pier,  space  6  feet  long,  22  inches  high ;  forty  millions 
of  persons  passed  annually  over  deft's  ferries,  guard-rails  similar  to  one  in 
question. 

Verd.  $2,500. —  Rev,  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  agst.  plff. 


Knupfle  V.  Knickerbocker  Ice  Co.     84  N.  Y.  488. 

riff's  intestate,  boy  of  5,  run  over  by  deft's  icewagon,  mules  attached  to  it 
starting  up  while  left  by  its  driver  alone  in  violation  of  city  ordinance;  court 
charged  that  the  violation  of  the  ordinance  was  necessarily  negligence. 

Verd.  $3,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

NoTE.-r-  See  language  of  Danf orth,  J.,  as  to  this  case»  in  Moore  v.  (Jadaden, 
93  N.  Y.,  p.  17. 
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Riceman  v.  Havemeyer.     84  N.  Y.  647. 

Plff's  intestate,  employee,  fell  into  a  tank  full  of  hot  syrup  while  paasing 
along  a  lighted  passage  2%  ft.  wide,  between  two  tanks,  had  passed  over  it 
several  times,  no  one  saw  the  accident. 

Verd.  12,126.—  AS,  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Slater  v.  Jewett,  at  Recr.     85  N.  Y.  61. 

PlfTs  intestate,  employee,  killed  in  collision  between  two  trains  on  deft's 
railroad;  deft  had  promulgated  proper  rules  and  regulations  for  management 
of  trains,  which  provided  for  running  of  trains  by  general  time-tables,  but  in 
certain  cases  were  to  move  by  telegraphic  orders  of  a  train  despatcher  com- 
municated to  operators  at  stations  and  by  them  handed  to  engineers,  who 
receipted  for  them;  cx)lli8ion  occurred  through  concurring  negligence  of 
operator  and  conductor,  former  gave  latter  an  order,  reported  had  performed 
his  duty,  conductor  receipted  for  the  order  in  engineer's  name,  forgot  to  give 
it  to  engineer,  the  order  was  to  stop.  But  the  engineer  not  receiving  it  pro- 
ceeded with  train,  collision  with  intestate's  train  resulted. 

Verd.  $3,600,  exc.  at  Gen.  Term. —  Exc.  overrul.  at  Gen.  Term,  judg.  ord.  on 
verd. —  Rev.  new  tri.  ord. 

Note. —  The  author  has  given  much  care  in  an  attempt  to  state  the  rule 
of  this  case  so  that  it  shall  not  conflict  with  that  of  the  Flike  case.  With 
what  success  remains  to  be  seen.  In  that  case,  the  company's  rule  was  that 
the  trains  should  start  with  a  certain  number  of  men.  Its  train  despatcher 
disobeyed  the  rule  and  sent  the  train  off  with  an  insufficient  crew.  It  was 
held  that  that  was  the  master's  negligence.  In  this  case  the  rule  was  that 
certain  telegraphic  orders  were  to  be  given  to  the  engineer.  Its  operator  dis- 
obeyed  the  rule,  and  handed  the  order  to  some  one  else.  It  was  held  that 
that  was  not  the  master's  negligence.  The  only  distinction  then  between 
the  cases  is,  that  the  one  involved  a  rule  as  to  starting  a  train,  the  other  a 
rule  as  to  its  management  while  under  way.  Query,  is  this  a  distinction  on 
principle? 


Donovan  v.  Board  of  Ed.  of  City  of  N.  Y.     85  N.  Y.  117. 

Plff,  pupil  in  public  school,  fell  into  excavation  in  yard  of  ward  school,  left 
uncovered  by  janitor  or  workman  making  repairs;  janitor  and  workmen  em- 
ployed by  ward  trustees,  not  by  deft;  deft  organized  to  exercise  purely  public 
functions,  agency  for  public  good,  possessing  no  treasury,  receiving  no  private 
corporate  benefit  from  the  functions  and  powers  conferred  on  it. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 

See  next  case. 


Donovan  v.  McAlpin  et  al.     85  N.  Y.  185* 

Same  accident  as  in  preceding  case.  One  deft  in  this  case  was  a  school 
superintendent,  duty  to  superintend  repairs  to  public  school  buildings,  whether 
he  acted  gratuitously  does  not  appear;  the  other  defts  were  ward  trustees  of 
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public  schools,  duty  to  keep  school  property,  and  to  authorize  needful  repairs 
within  certain  limits;  acted  gratuitously;  it  was  aasumed  that  none  of  defts 
had  been  personally  negligent,  but  that  the  negligence  was  that  of  workniBn 
employed  by  the  trustee  to  make  repairs. 
Nonsuit— Aff.  at  Gen.  Term.— AfF. 


Ochaenbein  v.  Shapley.     85  N.  Y.  J14. 

Plff  injured  by  explosion  of  deft's  boiler,  being  tested  in  a  street;  defts  had 
instructed  their  superintendent  to  test  it  up  to  160  pounds  for  a  customer;  he, 
out  of  bravado,  tested  it  beyond  198  carelessly,  and  it  burst;  i^  a  paaMr-by, 
stopped  out  of  curiosity;  he  and  others  warned  of  danger  by  the  superin- 
tendent, remained,  others  went  away;  court  refused  to  leave  to  the  jury  the 
questions  whether  the  superintendent  was  acting  in  the  line  of  his  employ- 
ment, Mid  whether  plff  was  nef^igent.  Injury,  head  and  face  cat,  rib  frac- 
tured, arms  scalded. 

Yerd.  $2,000,  ord.  on  case  and  exoep.  denying  new  tri —  A£.  at  Qen.  Term. — 
Rev.  new  tri.  ord.  on  last  ground,  aff.  first. 


Morton  v.  Thurber.     85  N.  Y.  550. 

Damage  to  plff  through  negligence  of  contractors  building  on  deffs  land; 
deft  was  sought  to  be  made  liable  on  ground  that  he  had  employed  an  agent 
to  oversee  their  work  and  give  them  instructions;  injury  not  result  of  his 
instructions. 


Stilwell  V.  Priest     85  N.  Y.  649- 

Plff  while  walking  in  street,  injured  by  deft's  billboard  bdng  blown  against 
him,  negligently  erected.  Question  was  whether  all  of  the  defendants  were 
interested  in  erecting  and  maintaining  the  billboard;  this  depended  on  a  con- 
tract between  them.  Held,  order  for  its  inspection  within  discretion  of  court 
below. 


Holsapple  v.  Rome»  Water.  &  Og.  R.  R.  Co.     86  N.  Y.  J75. 

Plff's  sheep  burned  in  transit,  had  contracted  to  release  deft  from  liability 
for  injuries  to  them  caused  by  burning  of  hay,  straw,  or  other  material  used 
for  feeding  them  or  otherwise;  exemption  from  liability  for  negligence;  injury 
due  to  deft's  neglect  to  supply  train  with  proper  appliances  to  extinguish  fire. 
Recovery  sustained. 

In  re  Dean.     86  N.  Y.  39^- 

Controversy  as  to  management  by  assignee  for  benefit  of  creditors. 

Note.—  Barkley  v.  Wilcox,  86  N.  Y.  140,  ante,   p.  482. 
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Salter  v.  Utica  &  Black  River  R.  R.  Co.     86  N.  Y.  401. 

1st  Appeal.    69  N.  Y.  631. 

2d    Appeal.    75  N.  Y.  273. 

4th  Appeal.    88  N.  Y.  42. 
Question  as  to  whether  interest  to  be  added  to  the  verdict  from  time  of 
death  under  chap.  78  of  Laws  of  1870  should  be  7  per  cent.,  the  rate  at  time 
of  death,  or  6  per  cent.,  under  Laws  of  1879,  chap.  538,  in  force  when  verdict 
was  rendered.    Held,  6  per  cent,  proper  rate. 


Smith  V.  British  &  N.  Am.  S.  P.  Co.     86  N.  Y.  408. 

Plff  steerage  passenger,  berth  above  her  fell  through  deft's  negligence,  com- 
motion produced,  she  thought  ship  sinking,  became  helpless,  removed  from 
berth,  placed  on  her  feet,  unable  to  control  herself,  thrown  hy  ship's  rcriOing 
against  a  door,  fainted;  picked  up  by  steward,  placed  in  wet  place  whUe 
berth  being  repaired.    Injury  to  back. 

Verd.  $2,000.— AfF.  at  Gen.  Term.— Aflf. 


Millard  v.  Missouri,  K.  &  T.  R.  R.  Co.     86  N.  Y.  441. 

Plff,  passenger,  baggage  and  merchandise  in  trunk  destroyed  by  fire,  fonner 
suit,  claim  for  latter  thrown  out,  sued  for  it  in  this.  Held,  former  action  no 
bar. 


Shaw  V.  Jewett,  as  Recr.     86  N.  Y.  616. 

Plff  injured  by  deft's  train  at  street  crossing,  bell  not  sounded.    Injury  to 
back  and  head,  wife  hurt,  died,  horse  killed,  wagon  demolished. 
Verd.  $2,360.—  Aff.  at  Gen.  Term.—  Aff. 


Hart  V.  Direct  U.  S.  Cable  Co.     86  N.  Y.  633* 

Mistake  of  Tel.  Co.  in  transmitting  a  meis'sage  written  by  sender  in  unin- 
telligible jargon. 


Hoffman  (H.)  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     87  N.  Y.  J5. 

Plff,  boy,  kicked  by  deft's  conductor  or  brakeman  off  steps  of  moving  train 
while  stealing  a  ride;  general  railroad  law  provides  that  a  passenger  refusing 
to  pay  may  be  put  off  the  train  by  the  conductor  at  a  usual  stopping  place, 
or  near  any  dwelling-house  on  stopping  the  train;  deft's  regulations  author- 
ized its  conductors  to  remove  penons  not  paying,  he  to  be  governed  in  so 
doii^  "  by  the  provisions  of  law,"  no  proof  of  any  express  authority  of  that 
kind  in  a  brakeman.    Injury,  leg  amputated. 

Verd.  $6,000.—  Aff.  at  Gen.  Term.-  Aff. 
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Nolan  V.  Brooklyn  City  &  N.  R.  R.  Co.     87  N.  Y.  63* 

Plff,  passenger,  riding  on  front  platform  of  deft's  street  car,  smoking,  his 
fare  taken  by  conductor,  thrown  off  by  a  jerk  to  car,  occasioned  by  one  of 
the  horses  plunging  under  a  sudden  blow  of  whip  by  driver,  brake  chain  failed 
to  work,  car  ran  over  him;  deft  had  notice  posted  forbidding  passengers  to 
get  on  or  off  front  platform,  silent  as  to  their  riding  on  it,  deft's  custom  to 
permit  riding  on  it.    Injury,  leg  amputated. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 


Moore  v.  Qadsden.     87  N.  Y.  84. 

2d  Appeal.    93  N.  Y.  12. 

Plff  slipped  on  ice  on  sidewalk  in  front  of  deft's  premises,  formed  of  melted 
snow,  dropping  on  it  from  the  steps  of  deft's  house,  sidewalk  being  graded, 
so  as  to  discharge  into  the  gutter  water  thus  dripping,  no  ordinance  proved; 
court  charged  verdict  might  be  found  for  plff  if  the  ice  in  question  was  the 
result  of  water  flowing  from  melting  snow,  or  rain  running  from  deft's  prem- 
ises upon  the  sidewalk.    Injury,  wrist  broken. 

Verd.  $800.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Cosgrove  v.  N.  Y.  C  &  H.  R.  R.  R.  Co.     87  N.  Y.  88. 

Plff's  intestate  killed  at  deft's  crossing  by  engine,  statutory  signals  not 
given,  riding  in  wagon  on  invitation  of  driver,  driver  was  seen  on  approaching 
the  <^ros8ing  pulling  on  the  horse,  when  suddenly  the  engine  shot  out  of  a  cut 
vrithout  warning,  horse  became  unmanageable,  plunged  ahead,  brought  wagon 
directly  in  front  of  engine. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Wenzlick  v.  McCotter.     87  N.  Y.  ijj. 

Plff  slipped  on  ice  on  sidewalk  in  front  of  deft's  premises,  formed  from 
accumulation  of  water  coming  from  porch  on  adjoining  premises  down  through 
a  pipe  on  deft's  house  just  at  the  dividing  line,  both  houses  built  by  a  com> 
mon  owner  with  similar  porches,  the  pipe  carrying  off  water  from  both 
porches,  deft  on  buying  his  house  disconnected  the  pipe  from  his  own  porch, 
suffered  it  to  remain  and  carry  off  the  water  from  the  other  porch.  Injury, 
ankle  fractured. 

Verd.  $2,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Whltworth  V.  Erie  Ry.  Co.     87  N.  Y.  413- 

Plff's  cotton  destroyed  in  fire  of  deft's  freight  depot,  communicated  by  high 
wind  from  its  passenger  depot,  separated  from  the  other  by  navigable  slip 
80  feet  wide;  origin  of  fire  not  shown;  cotton  being  carried  by  deft  as  inter- 
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mediate  carrier  for  dispatcb  co.  with  whom  plff  had  contracted  for  whole 
joumej,  bill  of  lading  containing  exemption  clause  as  to  fire.  Held,  deft 
entitled  to  benefit  thereof,  also  evidence  insufficient  to  show  negligence  oa 
its  part,  or  of  improper  delay  in  delivery  to  next  carrier. 


Qoillotel  V.  The  Mayor,  Etc.,  of  N.  Y.     87  N.  Y.  441. 

Plff  injured  through  neglect  of  deft  to  keep  its  sidewalk  in  repair.  Cause 
of  action  accrued  in  March,  1873,  action  began  March,  1877;  when  it  ac^crued 
the  statute  of  limitations  then  in  force  as  to  such  actions  was  six  years;  such 
statute  made  changes  in  prior  statutes,  contained  saving  clause,  that  such 
changes  should  not  extend  to  causes  of  action  which  had  already  accrued;  in 
1876  an  amendment  to  it  was  made,  shortening  Che  time  of  such  action  as  this 
to  one  year.  Held,  saving  clause  applied  and  action  not  barred.  Injury, 
kneepan  broken. 

Yerd.  $600,  set  aside,  nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Ryan  v.  Wilson.     87  N.  Y.  471. 

Plff,  employee  of  deft's  tenant,  caught  by  revolving  shaft,  shaft  upright, 
extending  from  bottom  of  building  up  through  each  floor  to  give  power  to 
each  floor,  shaft  unguarded,  near  a  partition,  plff  passing  between  the  two; 
her  employer  had  hired  the  floor  of  deft,  with  the  shaft  in  its  unguarded 
condition,  and  had  then  himself  erected  the  partition;  plff  offered  to  show 
that  the  ordinary  construction  of  such  shafts  required  them  to  be  guarded, 
that  the  shaft  had  no  connection  with  the  power  rented  to  her  employer,  that 
the  unguarded  shaft  was  dangerous,  and  its  construction  defective;  excluded. 

Nonsuit. —  Aff.  at  Gen.  Tenn. —  Aff. 


Mead  V.  Stratton.     87  N.  Y.  493. 

riff's  husband,  intoxicated  by  liquor  sold  to  him  by  one  deft  at  a  hotel 
owned  by  the  other  and  permitted  to  be  occupied  with  knowledge  that  liquor 
was  to  be  wAd;  found  dead  in  buggy,  head  hanging  between  body  and  wheel 
so  that  it  had  been  beaten  by  the  wheel;  deft,  owner,  had  bought  the  hotel 
before  Civil  Damage  Act  passed,  had  allowed  her  husband,  the  other  deft, 
after  act  passed,  to  continue  to  sell  at  the  bar,  she  running  the  hotel. 

Verd.  $1,160.— Aff.  at  Gen.  Term.— Aff. 


Quinn  V.  Power.     87  N.  Y.  535. 

riff's  intestate  drowned,  collision  between  deft's  ferryboat  and  canal  boat 
on  which  he  was,  boat  part  of  a  tow,  those  in  charge  of  ferryboat  were 
engaged  in  transferring  to  a  boat  in  the  tow  a  person  whom  they  had  car- 
ried free,  without  knowledge  or  consent  of  deft. 

Verd.  directed  for  deft. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Derrenbacher  v.  Lehigh  Valley  R.  R.  Co.     87  N.  Y.  636. 

Plft  engaged  in  loading  ore  on  to  deft's  ^ars,  injured  by  fall  of  tub  attached 
to  derrick,  latter  used  to  discharge  ore  from  canal  boat  into  deft's  cars  at 
Perth  Amboy,  rope  defective,  pier  not  owned  by  deft,  loading  not  done  by 
deft,  not  shown  that  deft  owned  or  furnished  the  derrick,  or  employed  the 
men  working  it.    Injury,  foot  amputated. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Smedis  v.  Brooklyn  6t  Rock.  B.  R.  R.  Co.     88  N.  Y.  13. 

PlfTs  intestate  killed  at  deft's  crossing,  or  near  it;  deft  and  another  co. 
had  tracks  in  city  avenue,  deft's  train  was  coming  in  one  direction,  down 
grade,  dark  night,  no  headlight,  no  bell  rung,  no  whistle  sounded,  no  noise, 
steam  shut  off;  train  of  other  co.  coming  from  opposite  direction,  had  head' 
light,  sounded  signals,  made  great  noise;  deceased  was  seen  to  look  toward 
latter  train,  crossed  in  front  of  it,  deft's  train  reached  the  crossing  first) 
deceased  foimd  dead  near  it. 

Verd.  $3,260.— Aff.  at  Gen.  Term.— Aff. 


Salter  v.  Utlca  &  Black  River  R.  R.  Co.     88  N.  Y.  4^. 

1st  Appeal.  59  N.  Y.  631. 
2d  Appeal.  75  N.  Y.  273. 
3d  Appeal.    8d  N.  Y.  401. 

On  the  last  trial  two  additional  facts  were  shown,  (1)  that  until  the  de- 
ceased was  within  21  ft.  of  the  tracE  he  could  not  see  the  approaching  train; 
an  opening  230  ft.  back  allowing  a  glimpse  only  of  the  track,  but  deceased 
not  at  that  point  of  the  highway,  when  deft's  train  at  that  point  of  the  track, 
(2)  near  the  track  there  was  a  slight  descent  to  the  track,  road  being  icy  and 
load  heavy,  deceased  could  not  stop  after  seeing  the  train,  could  not  turn  to 
side  because  of  snowbank;  only  thing  left  him,  after  ineffectual  attempt  to 
stop,  which  he  made,  was  to  jump,  in  doing  which  he  met  his  death;  court 
chaiged  that  the  great  speed  in  the  train  was  not  necessarily  negligent,  but 
in  connection  with  other  facts  and  circumstances  might  tend  to  establish  it, 
also  if  course  pursued  by  deceased  was  one  which  p6rs<Mis  of  prudence  and 
self-possession  would  adopt  under  the  same  circumstances,  he  was  not  negli- 
gent. 

Verd.  $4,600.—  Aff.  at  Gen.  Term.—  Aff. 


Brinckerhoff  v.  Boatwick.     88  N.  Y.  5J. 

Directors'  neglect  of  their  duties. 
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Murphy  v.  Boston  &  Allmny  R.  R.  Co.     88  N.  Y.  146. 

Plff's  intestate,  employee,  repairing  deft's  engine  at  machine  shop,  killed  by 
explosion  due  to  negligence  of  coservant  in  failing  to  detect  weakness  in  the 
boiler,  the  engine  having  been  sent  to  the  repair  shop  under  the  deft's  rules 
for  examination  and  repairs. 

Nonsuit. —  AfF.  at  Gen.  Term. —  Aflf. 


Erwin  V.  Nevertink  SU  Co.     88  N.  Y.  184* 

Plff' 8  intestate,  engineer  on  small  propeller,  drowned  by  his  boat  sinking, 
run  into  by  deft's  steamboat,  latter  trying  to  pass  former  in  Hell  Gate  in 
disobedience  of  rules  of  navigation  authorized  by  United  States,  also  by  this 
State ;  def t's  boat  had  signalled  intention  to  pass,  signal  not  answered  because 
not  heard ;  deft's  boat,  assuming  that  it  had  been  heard  and  failure  to  answer 
meant  acquiescence,  tried  to  pass;  the  smaller  boat,  not  intending  to  go 
through  the  Gate,  but  up  the  Harlem  river,  changed  her  course  at  the  mo- 
ment without  knowing  deft's  boat  was  behind. 

Verd.  $6,000.—  AfF.  at  Gen.  Term.—  AflF. 


Dobiecki  v.  Sharp,  as  Recr.     88  N.  Y.  joa* 

Plff's  intestate,  passenger,  standing  on  platform  of  station  on  Long  Island 
R.  R.  of  which  deft  receiver,  struck  by  passing  car,  so  constructed  as  to  pro- 
ject over  the  platform  a  few  inches. 

Verd.  $1,600.— AflF.  at  Gen.  Term.— AflF. 


Durkifi  V.  Sharp,  as  Recr.     88  N.  Y.  jjs* 

PlflTs  intestate,  engineer.  Long  Island  R.  tL  deft  receiver,  killed  by  derail- 
ment of  engine,  due  to  defective  condition  of  track  or  breaking  of  flange  of 
driving-wheel  because  of  undiscoverable  flaw;  evidence  euflScient  to  warrant 
court  in  submitting  to  jury  which  was  the  cause,  chai^ging  that  if  latter  was 
the  cause,  deft  not  liable;  refused  to  charge  if  track  inspected  within  reason- 
able time  prior  to  accident  by  competent  inspector  and  by  him  adjudged  safe, 
plflF  could  not  recover. 

Verd.  $6,000.—  AflF.  at  Gen.  Term.—  AflF. 


DeForest  v.  Jewett,  as  Recr.     88  N.  Y.  264. 

PlflF's'  intestate,  car  coupler,  Erie  Ry.,  deft  receiver,  killed  coupling  cars  in 
freight-yard,  drained  by  open  sluices,  in  plain  sight,  running  under  the  tracks 
between  the  ties,  had  worked  in  yard  two  years,  knew  of  the  sluices,  stepped 
into  one,  fell  under  moving  train. 

Nonsuit— AflF.  at  Gen.  Term.— AflF. 

The  court  say  this  case  is  indistinguishable  from  Gibson  v.  ferie  R.  Co.,  63 
N.  Y.  449. 
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Connelly  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     88  N.  Y.  346. 

PlfTs  intestate  killed  by  train  at  deft's  crossing,  was  driving  team,  could 
have  seen  train  half  mile  off,  could  have  stopped  his  horses,  on  observing  the 
train  near  him  whipped  up  his  horses,  tried  to  get  over  in  front  of  it. 

Verd.  $1,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  onL 


,         Moyer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     88  N.  Y.  351. 

Overflow  of  stream  caused  by  elevating  roadbed. 


Croft  V.  WlllUnis.     88  N.  Y.  384. 

Managemoit  of  estate  by  one  of  two  executors. 


MorreU  v.  Peck.     88  N.  Y.  398. 

Plff's  intestate,  who  died  after  judgment,  fell  from  bridge,  which  it  was 
duty  of  defts,  as  commissioners  of  highways,  to  keep  safe  for  travel,  side  he 
fell  from  unprotected  by  guard-rail,  foot  passage  on  other  side  duly  railed 
but  obstructed  by  snow,  he  walked  in  driveway,  stepped  to  imguarded 
side  to  allow  wagon  to  pass;  evidence  was  allowed  that  next  day  defts 
erected  railing  on  that  side,  this  to  show  their  control  of  bridge  and  possession 
of  funds.    Injury  to  back  and  ankle. 

Finding  for  $1,000.— Aff.  at  Gen.  Term.— Aff. 


Murphy  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     88  N.  Y.  445. 

Plff's  intestate,  passenger,  killed  by  deft's  negligence,  funeral  expenses  paid 
by  plff,  deceased's  husband,  allowed  as  item  of  damage. 
Verd.  $4,000.— Aff.  at  Gen.  Term.— Aff. 


Harvey  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     88  N.  Y.  481. 

Plff*8  intestate,  fireman,  killed,  engine  thrown  off  track,  open  switch,  left 
open  through  carelessness  of  switchman,  latter  incompetent,  inexperienced, 
also  his  duties  had  become  too  onerous  for  him  to  perform  properly,  by 
reason  of  deft's  discharge  of  three  out  of  six  employees  at  that  point;  it 
appeared  on  plff's  case,  that  the  switchman's  leaving  the  switch  open  was  not 
due  to  inexperience  or  overwork,  but  entirely  to  forgetfulness. 

Verd.  $3,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 
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Whitney  v.  Martine.     88  N.  Y.  535. 

Negligence  of  an  attorney  in  investing  money  in  second  mortgages. 


Etherington  v.  Prospect  Park,   Etc.,  Co.     88  N.  Y.  641. 

PlfiTs  intestate^  a  child,  negligently  killed  by  deft  in  public  street;  the  only 
questions  on  appeal  were  upon  the  charge,  (1)  as  to  a  remark  of  the  court, 
which  if  erroneous  was  cured  by  charging  a  request  of  the  appellant,  (2) 
court  charged,  that  the  amount  of  the  verdict  must  be  for  the  pecuniary 
injury,  the  amount  of  which  should  be  in  the  good  judgment  of  the  jury, 
subject  to  the  limit  placed  by  the  statute. 

Verd.  $1,600.— Aflf.  at  Gen.  Term.— Aff. 


McKeever  v.  N,  Y.  C.  &  H,  R.  R.  R.  Co.     88  N.  Y.  667. 

PlfTs  intestate  killed  by  deft*s  train  at  crossing,  issue  was  whether  signals 
given,  deft's  witnesses  testifying  positively  that  they  Heard  them,  plff's  wit- 
nesses not  testifying  that  they  were  not  given,  but  that  they  did  not  hear 
them. 

Nonsuit.—  Aff.  at  Gen.  Term.—  Aflf. 


Littlewood  v.  The  Mayor,  Etc.,  of  N.  Y.     89  N.  Y.  24. 

Plflf's  intestate  injured  through  deft's  negligence,  death  resulted;  in  his 
lifetime  he  had  sued  deft  for  same  injury,  recovered  judgment,  paid. 

Nonsuit,  excep.  at  Gen.  Term. —  Excep.  overrul.  at  Gen.  Term,  judg.  ord. 
for  deft.— Aflf. 

Note  the  use  of  the  words  "that  wrongdoer"  in  this  rule.  It  might  be 
that  if  there  were  two  several  wrongdoers,  only  one  of  whom  had  been  sued 
by  the  deceased,  a  recovery  against  the  other  might  be  permitted  to  the  per- 
sonal representatives  under  the  rule  laid  down  in  Atlantic  Dock  Co.  v.  The 
Mayor,  53  N.  Y.  64. 

Hence  the  necessity  in  stating  the  rule  (2538,  Part  I),  to  take  note  of  tho 
fact  that  it  was  the  same  wTongdoer  who  had  been  sued  in  the  prior  action. 


Lent  V.  Howard.     89  N.  Y.  169. 

Failure  of  trustee  to  invest  funds. 


Platz  V.  City  of  Cohoes.     89  N.  Y.  J19. 

Plflf  injured  while  riding  in  carriage,  upset,  pile  of  dirt  left  by  deft  in  the 
way  from  an  excavation  it  made  in  its  street,  driver  not  negligent,  accident 
on  Sunday,  plflf  violating  Sunday  law.    Injury,  hip  injured. 

Verd.  $4,000.— Aflf.  at  Gen.  Term.— Aflf. 
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Schnltz  V.  Third  Ave.  R.  R.  Co.     89  N.  Y.  J4J. 

PIff,  passenger,  thrown  from  deft's  car  by  conductor,  complaint  stated  three 
causes  of  action,  damage  alleged  in  eacb  $10,000,  judgment  demanded  $20,000; 
evidence  as  to  statements  out  of  court  by  witness  for  plff  which  on  his  cross 
he  had  denied  making,  excluded.  Injury,  both  arms,  two  ribs,  one  1^,  and 
collar-bone  broken. 

Verd.  $15,000. —  Aff.  at  Gen.  Term. —  Rev.  new  €ri.  ord.  because  of  exclusion 
of  above  evid. 


Harris  v.  Perry.     89  N.  Y.  308. 

Plff  fell  down  elevator  shaft,  from  basement  to  subceOar,  building  in  New 
York  city  occupied  by  defts  and  another  firm  as  tenants,  defts  leased  four 
upper  floors,  other  firm  the  first  floor,  basement,  and  subcellar;  each  had 
common  use  of  shipping-room  in  basement,  with  use  of  elevator;  by  Laws  of 
1874,  chap.  547,  $  5,  it  is  provided,  there  shall  be  in  buildings  in  New  York 
city  trapdoors  in  elevator  shafts  at  each  floor  as  may  be  directed  and  ap- 
proved by  superintendent  of  buildings  which  shall  be  kept  closed  at  all  times 
except  when  elevator  in  actual  use  by  occupants  of  building;  plff  lawfully  in 
shipping-room,  stepped  to  elevator  shaft  to  call  up  to  defts,  had  done  so  on 
previous  occasions,  did  not  know  shaft  went  to  subcellar,  dark,  hatchway 
open,  fell  in;  no  evidence  that  elevator  had  been  last  used  by  defts  nor  that 
trapdoor  left  open  by  them.  Injury,  two  ribs  broken,  injuries  to  head  and 
brain  impairing  sight,  shock. 

Verd.  $5,000,  excep.  at  Gen.  Term. —  Excep.  overrul.  at  Gen.  Term«  judg. 
ord.  for  plff. —  Rev.  new  tri.  ord. 


Fitzpatrick  v.  Slocam  et  al.     89  N.  Y.  358. 

Plff  fell  between  sidewalk  and  drawbridge  over  canal,  in  Brooklyn,  defts 
commissioners  of  city  works,  on  salary,  duty  to  keep  sidewalks,  streets,  and 
bridges  in  safe  condition;  bridge  built  by  special  com'rs,  turned  over  to  city 
in  same  condition  as  when  built;  guards  stationed  to  keep  persons  from 
walking  off  when  draw  open ;  city  police  board  was  to  and  did  appoint  keq>tf 
of  bridge,  no  persons  appointed  to  guard  the  street  when  draw  open;  bridge- 
keeper  had  notified  deft's  ass't  engineer  place  was  dangerous,  two  accidents 
having  occurred. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Aff. 


Niclioiaa  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     89  N.  Y.  370. 

Plff's  trees  lost  by  deft's  negligent  delay  in  transit;  shipping  contract  con- 
tained exemption  clause  against  '' damage  occasioned  by  delays  from  any 
CAvae  or  from  change  of  weather.''  Held,  damage  from  n^;lij[ent  delay  not 
included. 
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Kain  v.  Smith.     89  N.  Y.  375. 

let  Appeal.    80  N.  Y.  458. 

On  the  second  trial  proof  was,  plff  a  carpenter,  directed  by  foreman  to 
assist  in  loading  car  wheels  on  a  car  hy  means  of  jigger,  cars  rolled  up  in- 
clined plane  made  by  two  rails  from  track  to  car,  jigger  out  of  order,  in  ways 
plff  could  see,  but  of  the  effects  thereof  he  did  not  know;  foreman  knew  it 
was  unsafe,  but  ordered  its  use,  plff  and  the  others  were  hurrying  to  get 
through,  handled  jigger  roughly,  it  fell^  let  down  wheels,  which  ran  against  plff. 

Nonsuit. —  Rev.  at  Gen.  Term,  new  tri  ord. — ^Aff.  judg.  absol.  agst.  defts. 


First  Nat.  Banlc  v.  Fourtli  Nat.  Banlc    89  N.  Y.  4t2. 

1st  Appeal.    77  N.  Y.  320. 
ControTersy  over  failure  to  coUect  foreign  draft. 


Clews  V.  Banlc  of  N.  Y.  Banidng  Assn.     89  N.  Y.  418. 

2d  Appeal.    105  N.  Y.  398. 

3d  Appeal.  114  N.  Y.  70. 
Plff  on  faith  of  statement  of  deft's  teller  that  a  certification  of  a  draft  on 
it  was  good,  accepted  it  in  payment  of  bonds;  draft  had  been  indorsed  by 
payee,  mailed  to  payee,  failed  to  reach  him,  some  one  else  had  presented  it 
to  deft,  had  it  certified,  then  raised  the  amount,  changed  date,  offered  it  to 
plff,  who  asked  deft's  teller  if  certification  was  good;  deft  had  in  fact  been 
notified  by  the  indorsee  he  had  not  received  it,  and  payment  had  been  stopped. 
Held,  that  in  absence  of  evidence  of  negligence  or  bad  faith,  deft  not  estopped 
by  teller's  statement. 


Devlin  V.  Smith.     89  N.  Y.  470. 

Plff's  intestate  killed  by  breaking  of  improperly  constructed  scaffold;  deft 
Stevenson,  scaffold  builder,  built  it  under  contract  with  deft  Smith  to  enable 
latter  to  carry  out  contract  to  paint  dome  of  public  building;  deceased,  in 
Smith's  employ,  was  washing  dome  when  it  broke. 

Nonsuit. — ^Aff.  at  Qen.  Term  —  Rev.  new  tri.  ord.  as  to  Stevenson,  aff.  as 
to  Smith. 


Mairs  V.  Manhattan  R.  E.  Assn.     89  N.  Y.  498. 

Plff's  assignor's  goods  injured  by  fiow  of  water  collected  on  adjoining 
premises  by  reason  of  an  excavation  in  the  street  made  by  deft  under  per- 
mit of  city  authorities;  court  refused  to  submit  to  the  jury  the  question 
whether  deft  was  negligent. 

Verd.  for  plff.— Aff.  at  Gen.  Term.-— Aff. 
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Qroth  V.  Washburn.     89  N.  Y.  615. 

Plff  crossing  a  street,  run  over  by  deft's  carriage  negligently  driven  by  his 
servant  in  his  business.    Injury,  face  lacerated. 
Verd.  $660.— Aff.  at  Gen.  Term.— Aff. 


Cleveland  v.  N.  J.  Steamboat  Co.     89  N.  Y.  627. 

1st  Appeal.  68  N.  Y.  306. 
3d  Appeal.  126  N.  Y.  299. 
4th  Appeal.     167  N.  Y.  578. 

On  second  trial  plfT  sought  to  show  that  the  gate  itself  and  not  merely 
the  top  raU,  had  not  been  put  in  place;  court  sent  that  issue  to  the  jury, 
but  this  submission  was  held  to  be  error  because  that  the  gate  had  been 
put  in  place  was  established  by  *'  uncontradicted  evidence."  Injury,  general 
injuries  to  health  caused  by  submersion,  appeared  more  serious  than  on 
first  trial. 

Verd.  $6,000.— Aff.  at  Gen.  Tenn.—  Rev.  new  tri  ord. 


Jones  V.  Morgan.     90  N.  Y.  4. 

€k)ntroversy  as  to  goods  stden  from  warehouse. 


Leeds  v.  MetropoliUn  Qas  Light  Co.     90  N.  Y.  j6. 

Plff  injured  by  explosion  of  gas  in  his  cellar  which  had  escaped  from  a 
break  in  deft's  main;  only  question  on  appeal  was  on  charge  that  compen- 
sation  for  lost  time  could  be  awarded;  no  evidence  of  its  value  had  been 
given,  nor  of  any  facts  on  which  estimate  could  be  based.  Injury,  body  and 
head  burned,  hair  burnt  off,  and  both  hands  permanently  injured,  shock. 

Verd.  $7,500.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


McKinney  v.  Jewett,  as  Recr.     90  N.  Y.  J67. 

Biff's  hams  shipped  over  def t's  road  under  bill  of  lading  providing  carriei' 
not  liable  as  carrier  while  goods  were  at  any  station  awaiting  delivery,  and 
that  they  must  be  removed  during  business  hours;  they  arrived  on  a  Thurs- 
day; plff  was  told  for  two  days  had  not  arrived;  on  Saturday  afternoon,  too 
late  for  removal,  notice  of  arrival  given  to  plff;  removed  them  Monday 
morning.  Held,  defts  liable  as  carrier,  goods  not  awaiting  delivery  until 
notice  of  arrival  given,  and  reasonable  opportunity  afforded  to  remove  them. 
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Hardy  v.  City  of  Brooklyn.     90  N.  Y.  435. 

Plff*B  property  injured  by  a  nuisance  caused  by  negligent  construction  of 
deft's  sewer;  its  charter  provided  that  it  should  not  be  liable  in  damages  for 
any  misfeasance  of  its  common  council  or  ofiScers,  but  did  not  specially  de- 
volve upon  any  particular  officer  any  duty  as  to  the  matter  in  hand. 

Verd.  for  plflf.— Aflf.  at  Gen.  Term.— Aff. 


Schwier  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     90  N.  Y.  55S. 

Plff,  boy  of  4,  run  over  by  deft's  engine  at  street  crossing,  was  seen  by 
engineer,  who  could  have  stopped  engine  in  time,  but  did  not;  no  question 
of  contributory  negligence  raised;  court  left  to  jury  to  say  whether  the  fact 
that  the  bell  was  rung  or  not,  made  any  difference  on  the  question  of  deft*s 
negligence.    Injury,  foot  amputated. 

Verd.  $6,000.--Aff.  at  Gen.  Term.— Aff. 


Stewart  v.  Brooklyn  Crosstown  R.  R.  Co.     90  N.  Y.  588. 

Plff  passenger  on  deft's  car;  assaulted  while  on  it  by  deft's  driver. 
Nonsuit. — ^Aff.  at  (Jen.  Term. —  Rev.  new  tri.  ord. 


Dowling  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     90  N.  Y.  670. 

Plff,  a  girl  of  9,  struck  at  crossing  by  deft's  tender,  latter  overlapped  the 
track  about  2  feet,  no  bell  rung,  no  flagman  at  crossing;, plff  looked  one  way 
for  train,  view  in  the  other  direction,  whence  engine  came,  obstructed  by  shop 
of  deft  which  was  on  the  street  about  4  feet  from  track.  Injury,  leg  and 
toe  of  other  foot  amputated. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Bmsso  V.  City  of  Buffalo.     90  N.  Y.  679. 

Plff  fell  into  unguarded  excavation  in  highway  within  city  limits,  night, 
was  not  crossing  on  crosswalk,  excavation  dug  under  direction  of  deft's  water 
department  by  a  contractor  under  contract  therewith;  under  Laws  of  1870, 
chap.  519,  claims  against  deft,  growing  out  of  the  water  dept  must  be  pre- 
sented to  the  water  board  for  examination;  this  claim  not  so  presented; 
deft  had  no  notice  of  the  dangerous  condition  of  the  excavation.  Injury, 
hernia. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Bank  of  Oswego  v.  Doyle.     91  N.  Y.  $2. 

Delivery  by  warehouseman  to  wrong  person. 
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Urqnhart  v.  City  of  Ogdensburs.     91  N.  Y.  67. 

2d  Appeal    97  N.  Y.  238. 

Plff  slipped  on  ice  formed  on  deft's  sidewalk,  sidewalk  built  according  to 
plan,  sloped  considerably  so  as  to  be  unsafe;  court  charged  that  if  common 
council  having  charge  of  sidewalk  had  considered  in  advance  what  would  be 
a  proper  walk  to  construct  at  this  place,  deft  would  not  have  been  liable  for 
constructing  a  walk  of  this  kind,  but  that  no  action  had  been  taken  on  it, 
and  it  declined  to  charge  that  deft  could  not  be  held  liable  for  any  fault  in 
the  plan  of  the  work.    Injury,  leg  broken. 

Verd.  $1/K)0. — ^Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Frank  v.  Lanier.     91  N.  Y.  iij. 

Delay  of  purchaser  of  forged  note  to  detect  forgery. 


Relil>erg  v.  Tiie  Mayor,  Etc.,  of  N.  Y.     91  N.  Y.  137. 

2d  Appeal.    99  N.  Y.  652. 

Plff  digging  excavation  in  deft's  street  for  private  corporation,  injured  by 
fall  of  pUe  of  bricks  negligently  piled  in  the  street  to  an  imsafe  height  by  per- 
son tearing  down  building,  no  permit  obtained  for  the  piling,  permits  provided 
for  by  charter,  police  board  charged  with  duty  of  removing  nuisances  in 
streets  and  enforcing  ordinances,  policeman  whose  duty  was  to  report  such 
things  saw  pile  reach  forbidden  height  in  time  to  have  had  it  removed;  plff 
offered  to  show  by  superintendent  of  buildings,  having  supervision  of  per- 
mits for  piling  brick  that  there  was  a  uniform  regulation  prescribing  the 
height  of  such  piles,  and  that  erection  of  pile  in  question  was  forbidden, 
excluded. 

Nonsuit. — ^Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  A  perusal  of  the  case  will  show  the  difficulty  of  stating  concisely 
the  exact  point  on  which  it  turned. 


McQoIre  v.  Spence.     91  N.  Y.  303* 

Plff,  a  girl  of  14,  playing  on  sidewalk  in  front  of  deffs  premises,  fell  into 
uncovered  area  in  sidewalk.  Injury,  genital  organs  cut,  causing  hemorrhage^ 
permanent  injury. 

Verd.  $870.— Aff.  at  Gen.  Term.— Aff. 


Sheehan  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     91  N.  Y.  33^* 

Plff's  intestate,  fireman,  injured  in  collision  between  deft's  trains;  his  train 
was  running  ''  wild "  (i.  e.,  not  on  time-table  but  by  special  orders) ;  deffs 
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rules  prescribed  method  of  ordering  its  movements,  rules  were  obeyed, 
obedience  brought  train  into  collision  with  regular  train,  for  whose  guidance 
under  such  circumstances  deft  had  failed  to  provide  proper  rules,  leaving  the 
regular  train's  guidance  under  a  general  order,  latter  not  specific  enough  to 
provide  carefully  for  its  being  followed.  Injury  to  head  and  spine. 
Verd.  $8,500.— Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  ord.  on  verd. 


Bostwick  V.  Van  Voorhis.     91  N.  Y.  353* 

Ck>ntroversy  between  receiver  of  bank  and  sureties  of  defaulting  cashier. 


Wendell  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     91  N.  Y.  4^0. 

PUTs  intestate,  boy  of  7,  killed  at  deft's  city  crossing;  bright,  well  ac- 
quainted with  locality,  warned  of  danger  of  passing  in  front  of  trains,  darted 
across  track  in  front  of  train,  of  which  he  had  full  knowledge,  eluding  a 
flagman  who  tried  to  stop  him,  slipped,  fell. 

Verd.  $1,200.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Mann  v.  Del.  &  Hud.  C.  Co.     91  N.  Y.  495. 

PlfiTs  intestate,  engineer  of  freight  train,  killed  in  collision  due  to  improper 
signaling  by  incompetent  brakeman,  proper  signal  was  torpedo,  he  ignorant 
about  torpedoes,  had  scarcely  any  experience  as  brakeman,  had  been  employed 
few  days  before  as  extra  man,  was  selected  by  conductor  to  signal  the  other 
train. 

Verd.  $6,000.— Aflf.  at  Gen.  Term.— Aff. 


Homer  v.  Everett.     91  N.  Y.  641* 

Plff,  machinist,  repairing  engine  in  cellar  of  deft's  hotel,  stepped  into  un- 
covered hole  filled  with  hot  water;  of  which  had  no  knowledge.  Injury,  leg 
and  foot  scalded. 

Verd.  $9,600.— Aff.  at  Gen.  Term.— Aff. 


Manning  v.  Port  Henry  iron  Ore  Co.     91  N.  Y.  664. 

Plff's  intestate  killed  by  deft*s  negligence,  jury  included  interest  in  their 
verdict;  clerk  on  entering  judg.  added  to  the  verdict  the  amount  of  interest 
under  the  Death  Act,  motion  made  to  strike  from  the  judgment  the  amount 
so  added.    Denied. 

Verd.  $3,000. 
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Vogel  V.  The  Mayor,  Etc,  of  N.  Y.     9J  N.  Y.  lo. 

Deft's  contractor,  after  making  excavation  in  street,  whereby  surface  water 
was  turned  so  as  to  run  on  plflTs  lot,  abandoned  the  work;  deft  took  no 
steps  to  stop  the  drainage. 


Harrington  v.  Keteltas.     9J  N.  Y.  40. 

Executors'  delay  to  collect  debt. 


Crabb  v.  Young.     92  N.  Y.  56. 

Executors'  management  of  estate. 


Martin  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.     92  N.  Y.  70. 

PlfiTs  intestate  killed  through  deft's  negligence,  surrogate  in  granting  let- 
ters of  administration  issued  them  to  plfT,  only  to  sue,  not  to  collect,  this 
prior  to  the  act  authorizing  surrogates  to  issue  limited  letters,  Laws  of 
1881,  chap.  635. 

Verd.  $4,100.— Aff.  at  Gen.  Term.— Aff. 


Houglildric  V.  Del.  &  Hud.  C.  Co.     92  N.  Y.  J19. 

PlflTs  intestate,  girl  of  6,  killed  by  train  while  being  driven  across  deft's 
tracks  at  a  point  on  deft's  premises  where  she  had  a  right  to  cross  on  pay- 
ment of  toll;  no  flagman  there,  court  left  it  to  the  jury  to  say  whether 
under  the  circimistances  deft  was  bound  to  have  a  flagman  there. 

Verd.  $6,000.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 

Note. —  The  General  Term  gave  as  a  reason  for  refusing  to  set  aside  the 
verdict  as  excessive  that  the  opinions  of  the  Court  of  Appeals  made  it  impor,- 
sibk-  for  the  Oner al  Term  to  say  that  a  verdict  in  death  cases  is  excessive. 

No  such  ground  was  stated  in  the  order.  The  Court  of  Appeals  at  p.  224 
repudiates  the  notion  that  its  opinions  involve  a  surrender  of  Uie  right  of  the 
General  Term  to  set  aside  such  verdicts. 


Barry  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     9^  N.  Y.  J89. 

Plflf's  intestate,  boy  of  10,  killed  while  crossing  deft's  tracks  at  a  point 
where  adjoining  owners  had  right  of  way,  and  the  public  had  for  30  years 
been  in  the  habit  of  crossing;  train  backing  without  signals,  in  charge  of 
brakeman  on  platform  between  two  cars,  couldn't  see;  train  had  crossed 
crossing,  going  other  way,  switched  on  another  track,  and  was  backing, 
freight  train  had    been  following  it  when    moving  forward    and  when  it 
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switched  on  to  the  other  track  the  freight  train  approached  the  crossing 
giving  the  required  signals;  court  refused  to  charge  that  if  the  bell  was 
rung  on  backing  train  deft  was  not  bound  to  give  any  other  warning. 
Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 


Wohlfahrt  v.  Beckett.     9J  N.  Y.  490. 

PlfTs  intestate  died  from  effects  of  dose  of  a  mixture  given  him  by  deft,  a 
druggist,  without  a  prescription;  deceased  wanted  ''black  draught,"  by  mis- 
take ordered  "black  drops,"  former  harmless  latter  poisonous  if  more  than 
12  drops  taken;  word  "  poison''  not  written  on  bottle,  deft's  clerk,  by  deft's 
direction,  made  up  the  medicine,  gave  it  to  deceased,  he  testified  that  deft 
had  warned  deceased  of  its  nature  and  not  to  take  more  than  10  or  12  drops. 

Verd.  directed  for  deft,  exc.  at  Gen.  Term. —  Exc.  sustained  at  Gen.  Term, 
new  tri.  ord. — AS.  judg.  absol.  agst.  deft. 


Diddnson  v.  The  Mayor,  Etc.,  of  N.  Y.     9J  N.  Y.  5S4* 

Viff  injured  by  negligent  failure  of  deft  to  remove  ice  and  snow  from 
crosswalk,  Jan.,  1877.  In  April,  1881,  claim  presented  lo  comptroller;  deft 
pleaded  that  more  than  three  years  had  elapsed  since  cause  of  action  accrued, 
and  plff's  right  to  present  the  claim  necessary  to  entitle  her  to  maintain 
action  was  complete  more  than  three  years  before  suit  was  begun;  plff  de- 
murred to  answer. 

Bern,  sustained. —  Rev.  at  Qen.  Term,  dem.  overruled. — Aff. 


Dana  v.  N.  Y.  C.  &  hL  R.  R.  R.  Co.     9^  N.  Y.  639* 

Plff's  intestate,  killed  in  same  accident  as  that  in  Sheehan  case  (91  N.  Y. 
332) ;  the  only  element  in  this  case  absent  from  that  was  that  the  deceased 
being  an  engineer  knew  of  the  regulations  by  which  trains  were  run  on  tele- 
graphic order. 

Nonsuit. — ^Aff.  at  (Jen.  Term. —  Rev.  new  tri.  ord. 


Crocker  v.  Knickerbocker  Ice  Co.     9J  N.  Y.  65J. 

Plff  run  over  by  deft's  wagon,  no  evidence  to  show  negligence  except  that 
driver  was  driving  team  on  a  **  lively  trot." 
Nonsuit— Aff.  at  Gen.  Term.— Aff. 


Becht  V.  Corbin,  as  Recr.     9J  N.  Y.  698. 

riff's  intestate,  killed  by  deft's  engine,  was  crossing  diagonally  Atlantic 
ave.,  Brooklyn,  along  which  track  laid;  if  had  looked,  must  have  seen  engine 
in  time  to  avoid  it. 

Verd.  $3,500.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Palmer  v.  Dearing.     93  N.  Y.  7. 

Plff,  tenant  of  deft,  occupied  upper  story  in  tenement,  while  descending 
caught  foot  in  hole  in  oilcloth  on  stairway,  fell,  knew  of  hole,  took  no  par- 
ticular precaution,  supposed  place  had  been  repaired  according  to  promise 
of  deft's  agent  day  or  two  before.    Injury,  to  spine,  miscarriage. 

Verd.  $3,500.— Aff.  at  Gen.  Term.— Aff. 


Moore  v.  Qadsden.     93  N.  Y.  u. 

1st  Appeal.    87  N.  Y.  84. 

New  evidence  on  second  trial,  city  ordinance  against  allowing  water  to 
flow  over  sidewalk,  and  requiring  householders  to  remove  ioe  and  snow  there- 
from.   Injury,  wrist  broken. 

Verd.  $1,000.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Earle  v.  Earle*     93  N.  Y.  104. 

Iixecutors'  responsibility  for  negligent  management  of  the  estate  by  third 
person,  to  whom  they  commit  it. 


Parker  v.  Conner.     93  N.  Y.  ii8. 

Purchasing  property  from  an  insolvent. 


Second  Nat.  Bank  v.  Burt.     93  N.  Y.  J33. 

Controversy  as  to  effect  of  failure  of  bank  cashier  to  consult  discount 
committee. 


Cnnningham  v.  Bay  State  Shoe  &  Leather  Co.     93  N.  Y.  481. 

Plff,  repairing  penitentiary  in  employ  of  contractor,  was  injured  by  falling 
into  elevator  shaft,  elevator  being  at  the  moment  at  one  of  the  upper  stories 
in  charge  of  convict  whose  services,  with  those  of  other  convicts,  were  hired 
to  deft  under  contract  with  Kings  Co.  for  the  manufacture  of  shoes  by 
deft  on  the  premises;  deft  made  no  change  in  the  premises,  prison  author- 
ities remained  in  possession  and  control  of  them,  subject  to  deft's  right  to 
use  them  in  such  manufacture. 

Nonsuit. —  Aff.  at  (Jen.  Term. —  Aff. 


Watson  V.  Forty-second  St.,  Etc,  R.  R.  Co.  93  N.  Y.  5^^* 
Only  involved  a  question  whether  the  one  year  limitation  imder  Lavrs  of 
1876,  chap.  431,  §  7,  or  the  three  years  of  section  383  of  the  code  governed  this 
particular  case.  Plff  injured  April  18,  1877,  began  suit  Jan.  15,  1880;  about 
the  time  the  "  new  code  "  went  into  effect  there  were  questions  of  that  sort, 
of  no  permanent  interest.  Injury,  head  and  side  bruised. 
Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 
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Canfleld  v.  Bait.  &  O.  R.  R.  Co.     93  N.  Y.  533. 

Ist  Appeal.    76  N.  Y.  144. 

(The  report  erroneously  states  that  the  appeal  was  from  an  order  of  the 
Oen.  Term,  which  affirmed  a  judgment  in  favor  of  plffs  entered  on  a  verdict. 
The  plffs  were  appellants.) 

On  the  second  trial,  the  plff  gave  evidence  to  rebut  any  inference  that  the 
missing  goods  might  have  been  abstracted  from  the  box  during  the  three  days 
it  remained  unopened  in  the  custody  of  the  consignees;  evidence  also  was 
given  to  show  that  more  time  was  taken  in  transit  than  was  usual.  Court 
say  '^Had  it  not  been  for  the  rulings  of  the  court  below  in  this  case  we 
should  have  considered  the  law  to  have  been  settled  beyond  controversy 
that  proof  of  tne  nondelivery  of  property  by  a  bailee  upon  demand  unex- 
plained makes  out  a  prima  facie  case  of  negligence  against  such  bailee  in  the 
care  and  custody  of  the  thing  bailed  and  in  the  absence  of  any  evidence  en 
his  part,  excusing  such  nondelivery  presents  a  question  of  fact  as  to  the 
negligence  of  the  bailee  for  the  consideration  of  the  jury."  New  trial 
granted. 


Hancock  v.  Rand.     94  N.  Y.  i. 

Controversy  between  innkeeper  and  guest. 


Byrne  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     94  N.  Y.  u. 

Ist  Appeal.    83  N.  Y.  620. 
3d  Appeal.     104  N.  Y.  362. 

Plff  injured  at  alley  crossing;  train  omitted  statutory  signals,  no  public 
travel  on  the  alley  across  the  track,  alley  ended  at  a  creek  just  beyond  the 
track,  no  bridge  over  creek,  dedicated  as  an  alley  by  owner  of  a  tract  cut  up 
into  lots,  streets,  and  alleys.    Injury,  leg  amputated. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Rev.  new  in.  ord. 


Saolsbory  v.  Village  of  Ithaca.     94  N.  Y.  J7. 

Plff  passing  along  deft's  sidewalk  over  bridge  over  excavation,  no  guard  or 
railing  to  bridge,  fell  into  excavation;  sidewalk  not  built  by  deft;  under 
its  charter  its  trustees  were  made  commissioners  of  highways,  with  power 
to  construct  and  repair  sidewalks;  deft  had  notice  of  dangerous  condition  of 
place  in  question.    Injury  to  body,  and  stomach,  incurable  hernia. 

Beport  $1,000. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  on  report  aff. 


Matter  of  Attorney-Qeoeral  v.  Cont.  Life  Ins.  Co.     94  N.  Y.  199. 

Controversy  as  to  effect  of  negligence  by  a  receiver  upon  rights  of  pur- 
chaser at  a  sale. 
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Isaacson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  94  N.  Y.  278. 
PlfiTs  baggage  lost  in  transit,  had  ticket  from  New  York  to  New  Orleans 
over  "  Mobile  route/'  applied  at  New  York  to  deft's  baggage-master  to  check 
baggage  under  ticket  to  New  Orleans  by  that  route,  ticket  examined  by 
latter,  baggage  checked,  plff  pocketed  checks  without  reading  them;  they 
were  in  fact  checks  over  another  route,  and  letters  and  abbreviations  on 
them  BO  indicated;  deft's  road  formed  part  of  both  ''routes."  At  end  of 
its  road  it  delivered  the  baggage  to  the  next  carrier  on  the  route  indicated 
on  the  checks,  and  not  to  the  next  carrier  on  the  MobUe  route;  baggage  lost. 
Held,  (1)  plff  not  negligent  in  failing  to  examine  his  checks,  at  least  for  jury 
to  say,  (2)  deft  bound  by  its  baggage-master's  undertaking  to  check  by  Mobile 
route,  (3)  courts  may  take  judicial  notice  of  the  system  of  checking  bag- 
gage by  railroad  companies,  and  of  the  general  practice  as  to  through  pas- 
sengers having  tickets  over  various  roads  operated  as  connecting  lines. 


Bennett  v.  Whitney.     94  N.  Y.  30J. 

Plff  fell  into  unguarded,  unlighted  excavation  in  a  city  street,  deft  was 
street  commissioner,  excavation  under  his  charge;  in  the  title  of  the  action, 
there  was  added  to  his  name  his  official  title,  word  *'as"  left  out.  The 
ccmplaint  contained  allegations  showing  intentions  to  sue  him  as  an  indi- 
vidual, question  was  in  which  capacity  he  was  sued.  Held,  as  an  individual. 
Injury,  nose  cut,  rib  broken,  hands,  legs,  and  body  bruised,  slight  rupture,  also 
horse  and  wagon  seriously  injured. 

Verd.  $760.— Aff.  at  Gen.  Term.— Aff. 


King  V.  Macicellar.     94  N.  Y.  317. 

Management  of  trust  by  trustee. 


Vosburgh  v.  Lake  Shore  ±  M.  S.  R.  R.  Co.     94  N.  Y.  374. 

Plff,  brakeman,  injured  by  fall  of  bridge,  while  train  passing  over  it,  bridge 
constructed  on  unsafe  plan  by  another  company,  used  by  it  several  years, 
road  bought  by  deft,  defects  of  bridge  ascertainable  by  proper  inspection, 
not  made.  Injury,  shoulder  and  several  ribs  broken,  chin,  legs,  and  arm 
badly  burned. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Vann  v.  Ronse.     94  N.  Y.  401. 

Action  on  guaranty  for  rent.    Counterclaim  for  damages,  assigned  by  tenant 
to  surety,  damages  due  to  flow  of  water  from  part  of  building  under  control 
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of  lessor,  due  to  defective  water  pipes,  which  lesdor  after  notice  neglected  to 
repair.  Held,  that  a  clause  in  the  lease,  that  if  tenant  should  abandon 
premises,  rent  due  or  to  become  due  was  to  be  collectible,  was  not  to  be  con- 
strued as  a  waiver  by  the  tenant  of  the  benefits  of  the  statute  releasing 
lessees  from  liability  for  rent  after  injury  to  the  building. 


Tke  V.  Munn.     94  N.  Y.  6ji. 

Plff  injured  by  deft's  negligence,  in  ill  health  at  the  time;  deft  asked  court 
to  charge,  if  plff  in  debilitated  unhealthy  condition,  and  the  injuries  received 
were  more  lasting  and  serious  by  reason  thereof,  deft  only  liable  for  such 
consequences  as  would  have  resulted  if  plff  in  good  health,  refused;  charged 
if  by  reason  of  a  delicate  condition  of  health  the  consequences  of  a  negligent 
injury  are  more  serious  still,  for  those  consequences  the  deft  is  liable  although 
aggravated  by  an  imperfect  bodily  condition.    Injury,  shoulder  dislocated. 

Verd.  »2,100.— Aff.  at  Gen.  Term.— Aff. 


Disher  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     94  N.  Y.  6jj. 

Plff,  brakeman,  thrown  from  moving  train  by  breaking  of  brake  wheel,  no 
evidence  that  the  wheel  was  defective  and  known  by  deft  to  be  so.  Injury  to 
abdomen  and  spine. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Cain  V.  City  of  Syracuse.     95  N.  Y.  83* 

Plff^s  intestate  killed  by  falling  wall  on  adjoining  lot,  fell  about  a  week 
after  fire  had  destroyed  building,  leaving  wall  standing;  under  deft's  charter 
common  council  had  power  by  resolution  to  compel  the  owners  of  unsafe  walls 
to  make  them  safe,  or  take  them  down,  to  require  the  removal  of  nuisances 
from  lots,  and  to  punish  owners'  disobedience  by  fine  and  imprisonment. 

Nonsuit— Aff.  at  Gen.  Term.— Aff. 


Cooic  V.  Lowry.     95  N.  Y.  103. 

Management  of  trust  by  trustee. 


Vicic  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     95  N.  Y.  J67. 

Plff's  intestate,  employee,  riding  on  deft*s  train,  negligent  collision,  injured, 
died;  was  foreman  in  deffs  shop  at  Buffalo,  lived  at  Rochester,  riding  from 
one  place  to  other,  contract  of  service  was,  deft  to  pay  him  a  fixed  price  per 
hour  for  the  work,  and  transport  him  from  home  to  work  and  back  without 
charge. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Waldele  v.  N.  Y.  C.  ±  H.  R.  R.  R.  Co.     95  N.  Y.  J74. 

Plff's  intestate,  crossing  deft's  track,  injured  by  train,  died;  evidence  of  his 
declaration  as  to  how  accident  happened  made  half  hour  afterward,  admitted. 
Verd.  $3,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Ellis  V.  N.  Y.,  Uke  Erie  ±  W.  R.  R.  Co.     95  N.  Y.  946. 

Plff's  intestate,  brakeman,  while  riding  on  caboose  killed  in  collision  with 
an  overtaking  train;  as  train  came  up  tried  to  escape  from  caboose  to  next 
car,  the  two  cars  jammed  together,  he  caught,  between,  jamming  due  to 
buffers  not  being  opposite  each  other. 

Nonsuit. —  Aff.  at  Gten.  Term. —  Rev.  new  tri.  ord. 


Seybolt  v.  N.  Y.,  Uke  Erie  &  W.  R.  R.  Co.     95  N.  Y.  562. 

Plff's  intestate,  U.  S.  mail  agent,  engaged  in  his  duties  on  deft's  train, 
killed  by  train  being  thrown  from  the  track  through  negligence  in  setting 
switches;  had  a  pass  issued  by  deft  on  requisition  of  U.  S.  superintendent  of 
mail  service;  U.  S.  statute  provided  that  every  railroad  company  carrying 
mail  should  carry  without  extra  charge  the  person  in  charge  thereof;  on 
back  of  pass  was  clause  of  exemption  from  liability  for  damages;  court  re- 
fused to  charge  that  if  on  the  whole  evidence  there  was  reasonable  doubt  as 
to  deft's  negligence,  verdict  should  be  for  deft. 

Verd.  $1,600.— Aff.  at  Oen.  Term.— Aff. 


Nea  V.  McKechnie.     95  N.  Y.  63s* 

Plff's  father  murdered  his  wife  and  committed  suicide  while  intoxicated 
from  liquor  sold  by  defte;  plff,  youth  of  15,  dependent  on  his  father;  defta 
had  no  license;  court  submitted  to  jury  the  question  of  exemplary  damages. 

Verd.  $600.— Aff.  at  Gen.  Term.— Aff. 


Murphy  v.  On*.     96  N.  Y.  14. 

Plff,  boy  of  4^  run  over  on  crosswalk  by  deft's  wagon,  driver  could  have 
seen  him  if  sufficiently  observant.    Injury,  leg  amputated. 
Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 


Lewis  V.  State  of  N.  Y.     96  N.  Y.  71. 

Plff,  prisoner  in  State  reformatory,  injured  while  carrying  molten  lead  in 
ladle,  ladle  defective,  had  called  attention  of  overseer  to  defect 
Claim  dismissed. —  Aff. 
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Haight  V.  Brisbin.     96  N.  Y.  13J. 

Omission  of  executor  to  sell  real  estate  at  a  time  when  there  was  no  demand. 


Ehrgott  V*  The  Mayor,  Etc.,  of  N.  Y.     96  N.  Y.  264. 

Plff  drove  into  ditch  in  deft's  street,  in  part  of  city  called  "Annexed  Dis- 
trict," axle  broke,  fell  over  dashboard;  another  carriage  procured,  his  horses 
harnessed  to  it;  spine  injured,  exposed  to  rain  during  delay,  drove  home  in 
wet  clothes;  special  verdict  that  spinal  difficulties  result  both  of  falling  over 
dashboard,  and  exposure,  that  it  was  reasonably  prudent  for  him  to  remain 
in  rain  in  street  and  drive  home  in  wet  clothing,  that  the  exposure  increased 
injury;  under  act  of  annexation  control  and  maintenance  of  streets  in 
annexed  district  were  placed  in  department  of  public  works;  plff  a  book  canvas- 
ser, evidence  of  earnings  for  several  years  past  admitted. 

Verd.  925,000. —  Rev.  at  Qon.  Term  new  tri  ord. —  Rev.  judg.  on  verd.  aff. 


Strohm  v.  N.  Y.,  Lake  Erie  ±  W.  R.  R.  Co.     96  N.  Y.  305. 

Plff  injured  through  deft's  negligence;  expert  allowed  to  state  what  perma- 
nent results  might  follow.  Injury  to  body  and  head,  head  crushed  and  scalp 
lacerated,  epilepsy  resulting. 

Verd.  $9,500.—  Aff.  at  Gen.  Term.—  Rev.  new  tri  ord. 


Wabh  V.  Tnutees  of  N.  Y.  ±  Brooklyn  Bridge.     96  N.  Y.  427. 

Plff  passing  along  street  under  the  bridge  while  it  was  being  built  under 
deft's  charge,  hit  by  a  plank  dropped  through  carelessness  of  workman  on 
bridge ;  defts  appointed  trustees  by  Legislature  to  build  the  bridge  as  agents 
for  cities  of  N.  Y.  and  Brooklyn;  demurrer,  no  cause  of  action. 

Dem.  sustain. —  Aff.  at  Qen.  Term. —  Aff. 

NOTB.—  See  Walsh  v.  The  Mayor,  107  N.  Y.  220. 


Hannon  v.  Agnew.     96  N.  Y.  439. 

Plff  crossing  over  bridge  between  N.  Y.  and  Brooklyn  caught  in  a  crowd, 
thrown  down,  injured;  defts,  trustees  of  bridge,  appointed  by  Legislature  to 
build  it,  had  power  to  appoint  adequate  police  force  and  to  regulate  same 
for  the  protection  of  persons  crossing  (complaint  alleged  that  they  were 
guilty  of  personal  neglect  of  official  duty,  in  failing  to  appoint  an  adequate 
police  force,  and  in  failing  to  regulate  the  same),  44  policemen  had  been 
appointed  irregularly,  by  bridge  superintendent,  not  by  trustees,  bridge  had 
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been  opened  a  few  days,  22  policemen  in  attendance  at  one  time,  no  evidence 
to  show  that  it  could  have  been  foreseen  that  that  was  an  insufficient  num- 
ber; calamity  appeared  to  be  due  to  panic. 

NonBuit.— Aff.  at  Gen.  Term  of  City  Court.-— Aff.  at  Oen.  Term  of  Com. 
Pleas.— Aff. 


The  People  ex  reL  Chamberlain  v.  Forrest.     96  N.  Y.  544. 

Neglect  of  assessors  to  correct  error  in  tax-rolL 


Village  of  Port  Jervis  v.  First  Nat.  Bank  of  Port  Jervis.     96  N.  Y.  550. 

Plff  having  paid  a  judgment  recovered  against  it  for  damages  sustained  by 
a  person  having  fallen  into  an  improperly  guarded  excavation  in  its  street 
made  by  defendant  under  license  from  plff,  sought  recovery  over;  deft'a 
president  had  verbal  notice  of  the  prior  suit  and  the  probable  liability  of 
deft  to  plff  in  case  of  a  recovery  therein  and  took  part  in  the  defense  of  that 
suit;  judgment-roll  in  former  suit  admitted  in  evidence. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Qloshlng  V.  Sharp,  as  Recr.     96  N.  Y.  676. 

riff's  horse  killed  at  deft's  crossing  in  a  city,  when  30  feet  off  at  a  spot 
where  plff's  view  of  the  track  was  somewhat  obstructed,  a  train  having  just 
passed,  he  had  looked  both  ways,  seeing  no  train,  the  gateman  raising  the 
gate,  he  drove  on;  struck  by  train  going  other  way,  statutory  signals  omitted. 

Verd.  for  plff. —  Aff.  at  Gen.  TemL— Aff. 


Wilson  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     97  N.  Y.  87. 

Plff's  horses  injured  in  transit,  shipped  under  contract  releasing  deft  from 
liability  from  damages  resulting  from  negligence  of  its  servants,  or  which 
should  be  occasioned  by  insecurity  of  its  cars;  the  horses  were  transported 
in  a  grain  car,  out  of  repair,  sufficient  for  use  for  which  intended,  unsafe  for 
live  stock;  it  did  not  appear  but  that  deft  had  on  hand  proper  cars,  so  that 
the  injury  might  have  been  caused  by  negligence  of  deft's  servants  in  selecting 
insecure  car.    Held,  plff  could  not  recover. 


Stroher  v.  Elting.     97  N.  Y.  lOJ. 

Plff  run  over  by  team  of  horses  negligently  driven  by  one  who  had  contract 
with  deft  under  which  deft  furnished  the  team  and  equipments  for  carriage 
of  persons,  the  other  to  drive  and  collect  fares,  proceeds  to  be  divided  between 
them.    Injury,  contusions  of  both  legs  and  body. 

Verd.  $629.— Aff.  at  Gen.  Term.— Aff. 
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Urquhart  v.  City  of  Ogdensbarsh.     97  N.  Y.  J38. 

Ist  Appeal.    91  N.  Y.  67. 

Shown  on  new  trial  that  a  change  in  the  grade,  and  reconstruction  of  walk, 
made  by  lot  owners,  was  not  a  substantial  building  of  new  walk  on  old  plan, 
and  that  it  was  this  material  change  that  made  walk  unsafe;  court  refused 
to  charge  that  an  unauthorized  change  whereby  the  walk  was  made  unsafe 
might,  after  reasonable  time  for  notice,  make  deft  liable  as  for  negligence; 
also  refused  to  charge  mere  sufferance  of  a  negligent  repairing  could  not  be 
presumed  to  have  become  a  deliberate  adoption  of  a  new  plan  without  some 
authoritative  act  of  the  city  officials.  (The  foregoing  is  as  exact  an  abstract 
of  the  requests  to  charge,  as  regard  for  the  rules  of  grammar,  which  they 
violated,  will  allow.) 

Verd.  for  deft. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Hayes  v.  Forty-second  St.,  Etc,  R.  R.  Co.     97  N.  Y.  J59- 

Plff,  passenger,  on  front  platform  of  deft's  street  car,  it  stopped  to  take  on 
passengers,  they  got  on  in  front,  he  stepped  down  on  the  step  to  make  way 
for  them,  while  stepping  back  was  thrown  oflf  by  sudden  movement  of  car  on 
starting  up,  no  evidence  that  horses  were  not  started  in  careful  manner. 
Injury,  head  injured,  two  fingers  amputated. 

Verd.  $800. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  Would  the  same  result  have  been  reached,  if  plaintiff  had  based 
his  claim,  not  on  an  inference  that  the  start  must  have  been  negligently  made 
because  it  threw  him  off,  but  on  the  around  that  it  was  negligent  to  start 
at  all  until  he  had  regained  a  place  of  safety,  which  he  had  temporarily  re- 
linquished to  accommodate  the  carrier  in  gaining  passengers  t 


Clark  V.  Dillon.     97  N.  Y.  370. 

PlflT's  wife  fell  into  excavation  in  street  made  by  deft,  left  unguarded; 
question  on  appeal  was  whether  allegation  in  complaint  that  it  was  made 
by  deft  was  suflSciently  denied  in  the  answer.    Injury  to  kneepan. 

Verd.  $5,125.— Aff.  at  Gen.  Terai.—  Aff. 


Carpenter  v.  Boston  &  Albany  R.  R.  Co.     97  N.  Y.  494. 

Plff,  passenger,  on  station  platform  waiting  for  train,  it  came  in,  mail  car 
passed  him,  mail  clerk  threw  out  mail  bag,  struck  plff,  injury  serious;  usual 
thing  for  mail  clerk  to  throw  out  the  mail  bag  in  this  way,  deft  knew  it. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Ferguson  v.  Hubbell.     97  N.  Y.  507. 

Neighbor's  property  burned  through  fire  negligently  kindled  on  deft's  land 
l>y  tenant  "  on  shares." 
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NolaD  V.  KiDg.     97  N.  Y.  565- 

Plff  slipped  and  fell  while  stepping  down  steps  of  temporary  bridge  over 
excavation  in  sidewalk,  made  by  deft  under  permit  of  city  authorities,  bridge 
two  or  three  steps  above  sidewalk,  court  charged,  deft  under  liability  to  have 
bridge  constructed  in  such  manner  that  plff  would  not  be  subjected  to  any 
more  personal  risk  than  if  sidewalk  there  instead  of  bridge,  also,  if  bridge 
less  safe  than  sidewalk  would  have  been  and  if  plff  exercised  care  which 
reasonably  prudent  persons  would  exercise  in  passing  over  a  sidewalk  should 
find  for  plff;  refused  to  charge  if  bridge  and  steps  constructed  in  reasonably 
safe,  proper,  manner,  plff  could  not  recover.    Injury,  kneepan  fractured. 

Verd.  $1,600.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Reed  v.  The  Mayor*  Etc.,  of  N.  Y.     97  N«  Y.  6ao. 

Motion  by  plff  to  amend  complaint  in  action  to  recover  damages  for  personal 
injury,  by  increasing  amount  to  a  sum  beyond  that  stated  in  his  claim  pre- 
sented to  defVs  comptroller  under  Laws  of  1873,  chap.  335,  $106. 

Granted  at  Spec.  Term. —  Rev.  at  Gen.  Term  for  want  of  power. —  Rev. 
remitted  to  Gen.  Term  to  exercise  discretion  in  reviewing  Spec.  Term  order. 


Lee  V.  Troy  Citizens'  Qas  Liglit  Co.     98  N.  Y.  119. 

Plff's  horse  suffocated  in  his  bam  by  gas,  leak  in  pipe  under  bam  due  to 
defVs  negligence;  leak  had  been  repaired  by  deft  before  plff  closed  his  barn 
for  the  night,  he  however  noticed  a  smell  of  gas;  no  allegation  in  complaint  of 
absence  of  contributory  negligence  on  plff's  part;  court  refused  to  charge,  if 
plff  had  reason  to  believe  gas  escaping  and  knew  danger  of  escaping  gas,  and 
left  horse  there  without  providing  for  the  danger,  f.hiwlH«£r  the  escape  of  gaa 
not  sufficient  to  do  damage,  he  could  not  recover. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Aff. 


Bacher  v.  N.  Y.  C.  ±  H.  R.  R.  R.  Co.     9^  N.  Y.  ij8. 

Plff,  passenger,  when  train  arrived  at  station  to  which  he  had  bought  ticket, 
did  not  stop,  usually  stopped,  only  slowed  up,  conductor  notified  him  to  get 
off,  while  attempting  to  do  so,  injured. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Tolnum  v.  Syraciue,  Bing.  &  N.  Y.  R.  R.  Co.     98  N.  Y.  198. 

Plff's  intestate  killed  by  deft's  train  at  crossing,  no  signals  given,  road 
approached  track  at  acute  angle,  view  of  track  unobstructed  for  1,000  feet, 
at  crossing  unobstructed  for  half  a  mile,  night  dark,  head  light  on  engine 
visible  long  distance,  deceased  had  been  drinking,  seemed  dull,  horse  gentle, 
sleigh,  road  near  crossing  bare  of  snow. 

Verd.  $6,100. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Brick  V.  Roch.,  N.  Y.  &  Pa.  R.  R.  Co.     98  N.  Y.  Jii. 

Plflf's  intestate,  laborer,  killed  while  riding  on  construction  train,  track 
dilapidated,  deceased  with  others  engaged  in  repairing  it  under  direction  of 
general  foreman  whose  duty  it  was  to  see  tracks  kept  clear  of  frozen  mud  at 
crossings,  neglected  to  do  so,  train  ran  off  track. 

Verd.  $5,000,  exc.  at  Gen.  Term. —  Exc.  overrul.  at  Gen.  Term,  judg.  on 
verd. —  Rev.  new  tri.  ord. 


Edwards  v.  N.  Y.  &  Hariem  R.  R.  Co.     98  N.  Y.  J45. 

Plff  injured  by  fall  of  gallery  at  "  Gilmore's  Grarden  "  a  building  in  N.  Y. 
owned  by  deft,  let  to  a  tenant  for  walking  match;  plff  spectator,  gallery  fell 
because  crowded  and  persons  kept  time  with  feet  to  music,  no  evidence  that 
deft  knew  gallery  unsafe  for  an  expectable  crowd. 

Nonsuit.— Aff.  at  Gen.  Term.— -Aff. 

Note. —  But  as  the  gallery  fell  because  of  the  rythmic  tramp  of  many  feet, 
and  as  the  Court  of  Appeals  stood  four  to  three  as  to  the  above  rule,  it  may 
be  safer  to  say  that  all  this  case  really  stands  for,  is  this: 

A  lessor  of  a  building  used  for  public  gatherings  is  under  no  obligation  to 
the  public,  resorting  to  it  on  invitation  of  his  tenant,  to  see  that  it  is  secure 
enough  to  stand  the  shock  occasioned  by  a  non-expectable  freak  of  a  large 
crowd. 


Powers  V.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     98  N.  Y.  274- 

Plff's  intestate,  employee,  killed,  thrown  from  hand  car  on  which  he  and 
other  laborers  were  endeavoring  to  make  a  distant  switch  to  escape  an  on- 
coming train,  instead  of  removing  the  car  to  the  other  track  as  was  usually 
done ;  one  of  the  handles  to  walking  beam  broken,  crowbar  used  instead ;  one 
end  projected  four  feet  from  socket,  other  end  foot  and  half;  usual  number 
of  men  to  work  handle  3 ;  to  escape  train,  5  worked,  with  all  force  they  could ; 
crowbar  worked  in  that  way  wrenched  lever  on  beam,  broke  it,  deceased  thrown 
under  car. 

Nonsuit,  exc.  at  Gen.  Term. —  Exc.  sustained  at  Gen.  Term,  new  tri.  ord. — 
Rev.  nonsuit  sustained. 


Debevolse  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     98  N.  Y.  377- 

Plff's  intestate  killed  through  deft's  negligence,  in  New  Jersey,  no  proof  of 
any  statute  in  that  State  giving  right  of  action. 
Nonsuit. —  Aff.  at  Gen.  Term. —  Aff. 


Parker  v.  Stroud.     98  N.  Y.  379. 

Controversy  between  holder  and  indorser  of  demand  note. 
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Ruisell  V.  Village  of  CanastoU.     98  N.  Y.  496. 

Plff  tripped  on  board  walk  on  deft's  sidewalk,  out  of  repair;  under  its 
charter  deft's  duty  to  keep  sidewalks  in  good  order;  Had  notice  of  this  walk's 
condition,  had  served,  pursuant  to  ordinance,  notice  on  lotowners  to  repair 
it,  served  on  different  owners  not  same  time,  intervals  between,  no  apparent 
reason  for  service  in  that  way,  walk  remained  untouched  by  owners  or  by 
deft.    Injury  to  spine  and  side,  abscess  following. 

Verd.  $1,500.— Aff.  at  Gen.  Term.— -Aff. 


Lockwood  V.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     98  N.  Y.  5^3. 

Plff's  intestate  killed  through  deft's  negligence,  67  years  old,  children  all 
adults,  all  but  one  supported  themselves,  lived  away,  had  no  property;  court 
refused  to  charge  that  where  children  are  of  full  age,  living  away  from  the 
home  of  the  deceased,  and  are  supporting  themselves,  no  such  pecuniary  loss 
has  been  sustained  by  them  as  can  be  recovered  in  this  action;  also  refused, 
if  jury  find  from  the  evidence  such  a  state  of  facts  existed  here,  they  cannot 
include  in  their  amount  any  pecimiary  damage  resulting  to  them. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 


Burke  v.  Wltherbee.     98  N.  Y.  56J. 

Plff's  intestate,  employee,  killed  while  working  in  deft's  mine;  ore  car  ran 
down  steep  grade  against  him;  car  raised  and  lowered  by  means  of  wire 
cable,  with  heavy  iron  hook  at  end,  which  was  attached  to  car  by  being 
placed  on  an  iron  bail  at  end  of  car;  in  some  way  unexplained,  hook  became 
detached  from  bail  while  car  descending;  plff  claimed  that  hook  should  have 
been  fastened  to  bail  by  bolt  and  key,  or  by  a  socket,  or  a  clevis  with  bolt 
and  key,  so  hook  could  not  have  slipped  off;  hook  had  been  used  in  same 
way  several  years,  same  method  in  other  mines;  car  so  attached  had  made 
50,000  trips;  hook  never  slipped  before. 

Verd.  $800.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Murphy  v.  City  of  Brooklyn.     98  N.  Y.  64J. 

2d  Appeal.    118  N.  Y.  576. 

Plff's  intestate,  boy  of  6,  drowned  in  deft's  sewer,  fell  through  hole  in  it, 
at  a  point  on  private  property  50  feet  from  the  highway  near  high-water 
mark  of  Gowanus  bay;  deft  had  no  notice  of  hole. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Werle  v.  Long  Island  R.  R.  Co.     98  N.  Y.  650. 

Plff's  intestate,  passenger,  train  crowded,  not  finding  seat  on  boarding  train 
at  regular  station,  where  ticket  sold  for  passage  on  this  train,  stood  on  plat- 
form, thrown  from  it  by  sudden  lurch  at  a  curve,  train's  speed  being  in- 
ereased;  died. 

Verd.  $1|250.— Aff.  at  Gen.  Term.— Aff. 
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Knight  V.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     99  N.  Y.  25. 

Plff's  colt  strayed  on  highway,  thence  to  land  along  canal,  thence  through 
gap  in  deltas  fence  on  its  track,  pursued  by  plflf,  ran  on  deft's  bridge,  fell 
between  ties,  broke  its  legs;  act  requiring  railroad  cos.  to  maintain  fences 
provides  that  for  their  failure  they  shall  be  liable  for  damages  which  shall 
be  done  by  engines  or  agents  to  cattle  and  horses. 

Verd.  for  plflf,  set  aside  at  Spec.  Term,  new  tri.  ord. —  Kev.  at  Gen.  Term, 
judg.  ord.  on  verd. —  Rev.  ord.  of  Spec.  Term  aflf. 


McCormick  v.  Pennsylvania  Cent.  R.  R.  Co.     99  N.  Y.  65. 

Ist  Appeal.    49  N.  Y.  303. 

2d  Appeal.    80  N.  Y.  363. 
The  facts  on  the  former  trial  ''were  in  some  material  respects  different 
from  those  now  appearing,"  but  not  as  to  matters  making  further  mention 
of  the  case  necessary  in  this  book. 


Hagenloclier  v.  Coney  Island  &  B.  R.  R.  Co.     99  N.  Y.  136. 

Plflf,  passenger,  injured  through  deft's  negligence,  was  witness  in  her  own 
behalf,  evidence  by  another  witness  that  just  after  the  injury  plflf  made 
exclamation  of  pain,  admitted.    Injury,  ankle  sprained. 

Verd.  12,600.— Aflf.  at  Gen.  Term.— Aflf. 


Lowery  v.  Manhattan  Ry.  Co.     99  N.  Y.  158. 

Plflf,  passer-by  on  sidewalk  in  street  traversed  by  deft's  elevated  road,  fire 
fell  from  its  locomotive  on  to  horse  attached  to  wagon,  drawn  underneath 
track,  horse  ran  away,  driver  in  trying  to  stop  him  turned  him  against  curb, 
up  which  however  wagon  went  and  struck  plff.  Injury,  concussion  of  brain, 
collar-bone  broken,  scalp  wounds,  and  contusions. 

Verd.  $6,000.—  AfT.  at  Gen.  Term.—  Aflf. 


Hickey  v.  Taaffe.     99  N.  Y.  204. 

2d  Appeal.    105  N.  Y.  26. 

Plflf,  girl  under  16,  employed  in  deft's  steam  laundry,  hand  crushed  be- 
tween rollers  used  for  ironing  collars ;  chap.  122  of  Laws  of  1876,  "  Act  to 
prevent  wrongs  to  children,"  provides,  any  person  who  employs  child  under 
16  years  in  any  business,  exhibition,  or  vocation,  injurious  to  the  health,  or 
dangerous  to  the  life  or  limb,  of  such  child;  court  charged  that  if  in  the 
opinion  of  the  jury  the  employment  of  plflf  involved  such  risk  to  her  as  to 
bring  her  avocation  within  the  meaning  of  the  term  ''dangerous  to  life  or 
limb,"  she  might  recover. 

Verd.  $960. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Hegerich  v.  Keddie.     99  N.  Y.  258. 

PlflTg  intestate,  kiUed  by  negligence  of  deft's  tesUtor,  suit  brought  on 
theory  that  a  suit  for  damages  sustained  by  next  of  kin  does  not  abate  under 
the  Death  Act;  deft  demurred,  no  cause  of  action,  against  deft,  abatement. 

Dem.  sustain.— Kev.  at  Gen.  Term,  dem  overrul.— Rev.  judj?.  of  Spec. 
Term  aflf.  *  -o  r— 


SIpple  V.  The  State.     99  N.  Y.  284. 

Overflow  from  State  canal  due  to  break  in  lock,  proper  care  omitted  by 
locktender. 


Pantzar  v.  Tilly  Foster  I.  M.  Co.     99  N.  Y.  368. 

Plff,  working  under  diflf  in  deft's  mine,  injured  by  fall  of  rock  from  cliff 
separated  from  body  of  cliflf  by  a  crack  which  had  slowly  increased  in 
width,  superintendent  had  notice  of  the  danger,  had  instituted  experiments 
to  see  if  crack  was  widening,  found  it  was,  no  precautions  were  taken  to 
support  the  rock  wliile  deft's  workmen  worked  below  it,  superintendent  had 
full  control  over  mine  with  ample  power  to  take  precautions  which  would 
have  prevented  the  accident.  Injury,  one  leg  and  half  of  foot  amputated, 
other  leg  broken. 

Verd.  »12,000.— Aflf.  at  Gen.  Term.— Aflf. 


Remington  v.  Walker.     99  N.  Y.  6j6« 

Neglect  of  executors  to  invest  legacy  as  directed  by  wilL 


Motel  V.  Sixth  Ave.  R.  R.  Co.     99  N.  Y.  63^. 

S.  C,  2  How.  Pr.  (N.  S.)  30. 

Plflf,  boy  of  8,  run  over  by  deft's  car  while  crossing  the  street,  had  one 
foot  on  rail,  saw  horses,  heard  bell  ring,  car  coming  fast  9  ft.  oflf,  thought  he 
could  get  across,  tried  to,  failed.    Injury,  leg  amputated. 

Verd.  $10,000.— Aff.  at  Gen.  Term.—  Kev.  new  tri.  ord. 


Odell  V.  Solomon.     99  N.  Y.  635. 

Plflf  passing  through  store  owned  by  some  of  the  defts,  leased  to  the  others, 
injured  by  falling  of  window  sash;  in  the  lease  the  lessees  covenanted  to  keep 
the  premises  in  good  repair;  sash  was  defective,  but  there  was  no  evidence 
that  the  lessees  were  negligent  in  failing  to  discover  and  remedy  the  defect. 

Nonsuit  as  to  lessors,  rep.  agst.  lessees,  no  appeal  by  plflf  from  nonsuit. — 
Judg.  agst.  lessees  aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Moriorty  v.  Bartlett.     99  N.  Y.  651* 

Question  as  to  abatement  of  action  under  Civil  Damage  Act  upon  death  of 
defendant. 


Rehberg  v.  The  Mayor,  Etc.,  of  N.  Y.     99  N.  Y.  65s. 

Ist  Appeal.    91  N.  Y.  137. 

On  second  trial  plff  called  deft's  superintendent  of  incumbrances,  offered 
to  show  that  there  was  a  uniform  regulation  in  the  department  prescribing 
height  of  brick  piles  in  streets;  objected  to  on  ground  that  the  ordinance  of 
the  common  council  was  the  proper  way>  to  prove  it,  sustained. 

Verd.  for  deft,  or  nonsuit. —  Aff.  at  Gen.  Term. —  Aff. 


Bullock  V.  The  Mayor,  Etc.,  of  N.  Y.     99  N.  Y.  654- 

Plff,  passer-by  on  deft's  sidewalk,  sidewalk  for  some  time  torn  up,  chang- 
ing grade,  for  convenience  of  passers-by  contractor  had  put  small  piece  of 
flagging  several  inches  apart,  while  plff,  stepping  from  one  to  other,  made 
misstep,  fell. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Qoodfellow  V.  The  Mayor,  Etc.,  of  N.  Y.     100  N.  Y.  15. 

Plff  fell  on  deft's  crosswalk,  stone  misplaced,  more  than  a  year,  depression 
of  eight  inches,  ordinance  required  policeman  on  duty  to  inspect  crosswalk, 
inspection  embracing  this  walk  made,  policeman  did  not  observe  this  defect. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Crawford  v.  West  Side  Bank.     100  N.  Y.  50. 

Controversy  between  bank  and  depositor  as  to  improper  payment  of  lat- 
tor's  money. 


Nelson  v.  The  Village  of  Canisteo.     100  N.  Y.  89. 

Plff  stmnbled  over  hatchway,  projecting  into  deft's  sidewalk,  had  been  so 
for  several  years  and  prior  to  deft's  incorporation  as  a  village  under  Village 
Act  of  1870,  chap.  291.    Injury,  leg  and  shoulder  injured. 

Rep.  1550.— Aff.  at  Gen.  Term.— Aff. 


Weyerhauser  v.  Dun.     100  N.  Y.  150. 

Mercantile  agency  undertook  to  collect  claims  through  local  BitoTRejB;  one 
of  latter  negligent. 
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Dixon  V.  Brooklyn  City  &  Newtown  R.  R.  Co.     loo  N.  Y.  170. 

Plff  sought  to  board  deft's  street  car  at  rear  platform,  crowded,  went  to 
front  platform,  car  moving  slowly,  while  passing  along  side  of  car  slipped  on 
bank  of  snow,  thrown  up  by  deft's  snow  plow  and  sweeper  3  ft.  high,  sloping 
toward  track;  car  ran  over  him.    Injury,  leg  amputated. 

Verd.  $9,000.— Aff.  at  Gen.  Term.— Aff. 


Halglit  V.  Brisbin.     100  N.  Y.  219. 

Negligent  sale  of  real  estate  by  executor. 


Probst  V.  DeUinuiter.     100  N.  Y.  j66. 

Plff,  employee,  injured  by  fall  of  box,  throTugh  breaking  of  rope  used  in 
its  hoisting,  rope  old,  defective,  evidence  that  engineer  in  charge  of  hoisting 
was  intoxicated,  admitted.    Injury,  leg  brc^en,  head  and  back  injured. 

Verd.  12,000.—  Aff.  at  Gen.  Term.—  Aff. 


Veeder  v.  Village  of  Little  Falls.     100  N.  Y.  343* 

Plff's  intestate,  driving  along  deft's  street,  at  night,  drove  on  to  a  retain- 
ing wall  erected  by  the  State  along  towpath  of  £rie  canal,  thrown  into  canal, 
drowned;  deft  had  appropriated  a  strip  of  land  belonging  to  the  State  be- 
tween its  own  property  and  the  wall  for  part  of  its  road,  had  not  erected  any 
railing  on  the  wall;  to  have  erected  a  railing  on  its  own  land  would  have 
narrowed  the  street  at  one  point  to  less  than  7  ft.;  court  charged,  deft  had 
no  right  to  build  a  barrier  on  the  State  wall  imless  permitted  by  the  State; 
refused  to  charge  that  if  a  raiHng  outside  of  the  State  property  would  be 
dangerous  to  the  traveling  public  deft  was  not  negligent  in  failing  to  build 
a  guard  there. 

Verd.  $2,500. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Gottlieb  V.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     100  N.  Y.  46J. 

Plff  injured  while  coupling  cars  on  deft's  road,  bumpers  of  insufficient  size, 
cars  not  owned  by  deft,  came  loaded  from  another  road,  placed  in  its  train, 
in  good  repair,  defect  one  of  construction,  easily  discoverable,  easily  remedied 
by  nailing  additional  strips  of  wood  on  bumpers  of  sufficient  thickness  to 
afford  adequate  protection  to  brakeman.  Injury,  collar-bone  and  ribs  broken, 
side  crushed,  eyesight  impaired,  right  eye  destroyed. 

Verd.  16,000.— Aff.  at  Gen.  Term.— Aff. 
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Quillaume  v.  General  Trantp.  Co.     lOO  N.  Y.  491. 

PlflTs  gold  shipped  to  him  under  oral  contract  by  his  agent,  to  whom,  two 
days  after,  deft  sent  bill  of  lading  containing  mistake  in  plfT's  name  (re- 
versing first  and  last  name)  and  a  clause  that  shipper  consented  to  its  con- 
ditions; agent  did  not  return  biU  of  lading;  deft  sent  duplicate  to  consignee 
in  the  wrong  name,  which,  falling  in  a  third  person's  hands,  who  claimed  to 
be  such  consignee,  enabled  him  to  obtain  the  gold.  Uetd,  deft  liable;  where 
goods  have  actually  been  shipped  under  an  oral  contract  the  subsequent 
receipt  of  a  bill  of  lading  and  negfect  of  shipper  to  point  out  errors  therein 
do  not  preclude  him  from  showing  the  oral  contract. 


Stringham  v.  Stewart.     100  N.  Y.  516. 

2d  Appeal.     Ill  N.  Y.  188. 

Plff,  employee,  fell  down  deft's  elevator  shaft,  was  engaged  in  pulling  a  van 
oflf  the  elevator  on  to  a  platform  in  upper  floor  of  deft's  bam,  was  on  the 
platform,  engineer  without  orders  or  warning  suddenly  applied  the  power, 
elevator  ascended  to  the  top  of  the  shaft,  cable  broke,  elevator  fell  carrying 
the  plff  down  with  it;  elevator  for  freight,  had  no  safety  clutches  and  was 
not  constructed  as  one  should  be  for  carrying  passengers,  plff  had  ridden  up 
in  the  elevator  with  his  load. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  The  discussion  in  the  Court  of  Appeals  turned  on  the  question 
whether  plff  was  negligent  in  riding  up,  the  deft's  counsel  having  admitted 
on  the  trial  that  the  elevator  was  not  a  proper  one  for  carrying  passengers. 
But  as  the  accident  did  not  happen  to  plaintiff  while  riding  on  it,  or  because 
he  had  ridden  on  it,  but  would  have  occurred  if  he  had  walked  up,  the  hold- 
ing that  it  is  not  necessarily  negligent  in  a  servant  to  ride  on  a  freight  ele- 
vator with  the  master's  permission  is  really  an  oMter  dictum. 


Rollins  V.  Farley.     100  N.  Y.  6 jo. 

Plff's  house  injured  by  explosion  of  dynamite  cartridges  used  by  deft  for 
blasting,  negligently  placed  in  contact  with  hot  steampipe. 
Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Davenport  v.  Brooklyn  City  R.  R.  Co.    100  N.  Y.  63 j. 

Plff  passenger  boarding  deft's  street  car  on  side  next  other  track,  struck 
by  its  car  coming  up  on  the  other  track,  saw  the  car  some  distance  off. 
Nonsuit- Aff.  at  Gen.  Term.— Aff. 


Cummins  v.  City  of  Syracuse.     100  N.  Y.  637. 

Plff  walked  through  unguarded  place  in  deft's  bridge;  midnight,  fell  into 
creek,  strange  city;  had  crossed  the  bridge  with  a  friend  who  knew  locality 
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and  had  lantern,  was  returning,  without  friend,  who  was  to  follow  in  a 
moment;  disregarding  friend's  question  where  he  was  going,  went  on,  glimmer 
on  the  water  from  a  light  ahead'  deceived  him,  thought  it  was  street,  walked 
off.    Injury,  scalp  wound,  right  thigh  fractured,  back  bruised. 
Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 


Butler  V.  Smalley.     loi  N.  Y.  71, 

Neglect  of  trustee  to  state  certain  liabilities  in  annual  report. 


Siefert  v.  City  of  Brooklyn.     loi  N.  Y.  136. 

PMfs  property  injured  by  reason  of  insufficient  sewer. 


Wolf  V.  Kilpatrkk.     loi  N.  Y.  146. 

Plff  fell  into  coal-hole  in  sidewalk  of  deft's  premises,  occupied  by  tenants, 
during  such  occupancy  stone  supporting  coal-hole  cover  was  broken  by 
strangers,  deft  knew  nothing  of  it,  was  not  under  agreement  to  repair.  In- 
jury to  hip  and  thigh. 

Verd.  $1,700.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Hildreth  v.  City  of  Troy.     loi  N.  Y.  234. 

Plff  injured  through  deft's  negligence  in  failing  to  keep  its  street  in  safe 
condition.    Injury,  back  sprained,  head  bruised. 

Verd.  $1,800. —  The  only  question  on  appeal  was  one  arising  on  a  challenge 
to  a  juryman. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Welsh  V.  Wilson.     loi  N.  Y.  J54. 

Plff  slipped  on  steps  in  front  of  deft's  store,  stepping  over  them  to  get 
roimd  skids  temporarily  placed  by  deft  acros"  sidewalk  in  order  to  remove 
goods  from  store  to  truck. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Aff. 


Hexamer  v.  Webb.     loi  N.  Y.  377. 

Plff,  passing  along  sidewalk,  struck  by  planks  falling  from  scaffold  sus- 
pended on  deft's  hotel,  used  by  workmen  of  a  roofer,  latter  employed  by  deft 
to  make  repairs  under  eaves  of  hotel,  contract  with  roofer  was  to  do  the  best 
he  could,  no  price  named,  hotel  separated  from  sidewalk  by  area  15  ft.  wide; 
ordinance  prohibited  hanging  goods,  wares,  merchandise,  or  anything  in 
front  of  a  building  at  a  greater  distance  than  one  foot,  scaffold  wider. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 
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Larmore  v.  Crown  Point  Iron  Co.     loi  N.  Y.  391. 

Plff  went  on  deft's  premises  in  search  of  work,  struck  by  a  lever,  flew  out 
of  place  on  deft's  machine  for  raising  ore  from  its  mines,  machine  had  got- 
ten out  of  repair,  deft  had  omitted  to  repair  it,  and  to  make  proper  inspec- 
tion of  it.    Injury,  both  legs  broken. 

Verd.  $1,800.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Marsh  v.  Chickerin;.     loi  N.  Y.  396. 

Plff,  employee,  lighting  lamps  in  front  of  deft's  premises  by  aid  of  ladder, 
ladder  slipped  on  sleet,  had  no  spikes  below,  nor  hooks  above,  plff  had  called 
superintendent's  attention  to  deficiency,  latter  promised  to  have  hooks  and 
spikes  put  on.    Injury,  leg  broken. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Qreaney  v.  Long  Island  R.  R.  Co.     loi  N.  Y.  419. 

Flff  injured  by  deft's  train  at  crossing,  had  stopped,  used  some  care  in 
looking  for  train;  evidence  from  passengers  on  the  train  that  they  did  not 
hear  any  signals  and  were  so  situated  that  they  might  have  heard  signals 
if  given,  admitted.  Injury,  skull  fractured,  paralyzed  in  both  legs  and  left 
side. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Sweeney  v«  Berlin  &  Jones  Env.  Co*     loi  N.  Y.  520. 

Flff,  employee,  injured  while  tending  deft's  machine,  properly  constructed, 
not  out  of  repair,  might  have  been  made  safer  for  his  use,  if  a  contrivance 
he  suggested  had  been  adopted  by  deft,  spoke  to  deft  about  it,  latter  said  if 
he  did  not  like  to  tend  it,  coidd  leave;  plff  asked  him  to  have  improvement 
put  on  it,  was  referred  to  deft's  machinist,  latter  said  would  do  it  when  had 
time;  none  of  the  machines  of  this  style  had  plff's  contrivance,  were  old- 
fashioned,  safe  ordinarily,  tended  by  plff  for  several  years.  Injury,  hand 
crushed,  forefinger  and  thumb  cut  off. 

Verd,  $500.— Aff.  at  Gen.  Tenn.—  Rev.  new  tri.  ord. 


Benzing  v.  Stelnway  St  Sons.     loi  N.  Y.  547. 

Plff,  employee,  injured  by  breaking  of  platform,  on  which  he  was  ordered 
to  get  by  deft's  foreman,  who  called  him  away  from  work  for  which  he  had 
been  employed,  and  in  response  to  an  inquiry  from  plff  replied  that  the 
platform  was  safe;  defectively  constructed,  plff  had  no  opportunity  to  dis- 
cover  this. 

Nonsuit. —  Aff.  at  Gen.  Term.^  Rev.  new  tri.  ord. 
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Neubaaer  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     loi  N.  Y.  607. 

Plff,  employee,  injured  through  careleBsness  of  foreman. 
Nonsuit.— Aff.  at  Gen.  Term.— Aff. 


Searies  v.  Manliattaii  Ry.  Co.     loi  N.  Y.  66i. 

Plff,  passer-by  on  sidewalk,  eye  injured  by  cinder  from  deft's  engine  on  ele- 
vated road,  must  have  escaped  from  smokestack  or  ashpan;  the  appliances 
to  arrest  sparks  were  the  best  known  and  skillfully  made;  it  did  not  appear 
where  the  cinder  came  from,  but  it  was  conceded  if  from  smokestack,  deft 
not  liable;  claimed  ashpan  out  of  repair,  no  proof  of  tfiis  nor  that  the  cinder 
came  from  it. 

Verd.  $600.—  Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 

NoTB.— See  rule  in  Seel^  case,  102  N.  Y.  719. 


Allison  V.  Village  of  Middletown.     loi  N.  Y.  667. 

Plff  slipped  on  ice  on  deft's  sidewalk;  on  her  direct  she  testified  that  she 
slipped  on  the  sidewalk,  afterward  gave  number  of  feet  from  the  curb  where 
she  fell,  also  number  of  feet  from  steps  of  house;  both  of  these  statements 
could  not  be  correct;  if  one  was  correct,  she  fell  on  the  sidewalk,  if  the  other, 
she  did  not. 

Nonsuit. —  Aff.  at  Gen.  Tenn. —  Rev.  new  tri.  ord. 


Woolley  V.  Baldwin.     loi  N.  Y.  688. 

Failure  of  county  treasurer  to  collect  bond  and  mortgage. 


Coddlngton  v.  Brooklyn  CroMtown  R.  R.  Co.     ioj  N.  Y.  66. 

Plff,  passenger,  riding  in  street  car,  car  struck  by  locomotive  at  a  crossing; 
court  charged  that  if  the  plff  had  satisfied  the  jury  that  the  accident  could 
have  been  avoided  by  human  foresight,  by  the  utmost  sldU  and  foresight  on 
part  of  deft,  it  was  liable.    Injury  to  leg  and  side,  shock. 

Verd.  $1,750.— Aff.  at  Gen.  Term.— Aff. 


Hallahan  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     ioj  N.  Y.  194. 

Plff's  elbow  resting  on  siM  of  open  window  of  deft's  car,  struck  by  arm  of 
mail  crane;  evidence  that  confusion  was  produced  among  the  passengers  by 
noise  on  the  outside  of  the  car,  admitted.    Injury,  arm  broken. 

Verd.  16,000.— Aff.  at  Gen.  Term.— Aff. 
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Twos:ood  V.  The  Mayor,  Etc.,  of  N.  Y.     ioj  N.  Y.  2i6« 

Plff  slipped  on  snow  and  ice  suffered  to  accumidate  on  deft's  sidewalk, 
around  city  park,  patrolman  had  reported  its  condition  to  his  superior  as 
required  by  ordinance  and  regulations  of  police  department;  court  charged 
this  not  in  itself  sufficient  to  charge  city  with  notice. 

Verd.  for  deft. —  Aff .  at  Qen.  Term. —  Rev.  new  tri.  ord. 


Dubois  V.  City  of  Kingston,     ioj  N.  Y.  219. 

Plff  feil  over  stepping  stone  on  deft's  sidewalk  in  front  of  post-offioe,  at 
the  curb  for  convenience  of  persons  alighting  from  vehicles,  he  knew  it  was 
there,  was  running  to  a  fire;  five  persons  had  been  injured  at  same  stone. 
Injury,  muscles  of  leg  ruptured. 

Verd.  $1,600.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Panlitscli  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     lOJ  N.  Y.  j8o. 

Plff,  passenger,  boarding  train,  she  was  belated,  after  all  passengers  who 
wished  to  do  so  had  gotten  off  or  on,  and  station  platform  was  vacant,  drop 
platforms  on  cars  raised,  conductor  signaled  to  engineer  to  start,  she  ap- 
peared, tried  to  get  on,  train  started;  court  refused  to  charge,  when  the 
people  who  desired  to  stop  at  the  station  had  left  the  train,  and  the  persons 
who  were  then  on  the  station  platform  had  entered  the  train,  deft  had  the 
right  to  raise  the  drop  platforms  and  start  the  train;  the  court  charged  this 
with  this  qualification,  provided  that  they  had  given  each  person  having  a 
right  to  enter  on  that  train  as  a  passenger,  the  opportunity  to  get  on  board. 
Injury,  foot  amputated. 

Verd.  $12,500.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Evarts  v.  Kielil.     loj  N.  Y.  J96. 

Failure  of  justice  of  peace  to  decide  a  cause  within  the  statutory  time. 


Reining  v.  City  of  Buffalo.     loj  N.  Y.  308. 

Plff  sued  for  damages  sustained  by  unlawful  erection  in  deft's  street;  deft's 
charter  provided  no  action  should  be  brought  against  it  until  expiration  of 
40  days  after  claim  presented  to  common  council;  complaint  contained  no 
allegation  of  such  presentment:  demurrer,  no  cause  of  action. 

Dem.  sustain.— Aff.  at  Gen.  Term.— Aff. 
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Merritt  v.  Fitzgibbons.     loj  N.  Y.  362. 

Plffy  passer-by,  slipped  on  coal-hole  cover,  fell  under  horse  standing  on 
sidewalk,  horse  raised  his  foot,  put  it  down  on  plflTs  ankle  breaking  it,  horse 
gentle,  one  of  team  attached  to  truck,  belonged  to  deft  who  had  a  store  at 
the  place,  street  narrow,  car  track  in  it  near  sidewalk,  city  ordinance  pro- 
vided that  in  such  cases  vehicles  might  during  business  hours  occupy  so 
much  of  the  sidewalk  as  might  be  necessary,  provided  sufficient  space  were 
left  in  it  for  passage  of  pedestrians;  plff  relied  on  ordinance  prohibiting 
horses  on  sidewalks.    Injury,  leg  broken. 

Verd.  $600.— Aflf .  at  Gen.  Term.—  Rev.  new  tri.  ord. 

QuEBT. —  If  plflf,  instead  of  relying  on  an  ordinance  which  could  not  apply 
because  of  the  exception  created  by  another  ordinance,  had  relied  on  the 
theory  that  the  coal-hole  cover,  worn  by  time,  made  the  sidewalk  unsafe, 
coidd  she  not  have  recovered? 


Barber  v.  Abendroth.     ioj  N.  Y.  406. 

PlfTs  boat  arrived  at  midnight  at  deft's  dock  with  cargo  of  sand,  ordered 
by  him;  plff  asked  his  watchman  where  to  moor,  watchman  replied  did  net 
know,  plff  asked  where  last  boat  landed,  watchman  pointed,  plff  moored 
there,  tide  fell,  boat  rested  on  bottom  at  both  ends,  depression  under  center, 
causing  boat  to  settle  in  center,  injured;  deft  knew  of  dangerous  condition 
of  the  bottom. 

Verd.  .for  plff.— Aff .  at  Gen.  Term.— Aff. 


Kalbilelscb  v.  Long  lalaiid  R.  R.  Co.     lOJ  N.  Y.  520. 

Plff*s  building  destroyed  by  fire,  kindled  by  sparks  from  deft's  engine,  spark 
arrester  out  of  order;  building  leased,  tenant  had  varnish  factory,  engine 
passed  as  benzine  was  being  used  to  thin  varnish,  bensdne  giving  off  vapor, 
readily  took  fire. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Qeitiner  v.  Lake  Sbore  &  M.  S.  R.  R.  Co.     ioj  N.  Y.  563. 

Delay  of  carrier  to  forward  goods  because  of  riotous  strike. 


Hayes  v.  Busb  &  Denslow  Mfg.  Co.     ioj  N.  Y.  648. 

riff's  son,  lad  of  16,  employee,  fingers  caught  between  dies  of  stamping 
machine,  court  charged  in  substance  same  as  had  been  charged  in  Hickey 
v.  Taaffe,  99  N.  Y.  204.    Injury,  finger  amputated. 

Verd.  $250.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 
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White  V.  OhI  D^nlnioQ  S.  S.  Co.     loj  N.  Y.  660. 

Tow  rMklesalj  takes  t«  bm  ia  f aet  of  sUxrm  and  eautioiiary  signala. 


BartholoiMew  v.  N.  Y.  C  &  H.  R.  R.  R.  Co.     ioj  N.  Y.  716. 

Plff,  passenger,  her  station  announced,  train  stopped  as  ske  supposed;  ske 
went  on  platform  to  get  off,  sudden  jerk  of  train  threw  her  from  the  plat- 
form; court  charged  that  if  when  she  stepped  on  platform,  the  train  had 
stopped,  or  appeared  to  persons  of  ordinary  intelligence  to  have  stopped,  the 
announcement  of  the  station  having  been  made,  and  a  sudden  jerk  threw 
her  off,  the  deft  was  liable.    Injury,  left  foot  amputated. 

Verd.  $10,000.— Aff.  at  Gen.  Term.— Aff. 


Seeley  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     loa  N.  Y.  719- 

Biff's  bam,  near  deft's  track,  set  on  fire  by  sparks;  two  of  deft's  looomo* 
tives  passing  about  the  time  of  the  fire  were  properly  provided  with  fire- 
screens; a  short  time  prior  to  the  fire,  others  had  passed  with  defective  fire- 
screens. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 

Note.—  See,  however,  Searles  case,  101  N.  Y.  661. 


Rembo  v.  N.  Y.,  Ont.  ft  West.  R.  R.  Co.     ioj  N.  Y.  731. 

I*lff  injured  by  upset  of  his  wagon,  horse  ran  away,  frightened  while  cross- 
ing deft's  track,  track  being  built  across  highway,  top  of  rails  and  planking 
between  them  about  11  inches  above  the  road,  temporary  planks  to  facilitate 
crossing  overlaid  on  end  of  ties,  with  a  plank  aslant  from  the  tie  ends  to 
road;  plff  asked  deft's  workman  when  he  could  get  across,  foreman  replied  as 
soon  as  he  could;  reply  not  heard  by  plff,  who,  crossing  appearing  saf^,  went 
ahead;  foreman  told  one  of  his  men  to  lead  horse  over,  did  so;  while  going 
down  other  side  horse,  skittish,  took  fright  from  wheel  eoming  down  too 
suddenly.    Injury,  contusion  of  shoulder,  arm  disabled,  shock. 

Verd.  $600.— Aff.  at  Gen.  Term.— Aff. 


Mark  v.  Hudson  River  Bridge  Co.     103  N.  Y.  a8. 

PUTs  ferryboat  caught  by  fioating  ice,  driven  against  deft's  bridge,  deft's 
superintendent,  in  endeavoring  to  remove  it,  pulled  it  by  main  force  through 
the  bridge  without  pUTs  consent,  in  face  of  warning  it  would  bring  down  the 
bridge,  span  of  bridge  fell,  crushed  boat. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff, 
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Olive  V.  Whitney  Marble  Co.     103  N.  Y.  292. 

Plff's  testator  killed  by  explosion  of  boiler,  owned  by  deft;  makers  had 
told  it  a  few  months  before  on  guaranty,  had  just  been  repaired  by  makers, 
was  being  tested,  servant  of  makers  directing  the  testing;  deceased,  also 
servant  of  makers,  assisting;  deft's  engineer,  also  kiUed,  had  fired  up  boiler, 
did  not  appear  at  whose  request,  presumably  at  deceased's  request. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 


Bajus  V.  Syracuse,  Bing.  &  N.  Y.  R.  R.  Co.     103  N.  Y.  31J. 

Plff,  yardmaster,  run  over,  was  shifting  cars,  yard  engine  stalled  on  grade, 
wishing  to  uncouple  some  cars,  ordered  engineer  to  back,  engine  backed 
slowly,  went  between  moving  cars  to  uncouple,  foot  caught  in  brake  beam, 
signaled  to  stop,  signals  not  seen  nor  heard  by  engineer  until  dragged  50 
feet,  then  seen,  engine  stopped  within  five  feet,  too  late,  foot  crushed ;  engine's 
flues  foul,  main  steam  valve  leaked,  throttle  valve  leaked,  leak  of  throttle 
valve  lessened  control  over  engine,  but  this  not  cause  of  injury,  as  it  was 
stopped  within  five  feet  after  plff's  signals  were  seen;  the  other  defects  did 
not  lessen  control,  only  diminished  horse  power,  engine  originally  SO-horse 
power,  by  reason  of  foul  flue  and  leak  of  steam  valve  reduced  to  70.  In- 
jury,  leg  amputated. 

Verd.  $7,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Wilmerding  v.  McKesson.     103  N.  Y.  329. 

Improper  use  by  coexecutor  of  estate's  funds. 


Solomon  v.  Manhattan  Ry.  Co.     103  N.  Y.  437. 

Plff's  intestate,  passenger,  attempted  to  board  train  after  it  had  started; 
platforms  of  station  and  car  on  a  level,  gate  on  car  platform  closed  against 
him  by  the  guard,  clung  to  car,  carried  against  water-pipe,  only  foot  from 
where  he  got  on.    Injured  fatally. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 


Abel  V.  Del.  &  Hud.  C.  Co.     103  N.  Y.  581. 

Plff^s  testator,  employee,  repairing  deft's  car  on  a  siding,  killed  by  backing 
of  an  engine  against  it;  deft  had  not  promulgated  any  rules  for  the  pro- 
tection of  its  car  repairers  under  such  circumstances;  its  employees  had,  as 
among  themselves,  adopted  a  rule  for  protection  in  such  cases,  but  it  did  not 
appear  to  be  generally  known  among  deft's  engineers. 

Nonsuit,  exc.  at  Gen.  Term. —  Exc.  overrul.  at  Gen.  Term,  judg.  for  deft. — 
Rev.  new  tri.  ord. 
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Cranston  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     103  N.  Y.  614. 

TlfTs  intestate,  killed  at  deft's  crossing;  case  turned  on  statement  by 
court  to  jury  who  had  come  into  court  stating  could  not  agree,  that  he 
could  not  take  the  statement,  saying  that  '*  no  juror  ought  to  remain  en- 
tirely firm  in  his  own  conviction  one  way  or  another  until  he  has  made  up 
his  mind  beyond  all  question  that  he  is  necessarily  right  and  the  others 
necessarily  wrong. 

Verd.  16,000.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


MarUn  v.  N.  Y.,  N.  H.  &  Hartford  R.  R.  Co.     103  N.  Y.  6j6. 

Plff  intestate,  employee,  uncoupling  cars,  injured,  died;  his  declarations,  as 
he  was  being  carried  away  from  under  the  car,  that  he  had  pulled  out  the 
pin,  made  a  grab  for  the  car,  nothing  to  grab,  admitted. 

Verd,  $3,000. — AS»  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Shaw  V.  Sheldon.     103  N.  Y.  667. 

Plff^s  intestate,  foreman  of  rollers  in  deft*s  rolling  mill,  stepped  on  iron 
tube  near  uncovered  rollers,  foot  slipped  off  and  between  revolving  coupling 
of  rolls,  died  from  injury;  court  charged,  if  jury  believed  evidence  of  deft's 
superintendent  that  he  asked  deceased  if  he  wanted  couplings  covered  and 
latter  declining  the  precaution,  it  was  a  circumstance  for  them  to  consider 
upon  the  question  of  the  assumption  of  consequent  damages  by  deceased. 

Verd,  $2,600.— AfT.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Card  V.  Manhattan  Ry.  Co.     103  N.  Y.  670. 

Plff's  testator  killed  while  endeavoring  to  board  deft's  moving  train. 
Verd.  $6,000.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Qardinier  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     103  N.  Y.  674- 

PlfTs  intestate  found  dead  on  deft's  track,  under  highway;  deft  had  con- 
structed bridge  to  carry  highway  over  the  tracks,  not  protected  by  sufficient 
guard;  physician  testified  injury  causing  death  was  such  as  might  have  come 
from  falling  from  the  abutment,  or  from  a  car,  or  by  a  blow;  no  evidence 
that  deceased  fell  from  or  was  on  bridge,  or  was  seen  on  road  going  toward 
bridge. 

Verd.  $1,760. — ^Aff.  at  Gen.  Term. —  Rev.  new  tri  ord. 
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Qhmc  V.  Beldeii.     xo4  K  Y.  M. 

CoUiaioii  between  d^t's  yacht  and  anothv  y«S8el,  at  iii|^t>  yacht  withoat 
light. 


Kuaz  V.  City  of  Troy^     104  N.  Y.  344. 

PlflTfl  intestate,  boy  of  5,  on  sidewalk  of  deft's  busy  stnat^  lett  1^  hia 
father  for  a  moment  with  an  injunction  not  to  gO'  far  away,  ^pAajed-  wi^ 
two  other  children  round  a  long  counter  on  the  sidewalk,  put  there  four  days 
before  by  a  neighboring  saloon-keeper,  left  tilted,  insecure,  fell  oyer  on 
boy;  injured,  died. 

Ifonsuit. — ^Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


McKitaney  v.  Oraiid  St.,  Etc.,  R*  R.  Co.     104  N.  Y.  35a, 

Plff  injured  through  deft's  negligence,  the  physician  who  attended  her 
professionally  was  called  by  deft  as  a  witness,  his  testimony  on  plff's  ob- 
jection excluded;  oa  a  former  trial  of  this  action  plff  had  called  him  as  a 
-witness  in  her  behalf  and  he  had  testified  fully  as  to  her  condition  as  learned 
by  him  by  attending  her.  Injury  to  shoulder,  internal  injuries  causing 
spitting  of  blood. 

Yard.  $2^QQQ.— Aff .  at  Gen*  Term.—  Bey.  new  trL  ord. 


Byrne  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     it>4  N.  Y.  3&a. 

1st  Appeal.    83  N.  Y.  620. 

2d  Appeal.    94  N.  T.  12. 
Facts  substantially  same  as  before. 
Verd.  17,600.— Aff.  at  Gen.  Term.— Aff. 


Hubbell  V.  City  of  Yonkers.     104  N.  Y.  434. 

Plff  riding  in  wagon  on  deft's  street>  driven  by  another,  horse  ahied.  at 
bicycle,  driver  could  not  control  him,  darted  over  curb  across  sidewalk  ten 
feet  wide,  fell  down  unguarded  embankment  dragging  wagon  with  occupants 
after  him;  charter  gave  council  power  to  compel  railings  to  be  put  up  at 
^exposed  places"  in  the  streets.  Injury,  shoulder  joint  sprained,  side 
bruised. 

Verd.  $675.- Aff.  at  Gen,  Term.—  Rev.  new  tri  ord. 


Pomfroy  v.  Village  of  Saratoge  Springs.     104  N.  Y.  459. 

Plff  slipped  on  ice  and  snow  suffered  to  accumulate  on  deft's  sidewalk* 
which  with  drippings  from  a  bam  had  risen  so  as  to  form  embankment  three 
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feet  above  ground,  two  and  a  half  feet  hi^faur  -Uiam  snow  on  sidewalk  each 
side  of  bam,  been  there  two  weeks;  deft  empowered  by  charter  to  regulate 
and  repair  sidewalks,  and  to  raise  money  to  do  so;  ordinance  imposing 
penalties  on  persons  who  should  neglect  to  keep  their  sidewalks  free  from 
ice  and  snow,  admitted;  evidence  by  witness  of  fall  at  same  spot  prior  to 
plfiTs  fall  admitted.  Injury  to  spine. 
Verd.  $8,000.— Aflf.  at  Gen.  Term.— -AfT. 


MiUer  V.  Woodhead.     104  N.  Y.  471- 

PlflT,  boy  of  8,  tumbled  out  of  window  in  deft's  tenement-house,  fell  on 
or  through  skylight  in  roof  foot  below  the  window,  skylight  had  been  cov- 
-tred  by  screen,  screen  old  and  rotten,  removed  by  deft,  not  replaced  by  new 
one;  boy  brought  by  his  mother  on  a  visit  to  deft's  tenant,  to  whom  room 
he  fell  from  had  been  let  by  deft  with  the  right  for  her  to  go  on  the  roof 
to  hang  clothes,  but  with  caution  not  to  let  children  go  on  it;  boy's  mother 
had  gone  for  a  moment  into  another  room,  tenant  remaining  in  it,  but  only 
caught  sight  of  escaping  boy  as  he  disappeared  through  window.  Injury, 
skull  fractured. 

Verd.  f500.— Aff .  at  Gen.  Term. —  Rev.  new  iri.  ord. 


Monk  V.  Town  of  New  Utrecht.     104  N.  Y.  55J. 

PUT  wandered  off  sidewalk  in  deft's  town,  rolled  down  embaidcment  at  its 
side,  intoxicated;  Laws  of  1881,  chap.  700,  provided  that  towns  should  be 
liable  for  injuries  occurring  in  highways  in  cases  where  the  "  Gommissioners 
of  highways  of  said  towns  are  now  by  law  liable  therefor;"  no  evidence 
how  the  commissioners  of  highways  of  deft  were  supplied  with  funds  for 
repairs;  there  was  evidence  that  all  received  had  been  spent,  not  sufficient 
for  ordinary  repairs  of  all  the  roads  and  bridges;  highway  in  question  laid 
out  under  Laws  1809,  chap.  070,  which  provided  for  laying  out  of  highways 
in  Kings  county  by  certain  com'rs  who,  among  other  things,  decided  as  to 
the  grades,  the  defect  in  question  being  one  of  plan  adopted  by  them  before 
the  town  had  anything  to  do  with  the  matter;  court  charged  that  if  jury 
found  that  the  great  necessity  was  to  keep  the  actual  bed  of  roadways  safe, 
com'rs  right  in  spending  the  money  in  so  doing,  but  if  more  important  to 
guard  the  highway,  then  they  were  wrong.    Injury,  leg  dislocated. 

Verd.  $500.  Order  at  circuit  for  nonsuit  after  verd. —  Bev.  at  Gen.  Term, 
Judg.  directed  on  verd. —  Rev.  judg.  on  nonsuit  all 


Snsby  V.  State  of  N.  Y.    104  N.  Y.  §6^. 

Diverting  water  of  stream. 
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Sherry  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     104  N.  Y.  65s. 

PlfiTs  intestate,  struck  hj  train  at  village  crossing,  statutory  signals  not 
given,  train  rounded  a  curve,  obscured  by  box  cars  standing  <«  track,  six 
tracks,  high  wind  prevailing,  mill  near  by  making  noise;  suddenly  caught 
in  place  of  danger  without  warning,  calling  for  instant  determination,  de- 
ceased quickened  her  pace,  so  as  to  cross  ahead  of  train,  but  failed. 

Nonsuit.— AfT.  at  Cten.  Term. —  Bev.  new  tri.  ord. 


Cammiiig  v.  Brooklyn  City  R.  R.  Co.     104  N.  Y.  669. 

Plff,  girl  of  5,  crossing  deft's  track,  struck  by  dummy  engine,  no  signals 
given  on  approaching  crossing,  a  train  had  stopped  on  crossing  in  violation 
of  city  ordinance,  plff  had  waited  until  it  went  on,  her  view  of  dummy  ob- 
scured by  this  train,  plff  herself  exercising  due  care,  mother  negligent  in 
permHting  her  to  be  at  large.    Injury,  leg  amputated. 

Verd.  $10,000.— Aff.  at  Gen.  Term.— Aff. 


Qraville  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     104  N.  Y.  674- 

Question  of  jurisdiction  of  Court  of  Appeals  under  former  limit  of  $500. 


Hickey  v.  Taalffe.     105  N.  Y.  a6. 

Ist  Appeal.    00  N.  Y.  204. 

Additional  facts;  finger  caught  in  button-hole  of  collar,  collar  had  been 
started  in  under  roller,  hand  drawn  in;  plff  had  been  at  work  tending  this 
machine  several  weeks,  dangerous  machine,  not  instructed  by  deft  as  to 
danger,  but  otherwise  informed,  understood  it  fully;  machine  in  good  order, 
on  same  plan  as  large  number  of  others,  stopped  by  taking  off  belt  at  a  point 
in  rear  of  roller,  plff  sat  in  front  of  rollers;  deft  had  put  a  lever  on  to  stop 
it  which  was  worked  some  distance  off,  lever  found  not  to  work  well,  re- 
moved some  time  before  plff  began  to  tend  machine,  did  not  appear  that  any 
of  such  machines  were  made  with  such  levers. 

Verd.  $3,300.—  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Taylor  v.  City  of  Cohoea.     105  N.  Y.  54. 

Plff  had  a  verdict  for  $2,000  damages,  caused  by  deft's  negligence;  ques- 
tion was  whether  plff  entitled  to  costs  under  Laws  of  1859,  chap.  262,  i  2, 
which  provided  that  no  costs  should  be  inserted  in  any  judgment  against 
municipal  corporations,  where  claim  on  which  judgment  founded  not  pre- 
sented to  chief  fiscal  officer,  before  suit  brought;  plff's  claim  not  so  presented, 
costs  taxed  by  clerk. 

Order  denying  retax. —  Rev.  at  Gen.  Term,  retax.  granted. —  Rev.  order  of 
Spec.  Term.  aff. 


Digitized  by 


Google 


1887.]  105  New  York.  :  635 

Looghlin  v.  State  of  N.  Y.     105  N.  Y.  159. 

Claimant,  employee  of  State,  digging  clay  from  bank,  loading  it  on  a  boat, 
injured  by  fall  of  overhanging  earth  loosened  by  boat  captain  also  in  employ 
of  State;  captain  after  loosening  it  negligently  set  plff  to  work  under  it. 
Injury,  leg  bruised,  paralysis  of  hip. 

Awards  $1,200. —  Key.  remitted  to  Board  oi  Claims  for  rehearing. 


Clirystal  v.  Troy  ft  Boston  R.  R.  Co.     105  N.  Y.  164. 

2d  Appeal.    124  N.  Y.  519. 

Plff,  infant  of  17  months,  having  walked  for  two  months,  run  over  by  deft'a 
train,  track  adjoined  his  house,  mother  had  left  him  in  room  going  to  sleep, 
had  put  a  chair  across  doorway,  he  got  away  somehow,  wandered  on  to  track, 
engineer  did  not  see  him  in  time  to  stop  fully,  front  wheels  went  over  him. 
Injury,  two  fingers  and  foot  amputated. 

Verd,  $8,000. — Aff.  at  Gen.  Term.— Rev.  new  trL  ord. 


Taylor  v.  City  of  Yonkers*     105  N.  Y*  J02. 

Plff  slipped  on  ice  on  deft's  sidewalk,  ice  formed  over  night  from  rain,  deft 
had  negligently  allowed  sand  and  gravel  to  accumulate  on  sidewalk  from 
overhanging  bank  on  adjoining  lot,  making  incline  toward  curb,  inch  to  the 
foot,  no  proof  plff's  fall  due  to  icy  walk  being  on  incline.    Injury,  hip  broken. 

Verd.  $1,420.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Rexford  v.  State  of  N.  Y.     105  N.  Y.  JJ9. 

Claimant  injured  while  crossing  bridge  over  State  canal,  was  navigating 
canal  boat  on  State  canal,  stopped  at  Syracuse  to  dischage  freight,  sent  boat 
on,  started  along  berme  bank  of  canal  to  rejoin  it,  came  to  bridge  standing 
close  to  water,  to  pass  it  had  to  climb  abutment;  to  facilitate  climbing  it 
State  had  provided  irons  fastened  in  the  stones  to  serve  as  ladder  rungs, 
stone  to  which  one  iron  was  attached  loose,  been  loose  for  year,  fell  out 
under  his  grasp;  Act  of  1870,  chap.  321,  in  providing  for  filing  of  claims  for 
damages  sustained  from  canals  oontains  proviso,  act  "shall  not  extend  to 
claims  arising  from  damages  resulting  from  the  navigation  of  the  canals." 

Claim  dismissed. —  Rev.  remitted  for  rehearing. 


Heacock  v.  SUte  of  N.  Y.     105  N.  Y.  346* 

Careless  construction  of  State  canal. 
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Roche  V.  Brooklyn  City  &  Newtown  R«  R.  Co.    a«5  N.  Y.  294. 

Plff  passenger,  injured  through  deft's  negligence;  her  statements  that  she 
suffered  from  pain  made  long  after  to  a  person  not  a  i>hysieiam  admitted. 
Injury  to  arm,  shock. 

Verd.  $2,000.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Clews  V.  Bank  of  N.  Y.  National  Banking  Assn.     105  N.  Y.  39^ 

1st  AppeaL    S0  N.  Y.  41S. 
3d  Appeal.     114  N.  Y.  70. 
Alteration  of  certification  of  bank  check. 


Brinckerhoff  v.  Bostwick.     105  N.  Y.  567* 

Question  of  practice  in  action  against  negUgent  disectors. 


Anthony  v.  Leeret.     105  N.  Y.  S9^ 

Plff  employee  fell  through  trap-door  in  passageway  in  deft's  establishment 
n^ligently  raised  from  below  by  fellow  servant  against  deft's  rules^  plff  knew 
of  the  trap-door,  also  of  the  rule.  Injury,  spine  injured,  causing  jMiralysis  of 
1^8,  bowels,  and  bladder. 

Verd.  $5,000.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Quest. — Is  this  decision  to  be  considered  as  overruling  in  effect  the  Flike 
case? 


Tozer  v.  N.  Y.  C  ^  H  R^  R.  R.  Co.    xa$fL¥.  617. 

Plff  injured  through  deft's  aegUgeoce  at  its  ereesisg;  ofidgpes  as  to 
ulterior  consequences  which  might  ensue  or  be  appidMaded*  admitted.  In- 
jury to  head  {brain  affected),  arm,  and  kg. 

Verd.  48,000d-— Aff.  at  Qen.  Term.— Bev.  new  tri.  ofd. 


Sohwimor  v.  Rsynond.     los  N.  Y.  646* 

let  Appei^.    m  N.  Y.  192. 
Neglect  of  carrier  to  cover  goods  carried  on  deck  of  vessd. 


Fleckenstein  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.     105  N.  Y.  6s5- 

Plff  injured  wliile  turning  off  deft's  track  out  of  way  of  car,  driver  of  car 
carelessly  drove  it  against  his  wagon;  court  charged,  deft  had  no  excluuve. 
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but  did  luLve  paramotutt  right  to  use  its  tracks,  persons  driving  in  streets  not 
absolutely  bound  to  keep  off  or  get  off  the  car  tracks,  must  in  reasonable 
manner  respect  company's  paramount  right,  and  if  they  do  so,  and  without 
fault  are  injured  through  carelessness  chargeable  to  owner  of  track,  law  givea 
a  remedy.  Injury,  collar  bone  dislocated,  groin  and  head  injured,  hearing 
impaired. 
Verd.  $1,000.— Aff.  at  Oen.  Term.— Aff. 


LafiHn  y.  BirfMo  ft  Soothwesteni  R.  R.  Co.     io6  N.  Y.  136. 

Plff,  passenger,  alighted  from  cars  at  station,  night,  missed  footing,  fell 
between;  distances  between  side  of  car  and  platform  of  station  11  in.,  car 
platform  above  ground  4%  ft.,  station  platform  above  ground  3  ft.,  lower 
step  of  car  8  in.  below  station  platform  and  19  in.  from  its  line,  second  step 
4  in.  below,  26  in.  from;  plff  stepped  from  second  step,  did  not  hold  railing, 
did  not  look  to  see  station  platform,  failed  to  reach  it;  night  light  from  car, 
station  windows,  conductor's  lantern,  platform  visible,  platform  not  out  of 
repair  nor  improperly  constructed,  only  claim  was  it  was  too  far  off,  not 
further  from  track  than  exigencies  of  road  required,  had  existed  for  many 
years,  used  by  thousands,  no  one  ever  hurt  there  before.  Injury,  hip  dis* 
located,  rib  broken,  womb  displaced. 

Verd.  $2,000. —  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Swift  V.  Pacific  MaU  S.  S.  Co.     106  N.  Y.  306. 

Action  by  shipper  of  whale  oil  for  damages  for  negligence  of  deft,  the 
Panama  R.  R.  Co.  in  transporting  it;  contract  l^  defts  joints  Mil  of  lading 
delivered  after  oil  had  left  Aspinwall  in  vessel  for  N.  Y.,  differed  from  original 
contract,  which  was  special.  Held,  (1)  that  two  carriers,  having  continuous 
route,  may  jointly  contract  for  shipment  over  it,  (2)  jointly  liable  for  each 
other's  negligence  in  transportation,  (3)  in  absence  of  proof  of  acceptance 
by  shipper  of  bill  of  lading  in  place  of  prior  contract,  latter  must  prevail, 
(4)  if  contract  to  be  considered  as  made  hy  the  steamship  co.  alone  for  whole 
route,  defts  then  severally  liable,  the  railroad  co.  as  common  carrier  <m 
general  principles  and  steamship  co.  on  the  special  contract. 


Woodward  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     106  N.  Y.  369* 

Plff's  intestate  killed  at  street  crossing,  by  coal  car,  " kicked"  from  train; 
when  he  was  ten  feet  from  track  he  might  have  seen  it  forty  feet  off  had  he 
looked,  his  attention  was  diverted  to  a  train  passing  on  a  traek  bcgwnd. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


CaUll  V.  HUton.     106  N.  Y.  91a. 

Plff  employee,  requested  by  fellow  servant  to  remove  revolving  belt  from 
ahaft  on  to  nails  driven  into  scantling  near  shaft,  so  as  to  stop  it,  in  order  to 


Digitized  by 


Google 


538  Cases  Coi!n>ENSED.  [Part  IL 

relace  its  ends;  ends  joined  by  leather  strings,  worn  out;  hazardous  thing, 
not  necessary  to  relace  belts  while  machinery  in  motion,  could  have  been 
done  at  noon  intermission,  or  machinery  could  have  been  stopped  a  moment 
on  superintendent's  order;  plff  ascended  ladder,  placed  right  arm  around 
beam  near  his  head  to  steady  him,  seized  belt  with  left  hand,  failed  to  lift 
it,  tried  again,  hand  entangled  in  belt,  arm  torn  off,  strain  broke  ladder,  he 
found  lying  on  floor  unconscious,  broken  parts  of  ladder  around  him,  arm 
near  by,  no  one  saw  accident  (that  the  accident  occurred  in  this  way  rests 
partly  on  inference,  which  the  court  at  p.  521  says  is  "irresistible''),  ladder 
not  furnished  by  defts  for  this  use,  accident  not  attributable  to  its  use,  plff 
knew  his  attempt  was  dangerous.  Injury,  as  above. 
Verd.  $7,250.— Aff.  at  Gen.  Term.— -Rev.  new  tri.  ord. 


ShemMn  v.  Del.,  Lack.  St  W.  R.  R.  Co.     io6  N.  Y.  54a. 

Plff.  passenger,  walking  along  aisle  of  car,  fell  over  board  stretched  across, 
resting  on  seats,  used  by  brakeman  to  reach  ceiling  lamps;  on  cross-ezamina- 
tion  of  brakeman,  was  asked  by  plff's  counsel  what  conversation  had  had  with 
plff,  answered  none;  was  then  asked  if  he  did  not  state  to  plff  that  he  had 
forgotten  to  move  the  board  back  to  its  place,  and  that  it  was  his  fault, 
answered  no;  plff  recalled,  testified  brakeman  had  said  it  was  his  fault. 
Injury,  leg  injured,  rupture. 

Verd.  $1,200.— Aff.  at  Qen.  Term.— Rev.  new  trL  ord. 


Furmaii  v.  Union  Pac.  R.  R.  Co.     106  N.  Y.  579. 

Deft  received  from  a  prior  carrier  peanuts  marked  "Y**  for  shipment  to 
Denver,  Col.,  no  bill  of  lading  accompanied  them,  but  a  transfer  sheet,  with 
entry  "Consignee  Y  Hup  Zucca  Bros.;"  bill  of  lading  issued  to  shipper  by 
prior  carrier  stated  " marked  Y,  order  notify  Zucca  Bros.;'*  deft^  way-bill  con- 
tained destination,  but  no  consignee  named ;  deft  delivered  them  to  Zucca  Bros, 
at  Denver  who  produced  no  bill  of  lading,  who  had  no  interest  in  them,  and 
who  had  refused  to  honor  draft  attached  to  bill  o'f  lading  mailed  by  shipper, 
which  papers  had  been  returned  to  shipper.  Held,  that  on  failure  to  deliver 
the  goods  to  shipper's  assignee  on  demand,  deft  liable  for  conversion. 


Archer  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.     106  N.  Y.  589* 

Plff  passenger  alighted  from  a  train  at  a  union  depot  in  Hartford,  Ct.,  was 
standing  on  platform  at  side  of  depot  arranging  for  a  cab,  run  over  by  deft's 
train  on  a  track  so  close  to  the  platform  that  the  cars  overlapped  it;  evening 
dark,  plff  did  not  know  of  the  track,  did  not  see  train,  no  signal  given,  im- 
proper rate  of  speed;  statutes  of  Connecticut  relating  to  running  of  trains 
admitted.     Injury,  skull  fractured,  arm  amputated. 

Verd.  $19,500.— Aff.  at  Gen.  Tenn. —  Aff. 
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Teets  V.  Village  of  Middletown.     io6  N.  Y.  651. 

Plff  injured  through  deft's  negligence  in  not  removing  obetruction  in  one 
of  its  streets.    Injury  to  shoulder,  hip,  and  spine. 

Verd,  $3,000.— Aff.  at  Gen.  Term.— Aflf. 

Note. —  The  only  question  was  as  to  exclusion  of  testimony  on  cross-exam- 
ination of  a  witness,  going  only  to  his  credibility,  his  testimony  on  the  direct 
being  entirely  immaterial. 

Qage  V.  Village  of  HorneUsville.     106  N.  V.  667. 

Question  of  costs  under  {  3246  of  Code.    Injury,  knee  sprained. 
Sep.  $356. 


Morris  v,  N.  Y.  C.  &  H.  R.  R,  R.  Co-     106  N.  Y.  678. 

Plff  passenger,  clothes- wringer  in  rack  over  his  seat  fell  on  him;  partly 
wrapped  up,  put  there  by  another  passenger.    Injury,  head  cut. 
Verd.  $2,600.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Scarir  V.  Metcalf.     107  N.  Y.  Jii. 

Plff,  mate  on  deft's  ship,  injured  while  on  duty,  when  ship  reached  a  port  in 
Cuba  surgeon  consulted;  surgeon  advised  master  surgery  needed,  dangerous 
to  carry  mate  to  New  York  without  an  operation,  if  a  delay  exceeding  12 
days  would  be  involved,  plff  would  better  be  removed  lo  shore;  plff  requested 
removal  and  provision  made  for  him  as  usual  in  such  cases,  master  refused, 
kept  him  on  board,  landed  him  in  New  York  more  than  20  days  after  doctor's 
warning,  amputation  of  leg  necessary  because  of  delay;  master  part  owner, 
sailed  vessel  on  shares,  arrangement  such  that  he  did'  not  have  absolute  con- 
trol to  exclusion  of  other  owners.  Injury,  disease  of  leg  developed  into 
aneurism  of  artery,  amputation  necessary. 

Verd.  $1,500.— Aff.  at  Gen.  Term.— Aff. 


Walih  V.  The  Mayor,  Etc.,  of  N.  Y.     107  N.  Y.  ajo. 

Same  accident  as  that  in  Walsh  v.  Trustees,  96  N.  Y.  427. 

Plff  walking  under  N.  Y.  &  Brooklyn  bridge,  workman  on  it  carelessly  let 
a  plank  fall,  struck  plff;  both  cities  sued;  New  York  demurred,  no  cause  of 
action. 

Dem.  overrul. —  Aff.  at  Gen.  Term. —  Aff. 


Laabheim  v.  De  K.  Ned.  Stoomboot  Mattachappy.     107  N.  Y.  2j8. 

Plff,  passenger,  fell  on  board  ship,  fractured  kneecap,  treated  by  surgeon 
on  board  in  deft's  pay;  after  landing  amputation  of  leg  found  necessary;  no 
evidence  that  ship's  surgeon  was  an  incompetent  man;  plff's  experts  de- 
clined to  say  that  his  treatment  under  the  circumstances  was  bad. 

Nonsuit — Aff.  at  Gen.  Term. —  Aff. 
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Bnshby  v.  N.  Y.,  Lake  Erie  ft  W.  R.  R.  Co.     T07  N.  Y.  374* 

PUT,  brakeman,  on  duty*  on  freight  train,  going  round  curve,  vtake  holding 
lumber  on  platform  car  gave  way,  load  fell  off,  carrying  Idm  with  It;  car 
furnished  by  deft  to  shipper,  loaded  by  shipper.  Stakes  pl^vided  by  lMpper» 
placed  in  sockets  on  side  of  car  to  hold  load  on,  stake  defective. 

Nonsuit— Rev.  at  Gen.  Term,  new  tri  ord.— Aff.  judg.  abaoL  agat  deft 


The  Peofrfe  ex  rel.  Nash  v.  Fatillcaier.     i#7  N.  Y.  477. 

Deposit  by  surrogate  ot  funds  of  an  estate  with  private  banker,  who  lifter- 
ward  failed. 


Yoang  V.  N.  Y.,  Lake  Erie  St  W.  R.  R.  Co.     107  N.  Y.  500. 

Plff  struck  by  deft's  engine  at  a  crossing,  had  passed  over  one  track  between 
two  parts  of  a  freight  train,  which  had  been  divided  so  as  to  let  travelers 
through,  plff  was  walking  fast,  stepped  beyond  the  divided  train,  looked 
one  way  but  not  the  other,  on  stepping  on  next  track  struck  by  engine  com- 
ing from  latter  direction;  brakeman  of  deft  near  the  opening  to  couple  the 
divided  tndn  when  signaled,  not  there  to  warn  persons,  plff  did  not  know 
he  was  a  brakeman.    Injury,  leg  hroken  and  head  and  arms  laoerated. 

y«rd.  18,000^— Alf.  at  Gen.  T«rm.--Rev.  new  tri.  ord. 


Lilly  V.  N.  Y.CStH.  R.  R.  R.  Co.     107  N.  Y,  sM. 

Pllf,  employee,  whfle  dimbing  up  a  car  engine  bumped  into  it,  jar  threw 
him  off,  ear  pushed  plff  quite  a  distance  and  finally  ran  over  him,  car  brakes 
out  of  order,  had  they  been  in  order  and  set,  the  car  would  only  hate  moved 
about  five  feet  and  would  not  have  ran  over  him. 

Nonsuit — Aff.  at  Gen.  Term. —  Bev.  new  tri.  ord. 


Staal  V.  Qrand  St  St  Newtown  R.  R.  Co.     107  N.  Y.  4^. 

Plff,  passenger,  injiured  while  alightiBg  from  delt's  oar;  no  proof  as  to  his 
circumstances,  age,  skill,  what  he  had  earned,  or  could  earn;  court  changed 
could  recover  for  future  pecuniary  loss.  Injary*  liip  joint  fraolared,  per- 
manent 

Verd.  12,650.—  Aff.  at  Cten.  Term.— Bev.  new  tri.  ord. 


Ulrich  V.  N.  Y.  C.  St  H.  R.  R.  R.  Co.     io«  N.  Y.  80. 

Plff  riding  on  deft's  tnun  on  pass,  by  which  He  agreed  to  assume  all  risks 
of  accident  whether  by  n^ligence  of  deft's  servants  or  otherwise;   rode  in 
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drawing-room  «iar  on  special  ticket,  which  he  paid  for;  injured  in  an  accident 
occurring  through  deft's  negligence.    Injury,  head  and  face  scalded. 

Verd.  $1,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

QuEBT. —  If  the  accident  had  been  dtee  to  the  fact  that  the  parlor  car  was 
not  road  worthy,  would  the  agreement  on  the  pass  have  exempted  defendant? 
If  so,  could  plaintiff  have  looked  to  the  parlor  car  company?  Take  the  case 
of  a  passenger  traveling  on  a  pass,  who  pays  for  a  dinner  in  a  dining-car,  and 
is  injured  m  an  accident  resulting  from  its  un-roadworthiness.  It  would 
seem  as  if  a  payment  for  special  privileges  ought  to  entitle  the  person,  while 
in  the  enjoyment  of  them,  to  immunity  from  injury  arising  frcmi  the  failure 
to  furnish  those  privileges  in  a  safe  manner. 


Corcormn  v.  Village  of  Peekskill.     io8  N.  Y.  I5i« 

Plff  fell  into  area  in  front  of  dwelling-house  on  deft's  street,  guard  round 
area  only  a  low  stone  parapet  foot  high;  evidenee  ihak  alter  accident  owner 
of  house  built  a  fence  round  the  area,  admitted.    Injury  to  spine. 

Verd.  12,500.— Aff.  at  Gen.  Term.— Rev.  new  tri  ord. 


Bowen  v.  State  of  N.  Y.     io8  N.  Y.  i66. 

Plff^s  intestate,  fell  through  insecure  railing  of  bridge  over  State  canal, 
drowned. 
Award.  fl/KN).— Aff. 


Splittorf  V.  SUte  of  N.  Y.     io8  N.  Y.  205- 

Plff's  intestate  walked  off  partly  open  swing-bridge  over  State  canal,  dark 
night;  State  had  not  built  bridge  for  use  by  public,  no  attendant  ever  in 
charge  of  it  at  night,  public  in  habit  of  crossing  it  by  sufferance;  deceased 
lived  near  by,  knew  location,  structure,  and  its  purposes. 

Claim  dismissed. —  Aff. 


Jewharst  v.  CHy  of  Syracuse.     108  N.  Y.  303. 

Plff,  walking  along  deft's  plank  sidewalk,  fell,  sidewalk  unsafe  for  over  a 
year,  had  been  laid  by  property-owner  along  his  line,  so  that  part  of  it  was  on 
his  own  property,  part  on  city's  sidewalk  proper,  nothing  to  mark  the  dividing 
line;  when  plff  was  injured  she  was  in  fact  on  the  adjoining  land,  not  on  the 
city's  part,  but  she  did  not  know  it  was  not  the  city's.     Injury*  anJda  broken. 

Report  $1,500.— Aff.  at  Gen.  Term.— Aff. 


Moebus  V.  Herrlmanii.     108  N.  Y.  349. 

Plff's  child,  boy  of  7,  crossing  street,  knocked  down  by  horse  driven  by  deft's 
servant,  was  not  crossing  on  the  sidewalk;  court  refused  certain  requests  to 
charge  which  assumed  that  it  was  negligence  if  the  boy  did  not  look  up  and 
down  the  street  before  crossing.     Injury  to  limbs  and  body,  stricture. 

Verd.  $3,500.—  Aff.  at  Gen.  Tenn.—  Aff. 
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Piatt  V.  Richmoiul  Y.  R*  ft  C.  R.  R.  Co.     io8  N.  Y.  35^- 

Ck>tton  burned  in  tranBit,  bill  of  lading  given  in  South  Carolina,  contained 
clause  exempting  deft  from  liability  for  loss  by  fire,  also  carrier  entitled  to 
benefit  of  insurance;  statute  in  South  Carolina  forbidding  common  carriers 
within  the  State  from  limiting  liability  by  notice  or  contract;  no  proof  fire 
due  to  deft's  negligence,  fire  did  not  take  place  in  South  Carolina;  insurance 
company  paid  loss,  took  assignment  of  shipper's  claim  against  deft,  assigned 
it  to  plff.  Held,  (1)  burden  of  proof  as  to  negligence  on  plff.  (2)  South 
Carolina  statute  did  not  prevent  deft  from  limiting  its  liability  out  of  that 
State,  (3)  clause  in  bill  of  lading  as  to  insurance  operated  to  relieve  deft  of 
all  liability  on  payment  of  the  loss  by  the  insurance  company. 


Reed  v.  SUte  of  N.  Y.     io8  N.  Y.  407. 

PlfiTs  property  damaged  through  water  percolating  through  a  dam  negli- 
gently built  by  the  State. 


Brice  v.  Bauer.     108  N.  Y.  4J8. 

Plff  bitten  by  deft's  dog,  ferocious,  vicious,  kept  by  deft  chained,  got 
loose*  in  some  way,  went  on  plff^s  premises;  evidence  that  deft  said  would 
pay  plff  $5  a  week  and  doctor's  bill  admitted,  no  evidence  that  it  was  in 
compromise  or  confidential.    Injury,  both  arms  bitten. 

Verd.  $600.— Aff.  at  Gen.  Term.— Aflf. 


Jennings  v.  Van  Schaick.     108  N.  Y.  530. 

Plff,  passer-by,  fell  in  coal-hole  in  sidewalk  in  front  of  deft's  apartment- 
house,  coal-hole  constructed  under  permit;  plff  though  letting  apartments  to 
various  tenants  retained  general  possession  and  control  through  janitor;  duty 
of  janitor  to  open  coal-hole  for,  and  close  it  after,  delivery  of  coal  ordered 
by  tenants;  janitor  had  neglected  to  close  it.    Injury  to  side,  back,  and  legs. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Aff. 


Kinney  v.  City  of  Troy.     108  N.  Y.  567. 

Plff  slipped  on  ice  on  sidewalk,  not  uneven,  froze  over  night  after  thaw, 
sidewalk  in  safe  condition  before.      Injury,  arm  broken. 
Verd.  $1,000.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Kaveny  v.  City  of  Troy.     108  N.  Y.  571. 

Plff  slipped  on  ice  on  sidewalk,  formed  from  drippings  or  overflow  from 
eaves  of  house,  weather  severe,  had  been  so  for  a  month.  Injury,  arm 
broken. 

Verd.  $2,641.— Aff.  at  Gen.  Term.—  Kev.  new  tri.  ord. 
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Tanner  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     io8  N.  Y.  623. 

PlfTs  goods  burned  in  transit;  bill  of  lading  contained  exemption  clause 
against  loss  by  fire;  plff  gave  evidence  tending  to  show  fire  communicated 
from  freighthouse  to  car  containing  his  goods  standing  on  track;  freight- 
house  set  on  fire  by  sparks  from  a  defective  engine.  Held,  question  of  fact 
(1)  whether  fire  due  to  that  cause,  (2)  whether  deft  negligent  in  leaving 
the  car  standing  on  windy  day  near  the  freighthouse,  which  was  wood, 
and  roof  of  which  had  frequently  caught  fire  from  sparks  from  passing 
locomotives.    Judgment  on  verdict  in  plflTs  favor  affirmed. 


Brophy  v.  Bartlett.     108  N.  Y.  63 j. 

S.  C.    1  Silv.  675. 

Plff  injured  while  using  a  defective  truck,  had  brought  a  horse  to  a  dock 
where  deft's  goods  were  being  carted,  under  an  arrangement  between  deft 
and  a  truckman,  which  left  doubtful  whether  the  truckman  was  deft's  ser- 
vant or  an  independent  contractor;  the  truckman  had  hired  the  horse  from  a 
liveryman,  who  sent  plff  with  it,  plff  remained,  and  was  set  at  work  with 
the  truck  by  deft's  foreman,  who  supposed  he  was  one  of  the  truckman's 
men:  two  questions  arose  on  the  plff's  evidence,  (1)  whether  the  truckman 
had  hired  the  plff  as  driver  with  the  horse,  or  whether  plff  was  a  mere  volun- 
teer; (2)  whether  the  truckman  who  hired  him,  if  hired  he  was,  was  a  con- 
tractor, or  a  servant  of  deft. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Black  V.  Brooklyn  City  R.  R.  Co.     108  N.  Y.  640. 

Plff,  passenger,  injured  while  boarding  car;  another  car  of  defts  on  oppo- 
site track  was  passing;  no  proof  that  driver  of  latter  car  managed  it  in  any 
respect  other  than  the  circumstances  required;  court  left  it  to  the  jury  to 
say  whether  he  did  his  whole  duty.  Injury,  upper  and  lower  jaw  bones 
fractured,  other  injuries  to  face  and  head. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Shook  V.  City  of  Cohoes.     108  N.  Y.  648. 

Plff  slipped  on  sidewalk,  made  muddy  by  earth  thrown  up  by  adjoining 
owner  on  digging  trench  and  post-holes  along  line  of  lot;  disputed  whether 
the  earth  had  so  remained  for  ten  days  or  two  days,  deft's  superintendent 
of  streets  present  during  time,  whatever  it  was,  saw  what  was  done;  it  did 
not  appear  there  was  any  necessity  for  throwing  dirt  on  sidewalk  rather 
than  on  lot;  court  refused  to  charge  if  dirt  thrown  up  on  Friday  before 
the  Sunday  on  which  accident  occurred,  deft  not  guilty  of  negligence.  Injury, 
thigh  broken. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 
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Donnelly  v.  Brooklyii  City  R.  R.  Co.     109  N.  Y.  i6. 

Plff  riding  in  wagon  driven  by  another  along  deft's  traok  in  city  starect, 
midnight^  driver  turned  out  of  that  track  into  next  one  to  pass  a  wa^pon, 
saw  train  coming  on  latter  drawn  by  dummy,  tried  to  turn  out,  wheel 
jammed,  collision,  plff  injured;  plff  and  driver  engaged  in  common  undertaking, 
plff  made  no  objection  to  driver  turning  into  other  traok,  both  accustomed 
to  travel  over  this  way,  knew  locality,  were  expecting  train.  Injuxy,  ankk 
sprained,  leg  and  shoulder  bruised,  eye  cut. 

Verd.  $2,000.— Aff.  at  Qen.  Term.— Rev.  new  tri.  ord. 


Kelly  V.  N.  Y.  ft  Sea  Beach  R.  R.  Co.     109  N.  Y.  44. 

Plff,  passenger,  on  alighting  from  deft's  open  or  observation  ear,  doUuag 
caught  on  broken  hook  in  stanchion  used  to  fasten  side  curtains  in  rainy 
weather,  thrown  to  ground,  no  evidence  when  hook  was  broken,  side  cur- 
tains of  such  car  usually  fastened  that  way,  millions  of  passengers  carried 
yearly  in  such  cars,  no  such  accident  before,  cars  inq^ected  at  end  of  every 
trip,  hooks  if  broken  replaced.    Injury,  wrist  broken. 

Verd.  $1,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


McDoagall  v.  State  of  N.  Y.     109  N.  Y.  73. 

Claim  for  damages  from  negligence  of  State  officers  in  charge  of  Erie 
canal,  held  barred  by  lapse  of  time  under  the  Constitution. 


earning  v.  Brooklyn  City  R.  R.  Co.     109  N.  Y.  95. 

Plff^s  son,  injured  through  deft's  negligence;  plff,  the  mother,  father 
dead,  action  for  loss  of  service;  evidence  that  surgical  expenses  would  have 
to  be  incurred  during  the  child's  minority,  and  that  the  expense  of  opera- 
tion would  be  $300,  admitted.    Injury  to  son,  leg  amputated. 

Verd.  $6,500.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Hunt  V.  The  Mayor,  Etc.,  of  N.  Y.     109  N.  Y.  134. 

Plff,  passer-by,  injured  by  explosion  at  manhole  in  deft's  street,  man- 
hole of  steam  heating  co.,  explosion  appeared  to  be  of  gas  accumulated  in 
it;  so  far  as  appeared  from  plff's  evidence  all  the  precautions  which  seemed 
necessary  were  taken  to  make  the  work  of  laying  steam-heating  pipes  under 
due  permit  in  the  street  safe. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 
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Kiley  v.  Western  Union  Tel.  Co.     109  N.  Y.  J31. 

Plff  sent  a  telegram,  not  delivered,  he  damaged;  written  by  him  on  One 
of  deft's  blanks,  with  which  he  was  familiar,  had  often  read  the  words  at 
the  bottom  ''read  the  notice  and  agreement  at  the  top;'*  that  contained  a 
clause  exempting  deft  from  liability  for  nondelivery  of  any  unrepeated  mes- 
sage, whether  happening  by  deft's  negligence  or  otherwise;  the  blank  was 
mutilated  when  offered  in  evidence,  jury  found  it  was  so  when  used,  but 
there  was  no  evidence  of  that;  there  was  enough  to  show  that  deft  was  not 
responsible  for  an  unrepeated  message.  Held,  deft  not  liable,  Telegraph  Cos. 
not  conmion  carriers,  this  a  reasonable  regulation  for  transaction  of  business. 


Hill  V.  Ninth  Ave.  R.  R.  Co.     109  N.  Y.  J39* 

Plff,  passenger,  riding  in  deft*s  street  car,  driven  at  unusual  speed,  was 
struck  by  pole  or  shaft  of  a  truck  which  crashed  through  the  front  panels 
of  the  car. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Collins  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     109  N.  Y.  243. 

TKTb  property  set  on  fire  by  sparks  from  locomotive;  deft's  road  and  Erie 
road  ran  parallel  at  this  point;  deft's  locomotive  passed  just  before  the  fire, 
also  one  on  Erie  track;  plff  claimed  sparks  came  from  deft's  engine,  deft 
claimed  came  from  Erie  engine;  evidence  as  to  comparative  excellence  of 
spark  arresters  on  both  roads  admitted;  evidence  by  deft's  engineer  that 
he  had  seen  Erie  engine  emit  a  stream  of  sparks  admitted ;  evidence  by  same 
engineer  that  Erie  engine  did  throw  out  more  sparks  and  started  more  fires 
than  his  own,  according  to  his  own  observations,  excluded;  evidence  that  six 
months  after  fire  in  question  same  engine  of  deft  emitted  large  sparks 
admitted  without  proof  that  its  condition  was  same  as  at  time  of  fire. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Breen  v.  N.  Y.  C.  St  H.  R.  R.  R.  Co.     109  N.  Y.  297. 

Plff,  passenger,  window  of  car  open,  elbow  rested  on  window  sill,  but 
within  the  car,  as  freight  train  passed  something  on  it  struck  arm,  smashed 
it;  as  freight  train  passed  a  station  just  before,  a  car  door  on  that  side  of 
it  was  seen  to  be  swinging  from  the  car,  up  and  down,  quickly.  Injury,  elbow 
broken. 

Verd.  $6,000.— Aff.  at  Gen.  Tenn.— Aff. 


Turner  (Julia)  v.  City  of  Newburgh.     109  N.  Y.  301. 

Plff  fell  on  deft's  crosswalk,  fall  due  to  loose  stone  improperly   relaid 
after  excavation  by  contractor  for  a  sewer,  his  work  had  not  been  accepted; 
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fetone  loose  for  a  week,  crosswalk  open  for  travel;  physiciaiis  allowed  after 
examination  of  plff  to  say  whether  in  their  opinion  plfiTs  physical  condition, 
resulted  from  a  fall,  also  as  to  permanence.    Injury,  two  ribs  broken. 
Verd.  $3,500.— Aff.  at  Gen.  Term.— Aff. 


Webber  v.  Herldmer,  Etc.,  Street  R.  R.  Co.     109  N.  Y.  311. 

Complaint  to  recover  damages  for  injuries  received  by  plff,  passenger  on 
deft's  car,  injured  through  negligence  pleaded  ew  ooniraoiu,  breach  of  con- 
tract laid  in  1870,  action  begun  1883;  answer  pleaded  statute  of  linL,  under 
Bubd.  6  of  i  383  of  Code  (3  years). 

Verd.  directed  for  deft.— Aff.  at  Qen.  Term. —  Aff. 


Carlson  v.  Oceanic  S.  S.  Co.     109  N*  Y.  359, 

Failure  to  deliver  passenger's  baggage. 


Webber  v.  Piper.     109  N.  Y.  496. 

Plff,  employee,  injured  while  using  dull  circular  saw;  deft  had  supplied 
■pare  saws  to  be  used  while  dull  ones  being  sharpened,  put  them  in  charge 
of  servant  who  had  charge  of  machinery  and  its  repair,  his  duty  to  reset 
and  sharpen  saws  when  necessary;  latter  notified  by  plff  saw  dull,  was  asked 
for  another,  replied  no  time  to  sharpen  then,  go  on  with  work,  would  be 
attended  to  at  noon;  plff  went  on,  before  noon  accident  occurred. 

Nonsuit.—  Aff.  at  Qen.  Term.—  Aff. 


PoweU  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     109  N.  Y.  613. 

Plff  injured  by  train  at  crossing,  no  signals  given,  he  was  traveling  at  rate 
of  ten  miles,  driving  snow  storm,  knew  that  trains  frequently  passed  that 
place,  approached  and  crossed  without  slackening  his  horse's  speed. 

Nonsuit — Aff.  at  Gen.  Term. —  Aff. 


New  Jersey  St.  Co.  v.  The  Mayor,  Etc,  of  N.  Y.     109  N.  Y.  621. 

Plff's  pier  in  N.  Y.  city  injured  through  scows  and  boats  of  def«r's  street 
cleaning  dept.  being  moored  to  its  spiles;  court  refiised  to  charge  that  it  was 
an  improper  use  of  the  pier  to  moor  heavy  boats  to  its  spiles  and  deft  liaUe 
ioT  any  injury  thereby. 

Verd.  for  deft.— Aff.  at  Gen.  Term.— Aff. 
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Turner  (Geo.  D.)  v.  City  of  Newburgh.     109  N.  Y.  637. 

Suit  by  husband  for  loss  of  services;  for  injuries  to  wife,  see  her  suit,  109 
N.  Y.  301. 
Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 


Herrington  v.  Village  of  Lanslngborgii.     no  N.  Y.  145. 

Plff  injured  while  attempting  to  control  his  horses  frightened  by  blasting 
in  deffs  street,  excavation  for  sewer  by  public  contractor,  contract  pro- 
vided that  all  damages  from  blasting  should  be  paid  by  contractor;  if  negli- 
gence caused  injury  in  question,  it  was  that  of  the  contractor. 

Nonsuit — Aff.  at  Gen.  Term. —  Aff. 


Tarbell  v.  Royal  Ex.  Shipping  Co.     no  N.  Y.  170. 

Consignees  of  tea  shipped  by  deft's  steamer  failed  for  three  days  to  re- 
move it  from  the  wharf,  during  which  time  part  was  removed  without  their 
authority;  deft's  clerk  against  its  orders  sometimes  allowed  goods  to  be 
taken  by  customers  without  receipting  for  them,  when  he  knew  them,  had 
taken  no  receipts  for  the  missing  portion.  Held,  deft  not  liable  as  carrier, 
but  liable  as  warehouseman  for  negligence  in  care  of  the  goods. 


Bldelman  as  Supervisor  v.  The  State,     no  N.  Y.  ajj. 

Bridge  injured  by  flood  due  to  break  in  canaL 


In  re  Cornell,  Assignee,     no  N.  Y.  351. 

Neglect  of  assignee  for  benefit  of  creditors  to  assail  fraudulent  transfer. 


Birkett  v.  Knickerbocker  Ice  Co.     no  N.  Y.  504. 

Plff's  intestate,  girl  of  4%  years,  fatally  injured  by  deft's  ice  wagon  care- 
lessly driven  against  her  in  dty  street;  lived  in  populous  neighborhood,  no 
inclosed  place  for  children,  allowed  by  parents  to  go  on  sidewalk  to  play; 
instructed  by  them  not  to  cross  street,  disobeyed;  court  refused  to  rule  plff 
only  entitled  to  nominal  damages. 

Verd.  $1,600.— Aff.  at  Gen.  Tenn.— Aff. 
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HmUon  v.  Ocean  S.  S.  Co.  of  S.     no  N.  Y.  6J5. 

Flff,  employee,  thrown  into  water  by  fall  of  skid,  engaged  with  others  in 
putting  freight  on  deft's  steamship  by  truck  wheeled  from  dock  o^^er  skid; 
skid  in  good  order,  slipped  owing  to  inattention  of  thoee  at  work  to  changing 
its  fastenings  as  tide  fell,  or  to  swell  caused  by  some  passing  vesseL 

Nonsuit— Aff.  at  Gen.  Term.— Aff. 


Waite  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     no  N.  Y.  635- 

S.  C.    2  SUv.  85. 
Action  for  damages  resulting  from  negMgent  delay  in  defirery  of  a  iMrilar. 


Thompson  v.  N.  Y.  C.  ii  H.  R.  R.  R.  Co.     no  N.  Y.  636. 

PlfTs  horses  killed  by  deft's  train  at  crossing,  proper  signals  given,  nm- 
ning  at  great  speed,  thickly  populated  suburban  distHct,  driver  looked  both 
ways  until  at  the  moment  before  crossing,  attention  diverted  to  boy  just 
in  front  of  his  horses. 

Nonsuit. —  Aff.  at  Gten.  Term. —  Rev.  new  tri  ord. 


Blaiser  v.  N.  Y.,  Lake  Erie  Si  W.  R.  R.  Co.     no  N.  Y.  638. 

Plff  injured  at  deft's  crossing. 

Nonsuit. —  Aff.  at  Gten.  Term. —  Rev.  new  tri.  ord. 

Note. —  The  crossing  in  question  was  at  Buffala  So  many  are  the  ac- 
cidents which  occur  there  because  of  the  presence  of  numerous  and  bewildering 
parallel  tracks  of  various  roads,  and  the  absence  of  bridges  over  them,  so 
similar  are  the  facts  in  each,  giving  rise  to  the  question  whether  an  unfor- 
tunate citizen,  who  has  to  get  from  one  part  of  the  city  to  another,  and 
wishes  to  do  so  without  going  by  way  of  the  country,  used  due  care  in  watch- 
ing for  kaleidoscopic  trains  dashing  up  and  down  with  dicsying  rapidity,  that 
it  will  not  be  profitaUe  to  give  the  facts  of  this  case  on  whidi  the  court  held 
that  this  plaintiff  was  not  in  law  negligent. 


Davis  V.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     no  N.  Y.  646. 

S.  C.    16  av.  Pro.  Rep.  62. 

Plff,  engineer,  complaint  alleged  injury  resulting  from  deft's  negligence  in 
furnishing  him  with  a  defective  locomotive,  whereby  explosion  of  gaa  oc- 
curred in  fire  box;  motion  made  at  Spec.  Term  to  amend  complaint  by  insert- 
ing aUegation  that  coal  furnished  by  deft  for  use  in  engine  unfit. 

Motion  granted. —  Aff.  at  Gen.  Term. —  Dismissed. 
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Strinsluini  v.  Hilton,     iii  N.  Y.  i88. 

Ist  AppeaL    100  N.  Y.  516. 
See  also  22  Abb.  N.  €.  281. 

Additional  facts;  concession  on  first  trial,  elevator  not  proper  one  for 
carriage  of  persons  not  repeated;  deft  showed  it  was  of  the  kind  in  com- 
mon use  in  hotels,  breweries  and  public  buildings  for  such  purposes,  had 
been  in  daily  use  for  several  years,  proved  safe.  It  had  no  safety  clutch  to 
arrest  its  descent  in  case  rope  broke;  the  accident  occurred  through  the 
engineer's  mistake  or  carelessness  in  starting  it.  Original  deft  died  after 
verdict.  Injury,  thigh  and  both  legs  broken,  contusions,  chest  and  arm 
bruised. 

Verd.  $42,500. —  Aff.  at  Gen.  Tterm. —  Rev.  new  tri.  ord. 


Hoas  V.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     lii  N.  Y.  199. 

PlfTs  intestate,  killed  at  deft's  crossing,  was  being  driven  by  her  husband, 
passenger  train,  gave  no  signals,  could  have  been  seen,  husband  had  stopped 
before  crossing  freight  track  seven  feet;  nothing  proved  as  to  manner  of 
accident  except  horse  seen  jumping  to  get  across,  did  escape,  husband  as 
well  as  wife  killed. 

Nonsuit. —  Aff.  at  Qen.  Term. —  Rev.  new  tri.  ord. 

Note. —  This  case  may  well  be  thought  to  have  put  an  end  to  the  absurd 
rule  of  the  common  law  as  to  imputed  negligence.  If  the  negligence  of  the 
driver  of  a  vehicle  is  not  to  be  imputed  to  his  wife,  who  is  ridii^^  with  him, 
why  should  it  ever  be  imputed  to  anybody  else,  exoept  when  the  driver  is 
under  such  person's  orders  as  to  the  manner  of  driving  T 


Morris  v.  Brown.     11 1  N.  Y.  318. 

Plff's  intestate,  inspector  under  aqueduct  comrs.  of  tunnel  being  exca- 
vated by  defts  under  contract  with  comrs.,  killed  while  riding  into  tunnel 
to  inspect  it;  defts  agreed  to  affOTd  all  facilities  for  inspection;  not  neces- 
sary to  ride  in,  usual  way  was  to  walk,  grade  descended,  cars  to  carry  debris 
out  ran  on  track,  descending  by  gravitation,  descent  regulated  by  cable  and 
brake  attached  to  cable  drum;  deceased  had  ridden  before  on  this  trip, 
deft's  servant  omitted  to  attach  cable  to  car,  descent  not  controlled,  de- 
ceased thrown  off;  his  riding  was  without  deft's  knowledge. 

Verd.  $3,300.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Palmer  v.  Pennsylvania  Co.     iii  N.  Y.  488. 

Plff,  passenger,  slipped  on  platform  of  deft's  car,  leg  broken,  had  ridden 
in  the  car  all  night,  sleet  gathered  on  platform  during  night,  to  slight  extent, 
not  removed  at  time  of  accident,  5  a.  m.    Injury,  leg  broken. 

Verd.  $1^15.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Balloa  V.  State  of  N.  Y.     iii  N.  Y.  496. 

PlflTs  property  injured  by  set-back  from  State  sewer;  the  State  in  order 
to  give  outlet  for  water  from  a  weigh-lock  in  its  canal  had  taken  up  a  dty 
sewer  in  a  street  and  replaced  it  by  its  own  sewer,  in  which,  by  arrangement 
with  the  State's  agent,  plaintiffs  drains  emptied  as  theretofore  into  dty 
sewer;  the  State  failed  to  keep  this  sewer  in  repair. 

Award  agst.  claimant. —  Rev.  rehearing  ord. 


f 

Dennerlein  v.  Denneriein.     11 1  N.  Y.  518. 
Neglect  of  bidder  at  sale  of  real  estate  at  auction  to  verify  statements  on 
handbill  as  to  number  of  acres  sold. 


Appel  V.  Buffalo,  N.  Y.  &  Phila.  R.  R.  Co.     iii  N.  Y.  550. 

PlfiTs  intestate,  switchman  in  deft's  yard,  uncoupling  cars,  caught  foot  in 
frog,  run  over,  killed;  if  frog  had  been  ** blocked"  (by  inserting  wooden  blocks 
between  the  converging  rails  constituting  the  frog)  foot  would  not  have 
been  caught;  deft  did  not  block  its  frogs,  not  shown  that  it  was  usual  on 
railroads  to  do  so. 

Verd.  $4,590.90.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Heaney  v.  Long  Island  R.  R.  Co.     lu  N.  Y.  uj. 

PUTs  intestate,  struck  by  deft's  train  running  on  track  laid  along  dty 
street;  deft  authorized  by  statute  to  operate  its  road  in  such  street  subject 
to  such  regulations  as  common  council  might  prescribe;  no  violation  of 
regulations  shown;  tracks  fenced  in  with  openings  at  intervals;  intestate 
crossed  at  one  of  these  in  a  cloud  of  smoke  left  by  a  train  just  passed, 
struck  by  train  going  other  way;  no  signals  given  on  approaching  crossing, 
none  required  by  regulations. 

Verd.  $2,500. —  Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Donahae  v.  State  of  N.  Y.     iij  N.  Y.  14 j. 

Claimant  fell  into  feeder  of  canal  in  a  dty,  feeder  covered  with  timbers  and 
planks,  earth  to  depth  of  several  feet  laid  on  top,  used  by  public  20  years 
as  a  street,  never  laid  out  as  such,  timbers  rotted,  gave  way  with  claimant. 

No  award. —  Aff. 


Galvin  v.  The  Mayor,  Etc,  of  N.  Y.     lU  N.  Y.  jjj- 

Plff^s  intestate,  killed  by  fall  of  deft's  grating  of  hatchway,  hatchway  in 
sidewalk  at  courthouse,  coal  delivered  through  it,  grating  thrown  back  to 
allow  dumping  of  coal,  dangerous  position,  liable  to  inflict  injury, 
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fastened  back  by  book  or  some  contrivance,  same  inadequate;  deceased  coal 
driver,  delivering  coal  for  dty  contractor,  grating  lifted  up  to  allow  driver 
ahead  of  him  to  dump  coal,  deceased  was  descending  through  hatchway 
when  grating  fell  on  him;  evidence  that  he  had  to  go  into  basement  to  get 
receipt  for  load  excluded;  nothing  else  to  show  he  was  rightfuUy  where 
be  was  when  hit. 
Nonsuit. —  Aff.  at  Gten,  Term. —  Rev.  new  tri.  ord. 


Palmer  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     lu  N.  Y.  J34* 

PlflTs  intestate,  run  over  at  deft's  crossing  by  a  car  engine  (locomotive 
and  car  combined)  carrying  its  superintendent,  engineer  and  fireman  at  rear, 
superintendent  in  front  directing  the  engineer  by  means  of  a  signal  when 
to  make  the  statutory  signals  on  approaching  crossings,  engineer  not  able 
to  see  ahead  except  by  leaning  out  of  side  window;  at  crossing  in  question 
deft  had  erected  gates  (see  Laws  1884,  chap.  439,  fi  3),  gates  open,  flagman 
absent;  statutory  signals  not  given;  appearance  of  engine  car  such  that  it 
could  not  at  first  sight  be  told  which  way  it  was  designed  to  go. 

Verd.  $1,819.21.— Aff.  at  Qen.  Term.— Aff. 


Robinson  v.  Oceanic  St.  Nav.  Co.     iij  N.  Y.  315. 

Plff's  intestate,  passenger,  died  from  injuries  received  from  a  negligent 
^K>llisrion  between  two  of  deft's  ships  within  the  limits  of  Great  Britain; 
deceased  was  nonresident  of  this  State;  plff  also  nonresident;  Lord  Campbell's 
Act  in  England  similar  to  our  Death  Act. 

Order  entered  after  answer  vacating  summons  and  dismissing  complaint 
for  want  of  jurisdiction,  under  fi  1780  of  Code. —  Rev.  at  Gen.  Term. —  Rev. 
order  aff. 

Note. —  As  to  what  power  the  Legislature  had  to  deprive  the  Supreme  Court 
of  its  jurisdiction  over  such  a  case,  admitted  by  the  opinion  in  at>ove  suit  to 
have  once  existed  —  see  page  322  —  nothing  is  said.  This  action  was  b^a^ 
in  the  Superior  Court.  The  opinion  makes  no  distinction  between  actions  in 
the  Supreme  and  other  courts.  Strictly  speaking,  it  is  obiter  dictum  as  to 
the  Supreme  Court.    And  see  Flynn  v.  Cent.  R.  R.  of  N.  J.,  142  N.  Y.  439. 


Stringiuun  v.  Stewart,     jj  Abb.    N.  C.  j8i. 

(Deft's  name  should  be  Hilton.) 

Motion  to  correct  remittitur  which  granted  new  trial  (decision  so  granting 
reported  sub  nom,  Stringham  v.  Hilton,  111  N.  Y.  188),  by  striking  out  order 
for  new  trial,  original  defendant  having  died  pending  the  appeal.    Granted* 


Hnnter  v.  Cooperstown  ft  Snsq.  Valley  R.  R.  Co.     lu  N.  Y.  371*^ 

2d  Appeal.    126  N.  Y.  18. 
Biff's  intestate,  passenger,  killed  while  boarding  moving  train  at  station^ 
train  moving  at  from  4  to  6  miles  an  hour,  as  it  came  up  to  station,  con* 
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ductor  said  to  jump  on  if  going,  platform  of  passenger  station  joined  on  to 
platform  of  freight  depot,  latter  platform  2  or  3  ft.  higher  than  other,  con- 
nected hy  steps;  deceased  standing  3  or  4  ft.  off,  started  to  jump  on,  in  some 
way  caught  against  end  of  freight  platform. 

Verd.  $3,500.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  There  seems  to  be  a  difference  between  getting  on  and  getting  off 
a  train,  which  moves  slowly  past  a  station  without  stopping.  (See  Filer  case, 
49  N.  Y.  47.)  The  proximity  of  the  freight  platform  in  the  Hunter  case  may 
have  made  the  difference,  however.    See  Distler  case,  151  N.  Y.  424. 


Kelly  V.  Manluittan  Ry.  Co.     lu  N.  V.  443. 

riff's  intestate,  passenger,  fell  on  deft's  stairway  leading  from  station  to 
street,  coated  with  sleet  during  night,  not  removed  at  time  of  accident^  be* 
tween  5  and  6  a.  m.;  died  from  injuries. 

.Verd.  f2,500.— Aff.  at  Gen.  Term.— Rev.  new  tri  ord. 


Maxson  v.  Del.,  Lack.  Si  W.  R.  R.  Co.     lu  N.  Y.  559. 

Biff's  wife  injured  through  deft's  negligence,  suit  for  loss  of  service,  not 
brought  within  3  years  from  time  cause  of  action  accrued,  this  pleaded  by 
deft,  demurrer  by  plff. 

Dem.  sustained. —  Aff.  at  Gen.  Term. —  Rev.  dem.  overmL 


Hnstey  v.  Coger.     lu  N.  Y.  614. 

riff's  intestate,  original  plff,  employee,  while  in  a  steamer's  hold,  hatch 
fell  on  him;  deft  repairing  the  steamer,  employed  superintendent  to  direct 
repairs,  hatchway  being  removed  under  his  orders,  heavy,  did  not  order  enough 
of  the  men  there  to  lay  hold  of  it,  slipped  from  grasp.    Injury,  1^  broken. 

Verd.  ^,000.^-  Aff.  at  Gen.  Term. —  Rev.  new  tri  ord. 


Sullivan  v.  Tioga  R.  R.  Co.     lu  N.  Y.  643. 

Biff's  intestate,  run  over  by  deft's  engine  through  negligence  of  engineer,^ 
in  the  yard  of  another  co.,  deft  leasing* right  to  use  the  yard  in  common  with 
other  CO.;  intestate  in  employ  of  other  co.  was  removing  ashes  from  pit  in 
track;  amputation  of  leg  advised  by  physician,  intestate  refused,  died  from 
injury;  physician  testified  amputation  would  have  improved  chances  of  life, 
but  there  had  been  cases  where  amputations,  though  advised,  bad  been 
refused  and  limb  and  life  saved. 

Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 
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Byrnes  v.  N.  Y.,  Lake  Erie  a,  W.  R.  R.  Co.     113  N.  Y.  J51. 

PlflTs  intestate,  brakeman,  coupling  loaded  freight  car  to  freight  train,  engine 
on  main  track  pushed  car  from  switch  to  main  track  by  means  of  stake; 
deceased  got  on  car  to  brake  it  up,  lumber  improperly  loaded  by  shipper; 
could  not  get  at  brake,  car  bumped  into  train  so  violently  as  to  displace  the 
lumber,  caught  by  it,  fatally  injured;  duty  of  station  master  to  inspect  car 
when  loaded,  proper  inspection  would  have  disclosed  improper  loading.  (The 
defendant's  motion  to  dismiss  was  simply  on  the  ground  that  no  negligence 
of  the  master  was  proved.) 

Verd,  15,000. —  Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Parsons  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     113  N.  Y.  355. 

Plff's  testator,  passenger,  got  off  from  train  at  a  station  to  see  some  one, 
intended  to  return  to  train,  crossed  next  track  on  side  away  from  station, 
in  station  yard,  struck  by  freight  engine  backing  through,  25  miles  an  hour, 
in  violation  of  deft's  rules,  engine  had  been  hidden  by  a  curve  and  a  bridge; 
claimed  by  deft,  its  lever  had  been  reversed  so  as  to  slow  down,  but  had 
slipped  back,  struck  engineer,  disabled  him  from  holding  it  in  position; 
evidence  given  to  show  that  such  an  accident  could  not  occwc  except  through 
a  defective  appliance. 

Verd.  (2,500. —  Aff.  at  Gen.  Term.— Aff. 


Bond  V.  Smith.     113  N.  Y.  378. 

Plff's  intestate,  night  watchman,  fell  into  area  between  alley  and  rear  of 
store  owned  by  one  deft  rented  by  others,  alley  no  thoroughfare,  closed  at 
one  end,  area  entirely  on  deft*s  premises,  3  feet  wide,  extended  full  width  of 
lot,  bounded  at  each  end  by  walls  of  adjacent  stores  and  on  one  side  along 
the  alley  by  a  wall  with  coping  2  feet  wide  and  7  inches  above  the  alley; 
deceased's  duty  to  watcli  the  adjacent  stores  on  same  side  of  alley,  had  been 
doing  so  on  various  nights  for  3  weeks,  found  lying  in  the  area,  no  evidence 
as  to  how  he  came  to  fall  in. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Cohen  v.  The  Mayor,  Etc.,  of  N.  Y.     113  N.  Y.  533. 

2d  Appeal.     128  N.  Y.  594. 

Plff's  intestate,  passing  along  deft's  sidewalk,  thills  of  wagon  fell  on  him, 
injuries  resulted  in  death;  wagon  stored  in  street  under  permit  from  deft 
for  compensation,,  no  authority  existed  in  deft  to  grant  such  permit,  obstruc< 
tion  of  its  street  forbidden  by  statute. 

Verd.  directed  for  deft.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Buckley  v.  GotU  Perclia  ft  R.  Mfg.  Co.     113  N.  Y.  540. 

Plff,  employee,  boy  of  12,  fixing  screw  to  fasten  cylinder  to  machine  haT- 
ing  cogs,  in  motion,  not  a  dangerous  job  slipped,  threw  out  hand  to  saTe 
himself,  it  got  into  cogs,  crushed;  plff  not  warned  to  keep  his  hands  out  of 
the  cogs.    Injury,  finger  amputated,  finger  lacerated. 

Verd.  $1,200.— Aff.  at  Gen.  Term.— Rev.  new  tri  ord. 


Perkins  v.  State  of  N.  Y.     113  N.  Y.  660. 

Damages  from  overflow. 


CuUen  V.  Del.  ft  Hod.  C.  Co.     113  N.  Y.  667. 

Plff^s  intestate  struck  by  engine  at  crossing,  no  signals  given,  he  was 
driving,  did  not  slacken  his  speed,  did  not  look,  had  he  looked  could  have 
seen  engine;  Sunday,  trains  seldom  ran  that  day,  if  he  had  seen  it  could  not 
without  difficulty  have  turned  his  wagon,  horse  young,  would  not  have  stood. 

Nonsuit. —  Rev.  at  Oen.  Term,  new  tri.  ord. —  Rev.  nonsuit  aff. 


Cullen  V.  National  Sheet  Metal  R.  Co.     114  N.  Y.  45. 

Plff,  employee,  boy  of  17,  tending  press,  fingers  crushed  by  fall  of  die,  die 
worked  by  treadle,  out  of  order,  sometimes  fell  without  application  of  treadle; 
at  moment  die  fell,  plff  trying  to  push  plate  of  tin  from  press  with  his  hand 
instead  of  stick,  stick  provided  by  deft,  rule  posted  on  press,  forbidding 
employees  to  put  hands  under  press  under  any  circumstances,  plff  knew  of 
rule;  no  reason  to  break  rule  other  than  desire  to  finish  an  allotted  task 
for  the  day  by  an  early  hour.  Injury,  two  fingers  amputated,  two  fingers 
crippled. 

Verd.  $1,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Clews  V.  Bank  of  N.  Y.  National  Banking  Assn.     114  N.  Y.  70. 

Ist  Appeal.    89  N.  Y.  418. 
2d  Appeal.    105  N.  Y.  398. 
Jury  having  found  the  act  negligent  as  a  question  of  fact  under  rule  on. 
former  appeal,  Court  of  Appeals  held  evidence  warranted  the  finding.    « 


Watson  V.  City  of  iOngston.     114  N.  Y.  88. 

Construction  of  wall  along  site  of  a  street  cut  on  side  of  hill,  water  drain- 
ing on  lot  on  lower  side. 
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Connolly  v.  Knickerbocker  Ice  Co.     114  N.  Y.  104. 

Plff,  boy  of  7f  injured  in  collision  between  street  car  and  deft's  wagon,  had 
turned  switch  for  street  car,  was  standing  on  its  platform  waiting  for  prom- 
ised penny  from  conductor,  wagon,  rapidly  driven  from  opposite  direction, 
was  not  turned  out  sufficiently  to  allow  end  of  car  to  clear  it  as  it  swung  on 
the  switch,  plff  did  not  see  wagon  coming,  nor  look;  by  Laws  of  1880,  chap. 
585,  it  is  provided  that  no  minor  child  not  a  passenger  shall  be  allowed  on 
oar  platforms.    Injury,  leg  broken. 

Verd.  $2,000.— Aff,  at  Gen.  Term.— Aff. 


McRickard  v.  FUnt.     114  N.  Y.  jjj. 

1st  Appeal.    97  N.  Y.  641. 

Plflf  entered  deft's  factory  in  New  York  city  on  business  through  what  he 
thought  was  main  entrance,  several  doors  along  the  street,  appearances  such 
that  the  place  he  entered  might  easily  be  mistaken  for  an  entrance  door; 
fell  down  elevator  shaft,  did  not  see  it,  might  have  had  he  looked,  not  appre- 
hending any  such  thing,  his  glance  was  casual,  not  sufficient  to  take  in  real 
situation,  saw  flooring  ahead  and  walked  on  without  stopping;  Laws  of  1874, 
chap.  547,  provide  that  elevator  shaft  in  said  city  shall  be  protected  by  railing 
and  trapdoors  on  each  floor  to  be  kept  closed  when  elevator  not  in  actual 
use;  elevator  in  question  not  being  used  at  the  time;  court  charged  that  a 
failure  to  comply  with  this  law  was  prima  fade  evidence  of  negligence,  but 
charged  it  as  an  abstract  proposition  of  law,  and  not  so  as  to  treat  the  ques- 
tion of  deft's  negligence  as  one  of  law.    Injury,  back  and  legs  injured. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 

Note. —  The  question  as  to  plaintiff's  contributory  negligence,  on  which  a 
nonsuit  had  been  granted,  which  had  been  reversed  on  a  former  appeal,  was 
so  referred  to  in  the  opinion  on  this  appeal,  as  to  make  unnecessary  a  men- 
tion of  the  former  appeal  in  its  regular  order  in  this  book,  which  was  pub- 
lished as  a  "mem.  case,"  with  nothing  in  the  report  to  in^cate  that  it  was 
a  '^  negligence  case." 

Bohn  V.  Havemeyer.     114  N.  Y.  J96. 

Plff,  employee,  clearing  orifice  in  bottom  of  sugar  bin,  orifice  for  sugar  to 
run  through,  clogged,  plff  dug  sugar  away  with  shovel,  poling  it  down  with 
pole,  caught  in  sudden  subsidence  of  sugar,  injured  on  being  hauled  out;  bin 
long  in  use,  not  out  of  repair,  clogging  of  sugar  usual  thing,  known  to  plff, 
his  duty  to  dear  it  in  way  he  had  done  this  time;  plff  made  requests  to  charge 
refused,  not  passed  on  by  appellate  court  because  case  ought  not  to  have  gone 
to  jury  at  all. 

Verd.  for  deft.— Aff.  at  Gen.  Term.— Aff. 


Totuey  v.  Roberts      114  N.  Y.  3XJ. 

Plff,  tenant  in  deft's  apartment-house,  fell  into  elevator  shaft,  street  hallway 
not  sufficiently  lighted,  door  to  shaft  opened  from  hallway;  as  plff  was  pass- 
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ing,  a  boy,  brother  of  elevator  boy,  who  often  ran  the  elevator  but  was  not  in 
deft's  employ,  threw  open  the  door  as  an  invitation  to  enter,  she  went  through 
without  looking,  fell  to  basement,  elevator  being  in  fact  at  an  upper  story; 
court  charged  that  though  the  boy  was  not  deft's  servant,  yet  it  was  a  question 
for  the  jury,  whether  the  defts  should  not  have  exercised  such  supervision 
over  the  building  as  to  make  it  impossible  for  him  to  do  acts  from  which  the 
tenants  might  have  derived  the  impression  that  he  was  a  servant.  Injury, 
bruises  on  head  and  body,  eye  blackened,  uterine  injuries  and  shock. 
Verd.  $2,500.— Aff.  at  Gen.  Term.— Aff. 


Francis  v.  New  York  Steam  Co.     114  N.  Y.  380. 

Plff,  riding  in  street  car,  arm  broken  by  contact  with  structure  erected  by 
deft  to  guard  excavation  in  street,  structure  3  inches  from  car ;  whether  plfTs 
elbow  outside  car  window  or  resting  within  sill  disputed;  court  charged  that 
its  being  outside  would  not  defeat  recovery,  unless  it  was  negligent  to  let  it 
be  out;  refused  to  charge  that  if  it  was  extended  so  that  it  came  in  contact 
with  the  object,  plff  guilty  of  o<mtributory  negligence  fluid  could  not  recover. 
Injury,  arm  broken. 

Verd.  $500.— Aff.  at  Gen.  Term.— Aff. 


Newall  V.  Bartlett.     114  N.  Y.  399* 

Plff,  servant  of  steamship  company  owning  steamship  moored  stt  deffs  dock, 
carried  trunk  down  gangway;  while  setting  it  down  on  dock  injured  by  fall 
of  door  of  the  dock  warehouse,  insecurely  fastened,  it  fell  on  being  hit  with  a 
stud;  a  member  of  deft's  firm  (since  deceased)  had  been  notified  of  inflecarity 
of  the  door.     Injury,  back  and  spine  injured. 

Verd.  $2,000.— Aff.  at  Gen.  Term.- Aff. 


Qamb  v.  Twenty-third  St.  R.  R.  Co.     114  N.  Y.  411* 

Plff  injured  through  deft's  car  being  negligently  driven  against  wagon  which 
he  was  driving;  under  general  allegation  of  damage  by  reason  of  being  i>re- 
vented  from  going  on  vnth  his  business,  he  was  allowed  to  prove  payment  to 
two  men  to  work  in  his  place;  also  how  much  his  physician's  bill  was  without 
showing  its  payment.   Injury,  leg  bruised  and  contused. 

Verd.  $600.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Wiedmer  v.  N.  Y.  Elev.  R.  R.  Co.     114  N.  Y.  46J. 

Plff  walking  in  street,  eye  injured  by  small  cinder  from  iocomotiye  on  deff  8 
elevated  road  in  a  crowded  city. 
Verd.  $2,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Corbett  v.  Twenty-third  St.  Ry.  Co.     114  N.  Y.  579* 

Action  for  personal  injury,  plff  nonsuited,  appealed,  Qen.  Term,  granted 
new  trial ;  deft  appealed  to  Court  of  Appeals  from  order ;  plfif  died  before  last 
appeal  heard;  motion  made  by  admr.  to  revive  suit.     Denied. 


Fredenbarg  v.  Northern  Cent.  R.  R.  Co.     114  N.  Y.  58J. 

Plff,  employee,  arm  crushed  while  coupling  cars  after  being  weighed,  injury 
due  to  coupling  being  done  over  cattle-guard  too  near  the  scales  to  be  safe; 
night  dark,  plff  recently  employed,  not  acquainted  with  the  locality  where  set 
at  work.     Injury,  arm  amputated. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Aff. 


Coleman  v.  Second  Ave.  R.  R.  Co.     114  N.  Y.  609. 

Plff,  passenger,  open  car,  got  up  to  change  seat,  his  reason  being  the  seat 
crowded,  to  do  so  passed  along  step  at  side  of  car;  head  hit  against  pillar  of 
elevated  railroad,  20  to  24  inches  from  the  car;  request  to  charge  that  if  jury 
believed  that  plff  left  his  seat  imneoessarily  and  voluntarily  and  while  car  in 
motion  and  without  requesting  driver  to  stop,  and  when  upon  the  step  of  the 
car  he  swung  himself  outside  of  the  line  of  the  step  of  the  car  and  while  so 
doing  came  in  contact  with  the  colimin  of  the  elevated  railway,  deft  was  enti- 
tled to  a  verdict,  refused.     Injury  to  head  and  rib. 

Verd.  $981.— Aff.  at  Gen.  Term. — Rev.  new  tri.  ord. 


Harr  v.  N.  Y.  C.  ^  H.  R.  R.  R.  Co.     114  N.  Y.  6J3. 

Opinion  in  full.    2  Silv.  260. 

Plff,  car-coupler,  run  over  while  coupling  cars  at  night  in  deft's  yard,  gutter 
between  tracks  with  depressions  in  it,  of  which  he  did  not  know,  caused  him 
to  slip.     Injury,  1^  amputated. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Bmen  v.  Qillet.     115  N.  Y.  lo. 

Neglect  of  truatee  as  to  trust  funds  turned  over  by  him  to  cotrustee. 


Spooner  v.  Del.,  Lack.  Si  W.  R.  R.  Co.     115  N.  Y.  jj. 

Plff  sued  as  guardian  of  an  infant  imder  14,  girl,  warned  some  other  chil- 
dren to  get  off  deft'e  track,  train  in  sight,  they  not  heeding,  she  stepped  on 
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track  to  put  them  off,  foot  imprisoned  between  rail  and  plank  of  croasingy 
waved  her  arms  to  the  train,  ^o^neer  saw  her  soon  enough  to  hare  stopped, 
proceeded,  stopped  when  too  late,  engine  ran  over  her  foot;  plank  of  crossing 
not  beveled,  but  edge  straight,  beveled  edges  on  side  nearest  rail,  usual  manner 
of  constructing  plank  crossings;  court  charged  that  an  engineer  may  pru* 
dently  assume  that  persons  on  the  track  will  step  off  as  the  train  approaches, 
and  he  is  not  negligent  in  acting  on  that  assumption  except  when  they  are 
persons  apparently  not  capable  of  taking  care  of  themselves,  such  as  very 
young  children  and  persons  lying  helpless  on  the  track ;  refused  to  charge  that 
the  engineer  had  a  right  to  act  on  the  assumption  that  the  girl  would  step 
aside.  Injury,  leg  amputated. 
Verd.  $20,000.— Aff.  at  Gen.  Term.— Aff. 


Ctuick  V.  Adams.     115  N.  Y.  55. 

Plff  fell  through  hole  in  bridge  over  Mohawk  river,  built  by  deft  to  connect 
an  island  owned  by  him  with  city  of  Cohoes,  no  part  of  it  rested  on  hi^wsy, 
had  been  used  by  public  by  deft's  sufferance,  not  permission,  deft  not  ad- 
vantaged by  such  public  use.     Injury  to  hand. 

Verd.  $600. —  Aff.  at  Gen.  Term. —  Rev.  new  trL  ord. 


Griswold  V.  N.  Y.  C.  Si  H.  R.  R.  R.  Co.     115  N.  Y.  6i. 

Plff  injured  through  deft's  negligence;  medical  witnesses  allowed  to  give 
opinion  as  to  the  probabilities  of  her  recovery.  Injury,  hip  injured,  partly 
paralyzed,  concussion  of  spine,  urinary  trouble. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 

Note. —  Finch,  J.,  says  *'  a  diagnosis  is  little  more  than  a  gueaa  enlightened 
by  experience." 

Stone  V.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.     115  N.  Y.  104. 

Plff,  girl  of  7,  crossing  street,  run  over  by  deft's  street  car,  driver  being 
engaged  in  looking  into  car,  having  increased  speed  after  plff  left  sidewalk, 
car  being  then  50  ft.  off,  12  ft.  from  sidewalk  to  track;  in  moving  for  nonsuit 
no  question  of  negligence  on  part  of  parent  was  presented. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Webster  v.  Rome,  Water,  ft  Og.  R.  R.  Co.     115  N.  Y.  lu. 

Plff,  passenger,  left  seat  in  coach  to  smoke  in  baggage  car,  injured  in  colli- 
&ion  with  empty  car  standing  on  track,  deft's  explanation  of  its  presence  on 
main  track  was  that  it  had  been  blown  there  by  the  wind  from  side  track; 
court  charged  if  plff's  presence  in  baggage  car  contributed  to  hia  injury,  oonld 
not  recover.    Injury,  collar-bone  fractured,  back  bruised. 

Verd.  $4,600.— Aff.  at  Gen.  Term.—  Aff. 
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Ahem  v.  Steele.     115  N.  Y.  J03. 

VUTb  intestate,  a  boy  of  6,  drowned,  fell  through  hole  in  pier;  defts  had 
become  owners  of  the  pier  at  the  death  of  their  mother  under  will  of  grand- 
father, which  created  trust  during  mother's  life;  pier  had  gotten  out  of  repair 
during  existence  of  trust;  while  in  that  condition  let  to  a  tenant  with  pro- 
vision in  lease  that  landlord  might  enter  to  repair,  but  was  not  to  be  obliged 
to  repair;  lease  outstanding  when  defts  became  owners;  defts  had  no  notice 
of  defective  state  of  pier. 

Verd.  $4,500. —  Aff .  at  Gen.  Term. —  Rev,  new  tri.  ord. 


0*NeUl  V.  N.  Y.,  O.  &  W.  R.  R.  Co.     115  N.  Y.  579- 

PUTs  woodland  set  on  fire  on  ground  between  it  and  def t's  track,  communi- 
cated from  brush  along  the  track  fired  by  sparks  from  deft's  engine,  spark 
arrester  out  of  order  or  improperly  constructed;  dry  brush  and  other  com- 
bustible material  allowed  by  deft  to  accumulate  at  side  of  its  track. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 

Note. —  Although  Danforth,  J.,  does  not  say  that  the  Ryan  case  is  analo- 
gous, yet  in  view  of  the  ruling  in  Pollett  v.  Long,  56  N.  Y.  200,  as  well  as  in 
this,  may  it  not  be  fairly  taken  that,  one  of  the  rulings  in  the  Ryan  case  is 
no  longer  law  in  this  State?  On  what  principle  can  a  distinction  be  made 
to  turn  upon  the  ownership  of  the  intervening  land?  But  see  Reed  case,  lift 
N.  Y.  224,  and  Hoffman  v.  King,  160  N.  Y.  618. 


Boyle  V.  N.  Y.,  Lake  Erie  Si  W.  R.  R.  Co.     115  N.  Y.  636. 

Plff*s  intestate's  horses  killed  by  deft's  engine,  strayed  on  track  through 
broken  fence. 

Verd.  for  plff. —  Rev.  at  Gren.  Term  on  question  of  fact. —  Aff.  judg.  absol. 
agst.  plff. 

Note. —  The  court  says  there  was  no  error  of  law  at  the  trial,  that  there 
was  no  evidence  that  the  horses  were  killed  by  the  reckless,  wanton,  or  ma- 
licious conduct  of  deft's  engineer,  and  hence  there  was  no  basis  for  a  recovery. 


Paine  v.  Village  of  Delhi.     116  N.  Y.  jj4* 

Action  to  enjoin  deft  doing  a  thing  on  ground  it  was  going  to  do  it  negli- 
gently. 


All>ert  V.  Sweet.     116  N.  Y.  363. 

Plff,  engineer  on  locomotive  of  one  co.,  injured  in  jumping  from  his  engine 
to  escape  collision  with  car  on  a  crossing  track  of  another  co.,  flat  car  stand- 
ing on  crossing  track,  and  projecting  over  his  own  track ;  crossing  track  being 
built  by  defts  as  contractors  for  other  co.,  permission  given  them  by  plff's 
employer  to  cross  its  tracks  with  construction  trains,  also  time  tables  of  its 
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trains  given;  deft's  servants  had  backed  construction  train  so  that  end  of  last 
car  hung  over  plfif's  co/s  track;  on  starting  construction  train  ahead  car  un- 
coupled, before  it  could  be  coupled  and  drawn  on,  plfif's  train,  traveling  ahead 
of  time  on  special  orders  of  which  defts  not  apprised,  appeared  in  sight,  deft's 
servants  signaled  it  to  stop;  as  soon  as  he  saw  the  signal,  plff,  to  whom  the 
track  had  appeared  clear,  tried  to  stop,  not  stopping  in  time  jumped.  Injury, 
foot  and  ankle  crushed  and  broken. 
Verd.  $4,600.— Aff.  at  Gen.  Term.— Aff, 


Feeney  v.  Long  Island  R.  R.  Co.     ii6  N.  Y.  375. 

Plff,  crossing  deft's  track  at  street  crossing,  defended  by  gates,  had  passed 
through  gate  on  one  side,  struck  by  gate  as  it  descended  on  the  other  side, 
gateman  bringing  it  down  more  rapidly  than  usual,  night,  raining,  plff  had 
umbrella  up,  before  entering  on  track  observed  passage  clear,  after  entering 
did  not  look  to  see  if  further  gate  remained  stationary;  evidence  that  future 
medical  services  would  be  necessary;  no  evidence  of  value  of  medical  services 
given;  court  charged  that  the  expense  of  her  recovery,  past  and  future,  mi^t 
be  included  in  verdict.     Injury,  concussion  of  spine. 

Verd.  $700.— Aff.  at  Gen.  Term.— Aff. 


Goodrich  v.  N.  Y.  C.  a,  H.  R.  R.  R.  Co.     116  N.  Y.  ^98. 

Plff,  brakeman,  hand  crushed  while  coupling  car  of  another  co.  to  deft*s  ears, 
bumper  of  strange  car  out  of  order,  hung  down,  lower  than  bumper  of  home 
car,  plff  thought  by  raising  end  of  the  link,  it  would  enter  the  higher  bumper; 
bumpers  are  placed  against  springs,  and  where  a  car  approaches  slowly  as 
was  the  case  here,  they  receive  the  shock  without  giving  way  enough  to  allow 
the  deadwoods  to  meet;  in  this  instance  the  defective  bumper  on  the  strange 
car  hung  so  low  as  to  pass  under  the  other;  plff's  hand,  holding  up  the  link, 
crushed  between  the  deadwoods;  defts  had  crooked  links  for  coupling  cars  with 
bumpers  of  unequal  heights. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Tisdale  v.  Del.  Sl  Had.  C.  Co.     116  N.  Y.  416. 

Plff,  passenger,  injured  in  wreck  of  deft's  train,  bridge  broke  as  train  passed 
over;  plff's  counsel  was  allowed  to  read  pleadings  to  the  jury.  Injury,  spine 
injured,  head  lacerated,  arm  and  leg  injured,  permanently  crippled. 

Verd.  $13,000.— Aff.  at  Gen.  Term.— Aff. 


Biatz  V.  Rohrbach.     116  N.  Y.  450. 

Plff's  husband,  while  intoxicated,  committed  suicide;  the  only  evidence  to 
connect  deft  with  the  intoxication  was  the  fact  that  he  spent  the  evening  pre- 
ceding his  death  at  deft's  saloon  and  there  drank  two  or  three  glasses  of  beer; 
court  charged  that  he  drank  in  deft's  saloon  intoxicating  liquor. 

Verd.  $3,000. —  Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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McCUs  V.  Brooklyn  City  R.  It  Co.     ix6  N.  Y.  489- 

Plff,  wliile  erosging  atreet,  knocked  down  by  horses  attached  to  d^t's  stieet 
car;  several  of  its  cars  were  following  each  other  closely,  occupying  tho  street, 
plff  watched  to  cross  «afely,  got  behind  and  followed  a  oar  ooming  from 
switch  onto  main  track,  struck  by  horses  of  a  car  he  had  not  observed  ooming 
from  another  switch  on  main  track  behind  him,  they  having  been  whipped  up 
by  driver  who  saw  plff  but  made  no  effort  to  avoid  him;  medical  experts 
allowed  to  state  in  their  opinion  certain  consequences  would  follow  as  a  result 
of  the  injury.  Injury,  shock,  leg  and  back  injured,  inflammation  of  the  sciatic 
nerve. 

Verd.  $6,000.—  Aff .  at  Gen.  Term.--  Aff . 


Ivory  V.  Town  of  Deer  Park.     ii6  N.  Y.  476. 

Plff  driving  at  night  over  road  in  deft's  town  at  a  curve,  which  he  did  not 
know  of,  continued  straight  ahead,  plunged  into  unguarded  excavation  11  feet 
from  beaten  track;  road  not  laid  out  as  provided  by  statute,  but  recognized 
and  used  as  highway  many  years,  excavation  there  11  years;  deft's  road 
comrs.  had  expended  their  funds,  but  had  power  under  various  laws  to  raise 
money  to  keep  the  highway  safe,  application  of  which  in  their  discretion; 
£uit  brought  under  chap.  700,  Laws  of  1881.     Injury,  shoulder  dislocated. 

Verd.  $600.— -Aff.  at  Gen.  Term.— Aff. 


Scheu  V.  Benedict.     116  N.  Y.  510. 

Plff  shipped  malt  by  deft's  canal  boat ;  bill  of  lading  gave  consignees  right 
to  inspect  it  as  it  was  taken  from  the  boat  before  accepting  it;  consignees 
began  to  imload,  accepted  a  portion,  their  men  did  not  appear  again  for  seven 
days,  during  which  a  Sunday,  a  holiday,  and  one  or  two  rainy  days  intervened; 
def ts  neglected  to  take  proper  care  of  it,  damaged ;  consignees  refused  to  accept 
it.  Held,  (!)  whether  consignees  proceeded  with  due  diligence,  question  of 
fact,  (2)  only  such  portion  as  passed  inspection  was  accepted,  (3)  as  to 
remainder  defts  bound  to  take  proper  care  of  it;  if  consignee  refused  or  neg- 
lected to  take  it  away  in  reasonable  time,  carrier  should  store  it  in  safe  place. 


Reid  V.  Terwilliger.     116  N.  Y.  530. 

Plff's  husband's  d^th  due  to  intoxicating  liquor  sold  to  him  at  an  hotel 
owned  by  the  appealing  deft;  the  other  deft,  the  tenant,  had  been  requested  by 
plff  not  to  sell  liquor  to  her  husband;  not  shown  that  appellant  knew  of  this; 
«ourt  charged  exemplary  damages  might  be  awarded  against  both. 

Verd.  $1,500. —  Aff.  at  Gen.  Term.— Bev.  new  tri.  ord. 

36 


Digitized  by 


Google 


562  Cases  Condensed.  [PartIL 

McDonald  v.  Long  Island  R.  R.  Co.     ii6  N.  Y.  546. 

Plff,  passenger,  when  train  stopped  at  his  station,  he  got  up,  went  out  of 
front  door  of  car  near  which  he  had  sat,  as  he  was  stepping  off  last  step  of 
platform  let  go  of  railing,  was  thrown  to  ground  by  sudden  start  of  car  with- 
out warning;  did  not  seek  conductor  to  inform  him  of  purpose  to  leave  car, 
nor  did  he  see  that  his  movement  to  get  off  was  not  observed  by  ccmductor; 
court  charged  that  if  the  jury  believed  his  story  he  was  entitled  to  a  verdict. 
Injury,  foot  crushed,  amputated. 

Verd.  $8,000.— Aff.  at  Gen.  Term.— Aff. 


PettengUI  v.  City  of  Yonkers.     116  N.  Y.  55S. 

Plff,  driving  in  deft's  street,  dark  night,  upset  by  heap  of  rock  and  dirt 
thrown  out  from  trench  for  water  pipe,  dug  by  contractors  under  contract 
with  deft's  water  comrs.,  trench  and  heap  there  two  months,  unguarded,  un- 
lighted;  water  board  a  dept.  of  deft,  not  independent  body.  Injury,  bruises 
and  shock,  caiising  miscarriage,  nervous  prostration. 

Verd.  $10,000.— Aff.  at  Gen.  Term.— Aff. 


Kelly  V.  Doody.     116  N.  Y.  575. 

Plff  fell  into  unguarded  trench  in  sidewalk,  dug  by  a  casual  labcnrer  under 
direction  of  plumber,  who  had  contract  with  owner  to  plumb  house,  trench 
necessary  to  complete  contract;  rent  of  house  pledged  to  deft  for  debt  of  owner 
to  him,  interested  thereby  to  have  water  connection  made,  as  tenant  threat- 
ened to  move  out  if  not  done;  the  "  casual "  had  applied  to  deft  for  work  and 
deft  sent  him  to  the  plumber,  having  told  the  latter  he  would  get  some  one  to 
finish  the  job  for  him;  plff  knew  of  trench  but  her  attention  was  distracted  at 
the  moment.     Injury  to  pelvis,  hip  broken,  rib  broken. 

Verd.  $5,000.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Hunter  v.  N.  Y.,  Ont.  &  West.  R.  R.  Co.     116  N.  Y.  615* 

Plff,  brakeman,  sitting  on  top  of  freight  car,  going  through  tunnel,  tunnel 
at  beginning  20  feet  high,  further  in  an  arch  reduced  height  to  15  feet  9 
inches  from  the  rail,  4  feet  7  inches  from  the  top  of  car  on  which  plff  sat;  he 
testified  sat  on  car,  knew  no  more;  he  was  found  on  the  track  foot  crushed, 
gash  in  forehead;  no  other  theory  of  accident  offered  than  head  cut  by  arch; 
no  evidence  of  his  height;  court  charged  that  if  plff  was  sitting  down  it  was 
for  jury  to  say  whether  his  head  would  reach  to  that  height.  Injury,  leg 
amputated. 

Verd.  $6,000. —  Aff.  at  Gen.  Term. —  Rev.  new  trL  ord. 
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WiUiams  V.  Del.,  Lack.  &  W.  R.  R.  Co.     ii6  N.  Y.  6j8. 

2d  Appeal.     127  N.  Y.  643. 
3d  Appeal.     155  N.  Y.  158. 
Plff,  brakeman,  on  top  of  freight  train,  struck  b^  bridge,  passed  under  it 
daily,  in  plain  sight  as  train  approached,  nothing  occurred  to  divert  his  atten- 
tion, turned  his  back  to  go  to  rear  of  train.    Injury,  shoulder  and  collar-bone 
displaced,  concussion  of  brain,  body  and  head  badly  bruised. 
Verd.  $4,900.—  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Jodson  V.  Village  of  Olean.     ii6  N.  Y.  655. 

Plff,  employed  by  a  mason  who  was  superintending  for  deft  the  construction 
of  a  chimney  on  engine-house  being  built  by  deft,  mason  authorized  to  employ 
such  laborers  as  he  chose ;  plff  and  another  man  in  mason's  employ  constructed 
scaffold  for  use  on  chimney,  other  man  insufficiently  nailed  the  acaffold,  gave 
way  under  plff.     Injury  to  spine,  caiising  paralysis  of  legs. 

Verd.  $4,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Barton  v.  Qovan.     116  N.  Y.  658. 

Plff  broke  his  leg,  deft,  a  physician,  treated  it  negligently.    Injury,  crippled 
permanently. 
Verd.  $850.— Aff.  at  Gen.  Term.— Aff. 


Barker  v.  Paulson.     116  N.  Y.  66o. 

Plff,  foreman  for  mason  having  mason  contract  on  building  being  erected 
by  defts,  fell  on  staircase  in  basement,  temporary  treads  negligently  removed 
by  defts,  staircase  broken  by  platform,  disagreement  as  to  whether  accident 
occurred  on  upper  or  lower  flight;  court  charged  if  jury  believed  deft's  wit- 
nesses as  to  spot  where  accident  occurred,  must  find  for  defts;  refused  to 
charge  that  if  jury  found  plff  honestly  mistaken  as  to  spot  where  he  fell,  and 
if  his  fall  was  caused  by  deft's  negligence,  he  was  entitled  to  recover. 

Verd.  for  deft. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Martin  v.  Pettit.     117  N.  Y.  118. 

Plff's  intestate  (dying  pending  appeal),  passing  along  sidewalk,  fell  down 
steps  leading  up  from  cellar  of  deft's  house  in  area  between  house  and  side* 
walk,  extending  into  sidewalk  18  inches;  he  had  diverged  to  one  side  to  pass 
some  men,  stepped  into  the  opening,  eyesight  defective;  deft  had  leased  cellar 
to  tenant  then  in  possession,  had  provided  a  grating  to  cover  cellarway,  had  a 
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watchmaa  to  pfttrol  outside  of  building  insinicted  to  Me  that  the  eorer  was 
kept  down;  watchman  was  at  the  time  of  accident  on  his  round,  cover  had 
been  in  place,  before  round  comi^eted  some  one  removed  it,  out  of  place  whMi 
deceased  went  by,  night.     Injury,  head,  body,  and  limb  contused. 

Verd.  $2,000. —  Aff .  at  Gen.  Term. —  Rev.  new  trL  ord. 

Note. —  The  complaint  did  not  allege  that  deft  maintained  a  nuisance;  the 
case  was  not  tried  on  that  theory,  but  the  question  made  was  whether  deft 
was  negligent. 


Moynalian  v.  Wlieder.     117  N.  Y.  285. 

Plff,  injured  by  deft's  cow,  cow  being  led  through  dty  street,  attacked  by 
dogs,  escaped  from  keeper,  ran  away,  ran  over  plff,  no  proof  that  cow  waa 
known  by  deft  to  be  vicious  or  unruly.     Injury,  leg  broken. 

VenL  •1,000.— Aff.  at  Oen.  Term.—  Rev.  new  tri.  ord. 


Silberstein  v.  Houst.,  West  St.  &  Pay.  F.  R.  R.  Co.     117  N.  Y.  993. 

Plff,  crossing  deft's  street  car  tracks,  slipped  on  ice,  run  over  by  deft's  car 
moving  at  uniisual  rate  of  speed;  evidence  admitted  of  no  fall  of  rain  or  snow 
during  two  days  previous,  object  being,  as  claimed  by  plff,  to  impute  negli- 
gence to  deft  in  failing  to  remove  snow  and  ice  from  its  tracks.  Injury,  arm 
amputated,  internal  injuries. 

Verd.  $15,000. —  Aff.  at  Gen  Term.— Rev.  new  tri  ord. 


Kosmak  v.  The  Mayor,  Etc,  of  N.  Y.     117  N.  Y.  361. 

Plff's  premises  flooded  by  sewage  from  deft's  sewer  owing  to  an  obstruction 
in  drain  emptying  into  sewer;  drain  constructed  in  deft's  street  as  private 
drain  by  adj<^ning  owner,  ran  past  plff's  house;  such  adjoining  owner  con- 
veyed his  premises  including  his  private  drain  to  deft;  plff,  under  permissicm 
of  deft  and  payment  of  license  fee,  made  a  drain  connecting  his  premises  with 
this  drain;  water  from  Brooklyn  bridge  discharged  into  latter  drain;  no  evi- 
dence that  deft  had  adopted  this  drain  as  a  public  sewer;  deft  had  been  noti- 
fied by  plff  of  the  obstruction. 

Verd.  for  deft— Aff.  at  Gtn.  Term.— Aff. 


McCann  v.  Sixth  Avo.  R.  R.  Co.     117  N.  Y.  505. 

Plff,  boy,  crossing  street,  way  blocked  by  deft's  car  at  crossing,  jumped  on 
platform  to  avoid  trudc,  conductor  kicked  at  him,  leaped  off  to  avoid  kisk, 
landed  in  center  of  other  track,  knocked  down  by  horses  of  deft's  car 
other  way,  moving  at  rapid  unusual  rate,  plff  did  not  look  before  leapuig. 

Verd.  directed  for  deft. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Murray  v.  Usher.     117  N.  Y.  f4^ 

Plff'ft  intestate,  employee,  died  from  injuriea  received  from  falling  of  defect- 
ive platform,  deft's  superintendent  negligently  omitted  to  inspect  uid  repair 
it;  evidence  that  defts  had  paid  for  deceased's  support  from  time  of  injury  to 
death,  also  funeral  expenses,  excluded;  court  charged  that  sudden  develo^nent 
of  insecurity  of  platform  would  not  excuse  the  defts  if  failure  to  ascertain 
defect  h^<M'ehand  was  attributable  to  want  of  proper  or  conpetent  inspection. 

Verd.  $1,660.— Aff.  at  Gen.  Term.— Aff. 

Note. —  In  Butler  v.  Townsend,  126  N.  Y.  105,  the  court  defined  a  scaffold 
to  be  an  appliance  rather  than  a  place  to  work. 


Ford  V.  Lake  Shore  &  M.  S.  Ry.  Co.     117  N.  Y.  638. 

PlfTs  intestate,  switchman,  killed  by  timber  falling  from  passing  car;  car  a 
proper  one,  fall  due  to  negligence  of  def t's  servant  in  loading  it. 
Verd.  $4,000. —  Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Domuui  V.  Broadway  R.  R.  Co.  of  Brooklyii.     117  N.  Y.  688* 

Plff^s  intestate  accidentally  fell  on  deft's  railway,  and  was  killed  by  a  train. 
Verd.  $2,500.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Alherti  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     118  N.  Y.  77* 

Plff,  passenger  on  deft's  train,  injured  through  its  negligence,  struck  by 
broken  glass,  muscle  of  leg  contracted,  legs  drawn  up  against  body,  he  made 
helpless;  after  evidence  by  deft  that  his  physician  had  not  had  experience  in 
treating  injuries  like  this,  and  that  a  physician  in  New  York,  a  recognized 
authority  in  such  cases,  had  not  been  employed,  plff  was  allowed  to  prove 
dependence  on  his  earnings  for  support  of  self  and  wife;  evidence  by  plff's 
physician  as  to  his  condition  allowed,  deft  objecting  on  ground  of  prohibition 
in  If  833,  834  of  Code,  plff's  counsel  stating  that  as  plff's  attorney  he  waived 
privilege ;  another  physician  of  plff  allowed  to  state  what  in  his  opinion  would 
be  the  result  of  the  disease  in  natural,  ordinary  course.  Injury,  ribs  broken, 
concussion  of  spine,  loss  of  use  of  legs.     Incurable. 

Verd.  $25,000.— Aff.  at  Gen.  Term.— Aff. 


Draper  v.  DeL  &  Hod.  C.  Co.     118  N.  Y.  ii«. 

riff's  household  goods  shipped  over  deft's  road,  destroyed  by  fire,  while  in 
ear  near  freight  depot  at  end  of  journey ;  been  there  a  number  of  days;  bill  of 
lading  gave  deft  right  to  store  them  or  leave  them  in  ear,  witii  liaMHty  only 
as  warehouseman,  no  evidence  as  to  origin  of  fire,  nor  of  n^Ugenoe  of  deft,  in 
failing  to  save  car  from  it.     Judg.  for  deft  aflrmed. 
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Miller  v.  Ocean  S.  S.  Co.  of  Savannah.     ii8  N.  Y.  199. 

Plff,  passenger,  standing  with  other  passengers  on  dock  in  usual  place  await- 
ing landing,  ship  being  warped  to  dock,  usual  to  warn  passengers  to  stand 
Away  from  near  hawser,  not  warned,  hawser  passed  through  a  block,  then 
went  at  right  angles,  block  held  in  place  by  stick  used  as  toggle  (pin  placed 
in  eye  of  block  or  bolt  to  keep  it  in  place),  when  power  applied  stick  broke, 
hawser  recoiled,  upset  plff;  after  stick  broke  capstan  bar  used  as  toggle,  stood 
strain;  officers  knew  injury  might  result  to  passengers  if  appliances  gave  way. 
Injury,  compound  fracture  of  leg. 

Verd.  18,000.— Aff.  at  Gen.  Term.— Aff. 


Read  v.  Nichols.     118  N.  Y.  JJ4. 

Plff's  house  burned  by  fire,  spreading  from  an  adjoining  building,  commu- 
nicated from  another  building  in  turn  from  another,  and  that  frcmi  another, 
the  last  being  set  on  fire  by  sparks  from  deft's  smokestack;  evidence  of  the 
value  of  the  house  first  mentioned  excluded  on  ground  that  any  negligence  of 
deft  was  not  proximate  cause;  upon  a  second  issue  whether  another  building 
of  plff 's  set  on  fire  at  same  time  by  escaping  sparks,  was  burned  through  deft's 
negligence,  case  sent  to  jury. 

Verd.  for  deft.— Aff.  at  Gen.  Term.— Aff. 

See  note  to  O'Neil  case,  115  N.  Y.  579. 


Uransky  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.     118  N.  Y.  304. 

Plff,  injured  through  deft's  negligence;  evidence  admitted  of  amount  of  her 
earnings  and  loss  during  recovery;  married  woman;  no  allegation  in  com- 
plaint that  she  was  carrjring  on  biisiness  on  her  own  account,  or  was  for  any 
reason  entitled  to  her  earnings.  Injury  to  face  and  head  cut,  miscarriage 
caused. 

Verd.  $750.—  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Boyce  v.  Manhattan  Ry.  Co.     118  N.  Y.  314. 

Plff,  passenger,  stepped  into  space  between  platform  of  car  and  station  on 
elevated  road,  station  on  a  curve,  car  at  a  tangent,  middle  of  car  within  inch 
4>r  two  of  platform,  ends  of  car  fourteen  inches  off,  night,  light  on  platform 
-some  distance  off,  passengers  getting  off  ahead  hid  the  gap  between  the  plat- 
forms, no  warning  of  it  given,  plff  never  there  before.  Injuries  to  body,  caus- 
ing shock  and  spinal  irritation. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 
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Fayerweather  v.  Phenix  Ins.  Co.     ii8  N.  Y.  3J4. 

PlfiT's  goods,  lost  through  carrier's  negligence,  unable  to  recover  from  carrier 
by  reason  of  clause  in  bill  of  lading,  brought  this  action;  defeated  by  reason 
of  claiise  in  policy;  bill  of  lading  provided  that  the  carrier  should  be  sub- 
rogated to  all  claims  against  insurance  co. ;  insurance  policy  contained  clause 
for  subrogation  to  all  claims  against  carrier;  result,  shipper,  who  probably 
never  knew  of  either  clause,  had  no  redress  at  all,  although  the  carrier  was 
negligent  and  the  insurance  co.  had  pretended  to  insure  him. 


Hoyt  V.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     118  N.  Y.  399. 

Plff,  driving  farm  wagon  loaded  with  straw  over  deft's  crossing,  wagon  on 
a  turn,  hind  wheel  went  into  hole  at  side  of  planking,  load  slipped  off,  plff 
went  with  it,  injured  in  the  fall;  evidence  in  support  of  deft's  theory  wagon 
out  of  order  was  offered,  that  next  day  on  turning  while  loaded  it  came  near 
being  upset  by  bolster  dropping  down  behind  the  hound  (bolster  and  hound 
being  a  contrivance  to  prevent  farm  wagons  from  upsetting  on  curves)  ex- 
cluded; court  charged  jury  not  to  understand  that  contributory  negligence 
means  any  error  of  judgment,  and  that  mere  error  of  judgment  as  to  what 
particular  part  of  the  crossing  plff  would  drive  over  could  not  be  called  neg- 
ligence.    Injury,  leg  broken. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Van  Wycklen  v.  City  of  Broooklyn.     118  N.  Y.  424. 

Diversion  of  water  of  stream  by  driven  wells. 


Brennan  v.  Gordon.     118  N.  Y.  489. 

Plff,  running  deft's  elevator,  injured  by  its  fall,  inexperienced;  issue  was 
whether  another  employee  had  been  designated  by  deft  as  plff's  instructor,  and 
if  so,  whether  he  had  properly  performed  that  duty;  court  charged  if  jury 
found  that  plff  was  put  under  instruction  of  a  competent  instructor  and  that 
the  instructor  was  as  well  acquainted  as  deft  with  the  nature  and  character 
of  the  services  about  which  he  undertook  to  instruct,  plff  could  not  recover. 

Verd.  for  deft. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Ferry  v.  Manhattan  Ry.  Co.     118  N.  Y.  497. 

Plff,  passenger,  getting  off  deft's  train  thrown  down  by  sudden  starting  of 
train  with  a  jerk ;  def t's  system  of  starting  its  trains  was  through  signals  by 
means  of  bell-rope  transmitted  from  rear  brakeman  to  next  one,  and  so  on  to 
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conductor  on  first  car,  and  by  Mm  to  engineer,  each  man  pulling  the  rope  as 
signal  to  next;  plff  got  off  rear  car,  its  brakeman  said  he  gave  no  signal,  brake- 
man  on  next  car  said  he  received  signal,  it  was  claimed  that  a  passenger  had 
caught  hold  of  bell-rope  to  steady  himself;  court  charged  if  train  started  by 
passenger  deft  not  negligent,  if  not,  it  was ;  refused  to  charge,  no  proof  of  any 
vice  in  the  system  of  communicating  the  signals,  jury  not  to  consider  the 
question,  no  evidence  that  the  method  of  fixing  bell-rope  was  n6t  the  best,  and 
jury  not  to  consider  it.  Injury,  epine  and  hip  injured,  ulceration  of  womb. 
Verd.  $10,000.— Air.  at  Gen.  Term.— Aff. 


Murphy  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     ii8  N.  Y.  s^j* 

Plff,  repairing  car  of  R.  W.  &  O.  R.  R.  Co.,  on  its  track,  arm  crushed 
between  its  bumper  and  that  of  a  car  next  to  it,  forced  together  by  being  struck 
by  unattended  car  shunted  from  deft's  track  by  deft's  servants  from  a  switch 
several  hundred  feet  off,  connecting  deft's  track  with  track  in  question;  con- 
ductor of  deft's  train  from  which  car  shunted  knew  plff  was  at  work,  plff's 
danger  fiag  on  car  ahead  could  be  seen  from  the  switch ;  plff  had  not  set  bimkes 
on  cars  where  he  was  working;  by  rule  of  plff's  co.  duty  of  station  agent  to  set 
brakes  on  cars  standing  at  station  to  prevent  being  blown  <m.  main  tradc^ 
grade,  up  grade  tc  main  track.     Injury,  arm  broken. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 


Baker  v.  Manhattan  Ry.  Co.     ii8  N.  Y.  533. 

Plff,  passenger,  finger  injured,  door  of  deft's  car  swung  to^  she  standing  in 
doorway  waiting  for  guard  to  open  gate  of  car  at  her  station,  train  had 
stopped,  guard  absent  from  post,  she  opened  door  herself,  did  not  swing  it 
back  over  catch,  guard  signaled  train  to  start,  motion  of  car  swung  door, 
caught  her  finger;  teacher  in  public  school,  also  of  music,  could  not  strike 
piano  key  with  injured  finger,  necessary  to  play  in  giving  lessons,  no  evidence 
of  salary  as  school  teacher,  nor  earnings  as  music  teacher;  court  charged  noth- 
ing could  be  allowed  specially  for  these  items,  refused  to  charge  that  there  was 
no  evidence  on  whidi  jury  could  give  damages  for  loss  of  time  as  mnslo  teacher, 
and  no  evidence  that  she  had  suffered  damages  by  being  absent  from  school, 
and  they  eould  give  no  damages  for  such  absence  **  except  as  ehaiged."  In- 
jary,  finger  mangled  and  part  cut  off. 

Verd.  $500.— Aff.  at  Gen.  Term.— Aff. 


Lehr  v.  Steinway  &  Hunter's  Point  R.  R.  Co.     118  N.  Y.  556. 

Plff,  passenger,  on  front  platform,  one  foot  on  step,  car  crowded,  forced  off 
by  surging  of  passengers,  fell  under  car,  run  over,  leg  amputated;  had  entered 
car  with  invalid  wife,  given  seat  to  her,  had  gone  to  rear  ^tform,  more 
crowded  than  front,  went  to  that  in  company  with  ccmductor,  who  made  no 
objection;  more  passengers  taken  on  than  could  be  conveniently  carried. 
Injury,  leg  amputated. 

Verd.  $6,000.— Aff.  at  Gen.  Term.- Aff. 
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Sanford  v.  Standard  Oil  Co.     ii8  N.  Y.  571. 

Plff,  servant  of  firm  of  stevedores,  engaged  by  master  of  vessel  to  load  it 
with  oil  at  deft's  dock;  his  employers  hired  from  deft  steam  power,  drum  and 
drum-man  for  aid  in  loading,  drum  used  to  regulate  the  hoisting  of  barrels 
from  dock  to  deck  and  lowering  them  in  hold,  drum-man  on  dock  to  obey  sig- 
nals for  raising  and  lowering  barrels,  signals  given  by  gangway  man  on  deck, 
who  guided  barrels  from  ship's  side  to  hatchway,  plff  was  gangway  man ;  owing 
to  drum-man's  n^ligence  in  obeying  plflTs  signals,  plff  was  knocked  into  the 
hold  by  an  imexpected  barrel  coming  up  ship's  side  and  swinging  against  him ; 
court  charged  that  deft  was  drum-man's  master  and  responsible  for  his  neg- 
ligence. Injury,  ribs  and  other  bones  broken  and  dislocated,  rupture,  per- 
manent. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— AflF. 

Note. —  It  is  often  said  that  in  no  two  cases  are  the  facts  exactly  alike. 
As  pToo(  of  the  proverb  that  every  rule  has  an  exception,  see  the  Johnson 
case,  132  N.  Y.  576,  and  the  still  more  strikingly  similar  one  of  Moore  v. 
Palmer,  51  J.  P.  106  (English  Court  of  Appeal).  A  statement  of  the  facts 
in  the  latter  would  be  absolutely  the  same  as  that  given  above,  even  down  to 
such  an  immaterial  detail  as  the  barrel  being  a  barrel  of  oU.  Nothing  is 
different  except  the  names  of  the  parties.  It  is  worth  remarking  that  in  the 
two  cases  of  Sanford  v.  Standard  Oil  Co.  and  Moore  v.  Palmer,  where  the 
facts  were  identical,  both  courts  of  appeal,  English  and  New  York,  reached 
the  same  conclusion  about  the  same  time.  Eiush  had  before  it  the  case  of 
Rourke  v.  White  Moss  Colliery  Co.,  Eng.  L.  Rep.  Com.  Pleas  Div.,  vol.  2, 
p.  205,  rejected  it  as  inapplicable,  and  held  the  defendant  liable,  although  it 
is  impossible  to  detect  any  difference  in  the  circumstances  so  far  as  concerns 
the  principle  of  law  which  was  involved.  See  also  Hallett  v.  N.  Y.  Cent* 
etc.,  Co.,  167  N.  Y.  548. 


Murphy  v.  City  of  Brooklyn.     118  N.  Y.  575. 

1st  Appeal.    98  N.  Y.  642. 

New  evidence,  that  for  10  or  12  feet  from  the  highway  there  was  a  seeming 
path,  in  the  direction  of  the  hole,  also  the  crossbar  of  the  fence  where  deceased 
entered  was  down. 

Nonsuit. —  Aff.  at  Gten.  Term. —  Aff. 


Smith  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     118  N.  Y.  645* 

Plff,  employee,  injured  in  collision  between  locomotive  in  which  riding  and 
unattended  freight  car  which  during  night  had  been  blown  by  wind  onto  main 
track  from  siding  where  it  had  been  left  over  night,  brake  having  been  set; 
plff's  only  proof  that  brake  was  defective  was  that  the  brake-slide  had  worn 
thin,  did  not  prove  it  would  not  hold.  Injury,  body  crushed,  spine  injured, 
permanently  crippled. 

Verd.  $15,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Hartwig  v.  Bay  SUte  S.  &  L.  Co.      ii8  N.  Y.  664. 

Plff,  employee,  injured  while  working  at  defective  press;  while  in  motion, 
attempted  to  adjust  a  mold,  put  his  finger  on  top  of  mold,  might  have  put  it  at 
side.     Injury,  hand  crushed,  finger  amputated. 

Verd.  $600. —  Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Doyle  V.  Rector,  Etc,  of  Trinity  Church.     118  N.  Y.  678. 

Suit  for  services  in  sinking  artesian  well.  Question  was  whether  defts 
were  liable  to  pay  for  certain  damages  caused  by  explosi<m  of  torpedo  in  the 
well  which  turned  on  the  question  whether  exploding  the  torpedo  at  a  certain 
point  was  negligent. 

Note. —  The  case  here  turned  on  error  in  admitting  hearsay  evidence,  and 
not  submitting  to  the  jury  a  question  of  fact  as  to  agency.  Upon  the  new 
trial,  no  issue  of  negligence  appears  to  have  been  made.    See  133  X.  Y.  372. 


Weil  V.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.     119  N.  Y.  147. 

Plff,  girl  of  2,  run  over  by  def t's  one-horse  car  driven  at  a  gallop,  driver  look- 
ing back  at  boys  on  rear  platform,  no  conductor;  she  had  been  in  care  of 
father  in  his  bakery,  street  door  left  open  on  account  of  heat,  had  gone  behind 
counter,  father  supposed  her  still  there,  while  he  was  making  entries  in  his 
books  she  escaped  into  street,  not  out  of  his  sight  more  than  two  minutes. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Harrigan  v.  City  of  Brooklyn.     119  N.  Y.  156. 

Plff's  complaint  stated  cause  of  action  to  recover  damages  resulting  from 
def  t's  negligence ;  no  allegation  in  it  that  the  claim  duly  verified  had  been  pre- 
sented to  comptroller  and  30  days  had  elapsed;  in  deft's  charter  as  amended 
by  chap.  583,  Laws  of  1888,  is  provision,  no  action  to  be  maintained  against 
deft  unless  it  appears  in  complaint  that  30  days  have  elapsed  since  the  claim 
on  which  the  action  was  founded  had  been  presented  in  detail,  duly  verified, 
to  the  cumptroller  for  adjustment;  deft  demurred,  no  cause  of  action. 

Dem.  sustained.*— Aff.*  at  Gen.  Term.— Aff. 


Dobbins  v.  Brown.     119  N.  Y.  i8S. 

Plff's  intestate,  in  deft's  employ,  killed  by  fall  while  being  lowered  with 
other  workmen  in  bucket  down  shaft;  one  of  the  survivors  testified,  when 

*  So  says  the  report.  This  must  be  incorrect.  Either  the  demurrer  was 
overruled  at  Spec.  Term,  and  affirmance  had  at  Gen.  T.;  or  it  was  sustained 
at  Spec.  T.  and  reversal  was  had  at  Gen.  T.;  because  the  Gen.  T.  was  af- 
firmed in  the  Court  of  Appeals,  and  the  decision  there  was  that  the  com* 
plaint  was  sufi&cient. 
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half  way  down  something  came  from  above,  knocked  him  out  of  bucket; 
this  was  the  only  direct  evidence  as  to  way  accident  occurred;  cable  found 
broken  at  a  point  20  feet  above  bucket,  also  dummy  yoke  broken  in  three 
pieces,  bucket  and  portion  of  chain  supporting  dummy  yoke  also  found; 
no  evidence  that  these  appliances  were  defective;  court  charged  jury  author- 
ized to  infer  that  the  accident  might  have  happened  from  the  accidental  stop- 
page of  dummy  yoke  or  follower  and  its  sudden  fall  on  the  backet. 
Verd.  15,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Larkin  v.  O'NeiL     119  N.  Y.  jji. 

Plff,  customer  of  defts,  fell  while  descending  stairway  in  his  store,  stair- 
way built  by  competent  builder,  risers  7%  inches,  tread  10^,  steps  15  feet 
long,  wall  one  side,  railing  the  other,  carpet  in  middle,  9  feet  wide;  on  un- 
carpeted  part  of  a  step  next  to  railing  was  a  lay  figure  for  exhibiting  chil- 
dren suits,  no  brass  plates  nor  rubber  pads  on  steps.  Injury,  teeth  knocked 
out,  head  and  body  bruised. 

Verd.  $1,600.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Danaher  v.  City  of  Brooklyn.     119  N.  Y.  241. 

PlflTs  intestate  died  from  typhoid  dysentery  caused  by  drinking  unwhole- 
some water  from  deft's  public  well;  water  limpid,  cold,  agreeable  to  taste, 
impurity  detectable  only  by  analysis,  well  had  existed  many  years,  used 
without  injury  to  any  one  down  to  1882;  in  August  of  that  year,  several 
persons  who  drank  from  it  became  sick;  impurity  claimed  to  be  due  to  its 
being  supplied  by  surface  water  percolating  through  deleterious  substances; 
no  evidence  that  well  or  its  pump  improperly  constructed  or  out  of  repair, 
or  watec  unwholesome  from  any  defect  or  external  exposure  which  could 
have  been  avoided  by  reasonable  care,  nor  that  anybody  did  anything  to 
make  water  impure. 

Nonsuit — Aflf.  at  Gen.  Term. —  Aflf. 


Onderkirk  v.  Central  Nat.  Bank.     119  N.  Y.  J63. 

Securities  of  deft's  customer  kept  in  its  vault,  misappropriated  by  its 
officers. 


Donnegan  v.  Erhardt,  as  Recr.     119  N.  Y.  468. 

Plflf,  brakeman  in  employ  of  deft  receiver  of  railroad  company,  injured  in 
wreck  of  train  caused  by  running  over  a  horse  straying  on  track  through  a 
fence  which  deft  had  omitted  to  keep  in  repair.    Injury,  rupture. 

Verd.  $1,000.— Rev.  at  Gen.  Term.— Rev.  judg.   on  verd.  aff. 
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Taylor  v.  Brooklyn  Elevated  R.  R.  Co.     119  N.  Y.  561. 

Complaint  to  recover  damages  for  negligence;  under  order  so  allowing,  deft 
brought  into  court  $200  as  tender  in  liquidation  of  damages,  and  $65  costs 
to  date  of  tender;  not  accepted  by  plff;  verd.  for  deft. 

Order  directing  payment  of  the  money  to  plff. —  Aff.  at  Gen.  Term. —  Aff. 


Dalzell  V.  Long  Island  R.  R.  Co.     119  N.  Y.  6j6. 

Plff,  passenger,  only  question  on  trial  as  to  amount  of  damages.    No  ex- 
ception in  the  record. 
Verd.  $10,000.^  Aff.  at  Qen.  Term.— App.  dismisud. 


Calvin  v.  City  of  Brooklyn.     119  N.  Y.  630. 

S.  C.    24  Abb.  N.  C.  279. 
Same  question  as  in  Harrigan  v.  City  of  Brooklyn,  119  N.  Y.  16C. 


Bieling  v.  City  of  Brooklyn,     uo  N.  Y.  98. 

Plff,  passer-by  on  sidewalk,  injured  by  fall  of  awning,  unsafe,  improperly 
constructed  in  violation  of  ordinance,  covered  with  snow  long  enough  to 
warrant  inference  of  notice  to  city  authorities;  under  deft's  charter.  Laws 
of  1873,  chap.  863,  tit.  10,  §  27,  it  is  provided  that  deft  shall  not  be  liable  in 
damages  for  any  misfeasance,  or  nonfeasance  of  the  oonunon  council,  or  any 
officer  of  the  city  or  appointee  of  the  common  council  in  respect  of  any  duty 
imposed  upon  them  or  any  or  either  of  them  by  the  provisions  of  the  act,  or  of 
any  other  duty  enjoined  upon  them  or  any  or  either  of  them  as  officers  of  gov- 
ernment by  any  provisions  of  the  act,  the  remedy  of  an  aggrieved  party  to  be 
by  mandamus  or  other  proceeding  or  actions  against  such  officer;  care  of 
streets  by  this  charter  placed  in  control  of  a  commissioner. 

Nonsuit. —  Rev.  at  Gen.  Term,  new  tri.  ord. — ^Aff.  judg.  absol.  against  deft. 


Dwinelle  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     uo  N.  Y.  117. 

Assault  on  passenger  by  porter  of  sleeping  car. 


Jenney  v.  City  of  Brooklyn,     i^o  N.  Y.  164. 

Plff's  property  injured  by  streams  of  water  from  deft's  water  pipe  from 
which  fire  hydrant  had  in  some  unknown  way  been  removed;  not  shown  by 
plff  hydrant  improperly  constructed,  was  shown  by  defendant  it  was  not; 
court  left  it  to  jury  to  say  whether  it  was  so  or  not. 

Verd.  for  plff. —  Aff.  at  Gen.  Term.— Rev. 

Note. —  The  plaintiff  does  not  appear  to  have  invoked  the  principle  that  a 
person  who  collects  water  on  his  own  premises  must  keep  it  there,  or  let  it 
flow  off  in  such  a  way  as  not  to  injure  a  neighbor's  property.  See  cases  col- 
lected in  Part  I,  under  the  subject  of  duty  to  one's  neighbors. 
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Palner  v.  DeL  &  Had.  C  Co.     uo  N.  Y.  170. 

PUT,  paaBcnger,  struck  m  eye  by  end  of  bellrope  drawn  rapidly  throogh 
car,  loe<miotive  broke  k)oae  from  train,  spindle  of  drawbar  on  forward  end 
of  first  car  broke,  defective;  did  not  a^iear  whether  flaw  was  produced  in 
its  manufacture,  or  from  use  on  car,  discoverable  in  eithor  case,  in  the  lat- 
ter by  taking  out  drawbar  in  shop,  not  customary  to  do  so  often,  had  been 
in  use  two  years;  court  left  to  jury  to  say  whether  deft  failed  to  perform 
its  duty  in  not  taking  bar  out  of  car  and  by  proper  means  inspecting  it  with 
a  view  to  ascertain  whether  it  was  in  suitable  condition  for  use.  Injury, 
sight  impaired. 

Verd.  $5,000.~Afr.  at  Qen.  Term.— Aff. 


Powers  V.  Manhattan  Ry.  Co.     uo  N.  Y.  17s. 

Deft  took  possession  of  plflTs  property  before  instituting  condemnation  of 
proceedings;  claim  for  punitive  damages  disallowed. 


Benedict  v.  The  State,     uo  N.  Y.  jj8. 

Overflow  due  to  dam  built  for  canal  purposes. 


Brickell  V.  N.  Y.  C.  St  H.  R.  R.  R.  Co.     uo  N.  Y.  J90. 

Plff,  riding  in  buggy,  which,  with  driver,  hired  by  him,  injured  by  train  at 
crossing,  approached  it  at  brisk  trot,  wind  blowing,  buggy  top  raised,  train 
could  have  been  seen  by  both,  nothing  intercepted  view  on  coming  off  a 
bridge  one  or  two  himdred  feet  from  crossing,  plff  acquainted  with  locality. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 


Marsh  v.  Hand,     uo  N.  Y.  315. 

Injuries  by  vicious  dog  belonging  to  deft's  tenant  of  farm  ''  on  shares." 


Odett  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     uo  N.  Y.  3^3- 

Plff,  employee,  injured  by  unexpected  starting  of  machinery  while  chansjing 
saws,  start  occasioned  by  defect  in  starting  apparatus,  whether  plff  continued 
to  use  it  with  knowledge  of  defect  an  issue;  court  refused  to  charge  if  plff 
knew  or  had  notice  machine  out  of  order,  and  with  this  knowledge  placed 
his  left  hand  on  the  saw,  placing  his  hand  on  the  saw  with  this  knowledge 
and  under  the  circumstances  constituted  contributory  n^ligence,  and  could 
not  recover.    Injury,  fingers  amputated. 

Verd.  $6,600.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Bishop  V.  Village  of  Qoslieii.     uo  N.  Y.  337. 

Plff  slipped  on  ice  of  deft's  sidewalk,  water  could  not  flow  off,  grating 
on  drain  to  carry  it  off  covered  with  snow  thrown  on  it  by  deffs  servants 
on  cleaning  crosswalk  near  by.    Injury  to  hip. 

Verd.  $3,500.— Aff.  at  Gen.  Term.— Aff 

Only  question  was  whether  jury  had  been  misled  by  admittedly  irrelevant 
charge. 


Rima  v.  Rossie  Iron  Worlct.     uo  N.  Y.  433. 

Plff,  employee,  shoving  car  into  position,  thrown  against  him,  another 
car  ran  against  it,  latter  was  being  drawn  up  inclined  plane,  broke  loose 
from  drawing  cable,  ran  back,  its  drawbar  cracked,  of  which  deft's  mine 
boss  had  notice;  plff  had  warning  of  descending  car,  while  taking  only  means 
of  escape,  foot  slipped  on  ice,  struck  before  could  recover  himself;  at  trial 
it  appeared  plff  infant,  deft  moved  for  nonsuit,  court  made  order  appointing 
guardian  nunc  pro  tunc  as  of  date  previous  to  suit,  and  amending  pleadings. 
Injury,  leg  broken,  great  toe  amputated,  foot  injured,  head  and  arm  bruised. 

Verd.  $2,400.— Aff.  at  Gen.  Term.— Aff. 


Lent  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     uo  N.  Y.  467- 

Plff,  passenger,  fell  between  two  cars,  stepping  from  one  to  the  other  at 
depot;  train  crowded,  conductor  said,  put  on  another  car,  stood  with  other 
passengers  at  end  of  car,  other  car  backed  up,  when  cars  touched,  conductor 
said  ''all  aboard,"  passengers  ahead  of  her  stepped  to  other  car,  draw- 
heads  failed  to  catch,  car  receded  several  feet,  not  perceived  by  plff,  dark; 
failure  of  drawheads  to  catch  not  due  to  defect,  but  to  curve  in  track.  Injury, 
spine  and  leg  injured,  nervous  prostration. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 


BIy  V.  Village  of  Whitehall,     uo  N.  Y.  so6. 

Plff  stepped  from  sidewalk  into  deep  gutter,  sidewalk  covered  with  water, 
night,  used  care;  deft's  comr.  had  that  afternoon  cleaned  gutter  from  snow 
and  ice,  failed  to  remove  an  obstruction  preventing  water  from  running 
into  sewer.    Injury,  two  ribs  broken,  ruptured. 

Report,  $2,900.— Aff.  at  Gen.  Term.— Aff. 


McCairagher  v.  Rogers,     uo  N.  Y.  526. 

Plff,  employee,  boy  of  13,  sitting  on  table,  tending  deft's  machine,  foot 
caught  in  machine,  table  suddenly  thrown  up  from  sockets  on  which  it 
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rested  by  some  irregular  action  of  machine ;  machine  and  accompanjring  table 
in  use  8  years,  during  which  same  upsetting  occurred  twice,  last  one  3 
months  prior  to  one  in  suit,  at  which  another  boy  hurt;  deft  knew  of  that; 
other  boy  testified  to  his  accident;  witness  for  deft  testified  plff  informed 
of  other  boy's  injury;  question  to  witness  of  deft  excluded,  whether  plff 
generally  careless  and  whether  acting  in  a  careless  manner  at  time  of  acci- 
dent; court  refused  to  charge,  if  machine  dangerous  or  defective,  and  plff 
had  knowledge  thereof  and  deft  not  guilty  of  actual  negligence,  plff  could 
not  recover;  charged  such  the  rule  as  to  adults,  and  it  applied  to  minorft 
with  qualification  law  does  not  require  same  mature  judgment  from  them  as 
from  adults  and  whether  negligent  for  a  boy  to  go  on  and  work  after  he 
knew  of  defect  was  for  jury.  Injury,  leg  amputated. 
Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Dolan  V.  Newbnrgh,  D.  &  C.  R.  R.  Co.     uo  N.  Y.  571. 

riff's  horses  killed  by  engine  belonging  to  a  railroad  co.  which  leased 
from  deft  right  to  run  trains  over  its  road  under  deft's  regulations;  horses 
standing  in  open  space  near  deft's  depot,  harnessed  to  wagon  from  which 
plff's  servant  was  delivering  flour  at  a  mill;  space  between  mill  and  track 
50  feet,  about  4  feet  of  it  belonging  to  millowner,  rest  to  deft,  conveyed 
by  former  owner  of  mill  to  deft  under  agreement  that  it  should  be  kept 
unfenoed  to  allow  access  to  mill;  track  was  fenced  except  in  front  of  mill; 
horses  frightened  by  train,  ran  across  space,  on  to  track  in  front  of  it. 

Verd.  directed  for  plff. —  Aff.  at  (Jen.  Term. —  Rev.  new  tri.  ord. 


Donnelly  v.  City  of  Brooklyn,     ui  N.  Y.  9. 

Question  was  as  to  what  statute  of  limitations  governed  in  action  to  re< 
cover  damages  for  property  taken,  where  city  had  neglected  to  make  as- 
sessments for  benefits. 


Kilroy  v.  Dei.  &  Hud.  C.  Co.     ui  N.  Y.  jj. 

Plff,  in  employ  of  stevedore  unloading  coal  from  deft's  boat,  injured  through 
negligence  of  boy  put  in  charge  of  guyrope  temporarily  by  captain  of  the 
boat;  coal  had  been  sold  by  deft,  bill  of  lading  specified  delivery  to  be  "  along- 
side," purchasers  had  employed  stevedore;  custom  of  port  (N.  Y.)  and  of 
deft's  boats  for  captain  to  handle  guyrope  during  process  of  hoisting  and 
transferring  coal  from  boat  to  dock.    Injury,  compound  fracture  of  skull. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 


Butler  V.  Glens  Falls.  Etc..  St.  R.  R.  Co.     ui  N.  Y.  lu. 

Plff  attempted  to  get  on  front  platform  of  deft's  moving  street  car.    Injury, 
foot  crushed. 
Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 
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Ryan  v.  Manliattaii  Ry.  Co.     ui  N.  Y.  ij6. 

Flff,  passenger,  stepped  into  open  space  8  inches  wide  between  platfonns 
of  car  and  station,  elevated  road,  station  had  been  placed  at  that  place  for 
public  convenience,  track  curved,  platform  of  station  curved  to  follow  lino 
of  track,  curve  convex  to  sides  of  cars,  space  between  platform  of  station 
and  car  at  its  center  3  or  4  inches,  as  narrow  as  prudence  allowed,  space 
between  platform  of  station  and  ends  of  car  had  to  be  8  inches;  platfOTma 
on  a  level;  court  refused  to  charge,  if  jury  find  the  space  between  platforms 
of  car  and  station  not  more  than  8  inches  wide  where  plff  stepped  in,  it 
was  not  negligent  for  deft  to  have  such  space,  and  plff  could  not  recover; 
court  left  this  to  jury  as  question  of  fact.  Injury,  ankle  sprained,  1^  bruised 
and  cut. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  onL 


Harrington  v.  City  of  Buffalo,     ui  N.  Y.  147. 

Flff  on  ridge  of  ice  on  deft's  sidewalk,  formed  night  before  out  of  slush, 
snow  had  fallen  several  weeks  before,  not  entirely  removed,  melted,  slush 
for  four  days  previous  to  accident.    Injury,  hip  bone  fractured. 

Verd.  $760. — ^Aff.  at  (Jen.  Term. —  Rev.  new  tri.  ord. 


FUbert  v.  Dd.  &  Hud.  C.  Co.     ui  N.  Y.  Joy. 

Plff,  car  coupler,  fell  into  hole  between  tracks,  uncovered,  hole  was  a  pit, 
in  which  was  a  wheel  carrying  cable  for  cars  on  inclined  plane,  safe  when 
covered;  frequently  necessary  to  remove  covering  to  make  repairs,  instruc- 
tions duly  given  to  replace  cover  when  repairs  done;  at  this  time  cover  re- 
moved for  repairs,  coservants  failed  to  replace  it.    Injury,  arm  amputated* 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Hickenbottom  v.  Del.,  Lack.  &  W.  R.  R.  Co.     UJ  N.  Y.  91. 

Plff,  passenger,  boarding  train,  thrown  from  step  by  train's  sudden  start 
with  jerk,  fell  under  car;  testified  that  after  amputation  of  arm  and  down 
to  trial  continued  to  feel  pains  seemingly  in  amputated  arm  and  hand;  physi- 
cian testified  such  pains  not  the  rule  but  frequently  happened.  Injury,  am 
amputated,  face  badly  cut,  side  bruised,  **  seat  wasted  away." 

Verd.  $25,000.— Aff.  at  Gen.  Term.— Aff. 


Cosulich  V.  Standard  Oil  Co.     UJ  N.  Y.  iiS. 

Plff's  vessel  set  on  fire  by  burning  oil  thrown  on  it  by  explosion  of  a 
lighter  near  by  filled  with  oil,  lighter  moored  at  deft's  wharf,  set  on  fire 
by  burning  oil  flowing  into  it  through  pipe  from  deft's  refinery  in  vieinity, 
refinery  still  exploded,  cause  of  explosion  not  shown. 

Verd.  for  plff.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Hart  V.  Qrennell.     ijj  N.  Y.  371. 

Plff  tripped  over  truck  in  deft's  store,  went  to  make  purchase,  truck  in 
passage-way  at  rear  of  store,  salesman  went  there  to  fill  plff's  order,  plff 
without  invitation  followed  him.    Injury,  arm  broken,  knee  cut. 

Verd.  $1,900.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Qillrie  V.  City  of  Lockport.     UJ  N.  Y.  403. 

Plff  slipped  on  mound  of  ice  on  sidewalk,  gutter  across  sidewalk  out  of 
order,  water  from  pipe  of  adjoining  house  could  not  flow  off,  froze;  evidence 
admitted  that  two  years  before  another  person  had  slipped  on  ice  at  same 
place,  no  evidence  gutter  then  out  of  order.  Injury,  arm  broken,  wrist 
dislocated. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Bunnell  v.  Stem,     ijj  N.  Y.  539. 

Plff,  customer,  laid  aside  her  doak  in  deft's  store  while  trying  on  a  gar« 
ment,  deft's  saleswoman  failed  to  look  after  it,  stolen. 
Verd  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Coppins  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     ijj  N.  Y.  557. 

Plff,  brakeman,  injured  by  derailment  of  train,  switchman  neglected  to 
•close  switch;  duty  of  latter  not  only  to  close  switches,  but  to  examine 
them  before  trains  passed  and  then  to  signal  trains,  switchman  in  the  habit 
of  leaving  post,  habit  known  to  his  superiors;  engineer  of  derailed  train 
negligent  in  not  observing  open  switch.  Injury,  leg  broken,  head  and  breast 
injured. 

Verd.  $13,600. —  Reduced  at  Gen.  Term  and  as  mod.  aff.— Aff. 


McQaigan  v.  Del.,  Lack.  &  W.  R.  R.  Co.     ijj  N.  Y.  61S. 

Plff,  head  brakeman,  injured  by  slipping  of  cover  to  manhole  on  tender, 
stepped  on  it  while  passing  from  engine  to  car,  cover  an  iron  plate  having  had 
circular  plank  2  in.  thick,  called  a  lining,  on  under  side,  of  less  diameter 
than  hole,  plank  kept  covering  from  slipping,  cover  had  lost  this  plank;  in 
issue  whether  plff  knew  of  loss,  part  of  his  duty  to  remove  and  replace  it 
when  tender  filled  with  water  at  tank;  court  charged  that  if  plff  knew  of 
oover  being  out  of  repair,  it  was  for  jury  to  say  whether  he  was  negligent 
in  stepping  on  it;  refused  to  charge  that  if  plff  knew  lining  was  off,  it  was 
negligent  for  him  to  step  on  the  cover.     Injury  to  private  parts,  stricture. 

Verd.  $5,000.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 
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Seanum  v.  Koehler.     ijj  N.  Y.  646. 

Plff,  conductor  on  open  street  car,  injured  in  coUision  between  car  and 
ale  wagon,  on  which  was  printed  name  of  deft 'a  brewing  firm;  it  had  left 
deft's  brewery  twice  that  day  loaded  with  ale  barrels,  was  engaged  on 
second  delivery  at  time  of  collision;  driver  negligent;  relation  between  plff 
and  driver  of  street  car  not  shown  except  driver  under  orders  of  plfF  aa 
conductor  as  to  stopping  to  let  off  or  take  on  passengers,  not  shown  driver 
generally  under  plff's  orders  as  to  managing  the  car  otherwise;  court  charged 
that  negligence  of  street-car  driver  could  not  be  imputed  to  plff.  Injury  to 
chest,  rupture. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Aff. 


Kranz  v.  Long  Island  R.  R.  Co.     IJ3  N.  Y.  i. 

Plff*8  intestate,  18  years  of  age,  employee,  ordered  to  dean  water  pipes, 
pipes  under  groimd;  deft's  section-man  and  laborers  dug  trench  to  get  at 
them,  afterward  deceased  entered  trench,  while  working  at  pipes,  earth  caved 
in,  suffocating  him. 

Nonsuit.- Aff.  at  €ten.  Term.—  Rev.  new  tri.  ord. 


Koberts  v.  Stayvesant  Safe  Deposit  Co.       23  N.  Y.  57. 

Deft  delivered  customer's  property  to  officer  under  legal  process  without 
taking  care  to  see  that  it  was  the  property  therein  described. 


McQovem  v.  Central  Vt.  R.  R.  Co.     IJ3  N.  Y.  jSo. 

Plff^s  intestate,  bin-cleaner  in  deft's  grain  ^levator,  to  clean  out  grain  bins, 
bins  had  sloping  sides  terminating  in  hopper,  grain  would  sometimes  stick 
to  sides  when  sliding  down,  discharge  of  grain  would  cease  from  this  or 
other  causes,  deceased's  duty  to  enter  bin  and  elean  it  out)  bins  originally 
entered  from  top,  deft  substituted  trap-doors  near  bottom,  provided  no 
rules  for  safety  of  bin-cleaners;  on  occasion  in  question  bin  had  ceased 
discharging,  deft  superintendent  ordered  deceased  to  enter  and  clean  it,  did 
so,  found  grain  stuck  on  side  too  high  up  to  reach,  fellow-workmen  said  not 
safe,  better  get  out  and  get  at  it  from  top,  started  to  go  out,  ordered  by 
superintendent  to  call  deceased  out,  did  so,  but  grain  had  started  preventing 
his  escape,  smothered  him. 

Nonsuit. — Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Sa3rre  v.  The  State  of  New  York.     IJ3  N.  Y.  J91. 

Claimant's  land  damaged  by  overflow  from  canal  due  to  defective  con- 
struction of  embankment.    Question  was  as  to  measure  of  damages. 
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Craighead  v.  Brooklyn  City  R.  R.  Co.     IJ3  N.  Y.  391. 

Plff,  passenger,  on  step  at  side  of  deft's  open  car;  struck  by  car  of  deft 
going  in  opposite  direction,  17  inches  of  space  between  them,  persons  often 
stood  in  the  space  between  the  tracks  at  this  spot  while  cars  passed,  open 
cars  in  use  for  20  years,  no  such  accident  ever  before.  Injury,  foot  crushed, 
ribs  pressed  in,  arm  wrenched,  contusions  of  head  and  body. 

Verd.  $1,000.— AfT.  at  €ten.  Term.— Rev.  new  tri.  ord. 


City  of  Rochester  v.  Campbell.     123  N.  Y.  405. 

Plff,  mulcted  in  damages  in  suit  of  passer-by  on  sidewalk  injured  by 
stepping  into  hole  in  its  sidewalk  opposite  a  lot  owned  by  deft's  testator; 
defts  notified  of  that  suit,  represented  by  counsel  on  its  trial;  in  pliTs 
charter  was  clause,  "it  shall  in  all  cases  be  the  duty  of  the  owner  of  every 
lot  or  piece  of  land  in  said  city,  to  keep  the  sidewalks  adjoining  his  lot  or 
piece  of  land  in  good  repair,  and  also  to  remove  and  clear  away  all  snow 
and  ice  or  other  obstruction  from  such  sidewalk;"  charter  also  provided 
remedy  for  lotowners'  neglect,  viz.,  plflTs  superintendent  given  power  to  re- 
pair after  neglect  by  owner  for  five  days  after  written  notice,  and  power 
to  collect  expenses  thereof  from  owner;  deft's  testator  omitted  to  keep  the 
sidewalk  in  repair,  whereby  such  passer-by  was  injured,  no  allegation  in  com- 
plaint that  the  lotowner  had  been  notified  by  plffs  superintendent  to  repair 
sidewalk,  nothing  said  about  it  in  opinion ;  deft  demurred,  no  cause  of  action. 

Demurrer  sustained. —  Rev.  at  Gen.  Term,  dem.  overrul. —  Rev.  judg.  of 
Spec.  Term  Aflf. 


Lewis  V.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     uj  N.  Y.  496. 

Plflf,  injured  by  train  at  crossing,  no  signals  given  as  required  by  Laws  of 
1864,  chap.  282,  road  used  as  public  highway  for  20  years,  kept  in  repair  by 
and  taken  in  charge  of  the  public  authorities;  statute  of  1854  imposing  on 
railroad  companies  duty  of  signals  at  crossings  had  been  repealed,  and  when 
the  accident  happened  (May,  1888)  there  was  no  statute  making  it  the  duty 
of  railroad  co.  to  give  such  specified  signals;  court  in  its  charge  assumed  as 
matter  of  law  the  existence  of  such  duty  and  submitted  question  of  its 
performance;  charging  that  highway  may  be  established  by  user;  deft's 
counsel  excepted  on  ground  that  crossing  was  not  public,  and  asked  court  to 
charge  that  "the  statutory  duty  of  blowing  a  whistle  or  ringing  a  bell  at 
road  crossings  only  applies  to  public  highways,  and  that  it  does  not  apply 
to  the  highway  crossing  in  this  case;"  court  charged  that  it  did  not  apply 
to  private  crossings.    Injury  to  knee  joint,  deforming  leg  and  foot 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aflf. 


Hart  V.  Naumbarg.     IJ3  N.  Y.  641. 

PMf,  employee,  riding  on  deft's  freight  sidewalk  elevator,  with  deft's  per- 
mission, elevator  of  same  kind  as  others  in  general  use,  built  by  manufac- 
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turers  of  approved  pattern,  inspected  by  them  every  three  months,  no  defect 
known  to  defendants;  suspension  chains  longer  than  necessary,  wound  ir- 
regularly about  drum,  one  of  them  slipped  over  on  to  the  shaft,  tipping  the 
elevator  up,  plff  fell  out,  fell  to  bottom  of  shaft,  plff  knew  that  the  chains 
wound  irregularly.  Injury,  right  thigh  fractured,  forearm  broken,  muscles 
of  back  lacerated,  scalp  woimd. 
Verd.  $6,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Swift  V.  Staten  Island  R.  T.  R.  R.  Co.     123  N.  Y.  645* 

Plff's  daughter,  girl  of  15,  injured  by  train  at  private  crossing,  crossing  in 
a  village  licensed  by  deft's  acquiescence,  train  running  at  high  rate  of  speed, 
said  she  looked  both  ways,  waited  for  train  on  one  track,  saw  no  other 
train  then,  crossed,  struck  by  another  train,  engineer  of  which  saw  her,  gave 
no  signal  nor  slacked  speed.  Injury,  skull  fractured,  collar-bone  and  two 
ribs  broken. 

Verd.  $676.— Aff.  at  Gen.  Term.— Aflf. 


Carpenter  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.     IJ4  N.  Y.  53* 

Passenger's  property  stolen  from  berth  in  sleeping  car  while  asleep  at 
night,  porter  not  watching. 


Brewer  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     134  N.  Y.  59. 

Plffs  intestate,  a  messenger  of  an  express  co.,  traveling  on  deft's  road  pur- 
suant to  contract  between  express  co.  and  deft,  killed  through  deft's  neg- 
ligence; there  was  a  provision  in  the  contract  between  the  companies  whereby 
the  messengers  and  certain  express  matter,  etc.,  were  to  be  carried  by  the 
railroad  co.  free  of  charge,  ''and  in  consideration  of  such  free  carriage  said 
express  company  hereby  assumes  all  transportation  risks  and  other  liabUitieB 
whatsoever  arising  in  respect  thereof,  and  agree  to  fully  indemnify  and  po- 
teet  the  railway  company  therefrom;"  not  shown  that  the  deceased  had  any 
notice  of  this  contract. 

Verd.  $4,000.— Aflf.  at  Gen.  Term.— AflT. 


Pearsall  v.  Western  Union  Tel.  Co.     IJ4  N.  Y.  256. 

Mistake  in  telegram. 


Horey  v.  Village  of  Haverstraw.     IJ4  N.  Y.  J73. 

PlflT.  fell  into  excavation  in  what  he  claimed  to  be  a  street  in  deft's  village, 
the  street  had  been  laid  out,  but  never  opened  or  worked,  part  of  it  had  been 
used  by  the  public  as  a  highway;  spot  where  excavation  made  never  used, 
fenced  oflf,  could  only  be  reached  from  private  property.    Injury,  leg  1m>lc6n. 

Verd.  $460.— Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Tacker  v.  N.  Y.  C  &  H.  R.  R.  R.  Co.     IJ4  N.  Y.  30S. 

PlfTs  intestate,  boy  of  12,  killed  at  street  crossing  by  deft's  locomotive; 
high  rate  of  speed,  no  signals,  flagmen  absent;  nine  tracks  at  the  place;  only 
evidence  that  he  looked  was  that  he  stopped  on  one  track  and  while  shifting 
bag  from  one  shoulder  to*  other,  resting  it  on  bumper  of  freight  car,  his 
face  was  turned  in  direction  from  which  engine  coming  on  next  track  but 
one,  engine  visible. 

Verd.  $2,000.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Simmont  v.  Everson.     IJ4  N*  Y.  319. 

Plff's  intestate,  passer-by  on  sidewalk,  killed  by  fall  of  front  wall  of  three 
houses  left  standing  after  fire,  which  destroyed  three  adjoining  stores  owned 
in  severalty  by  the  three  defendants;  partition  walls  partly  left  standing; 
front  walls  continuous;  soon  after  fire  front  wall  began  to  lean  toward 
street,  none  of  defts  removed  or  supported  his  own  part  of  it,  month  after 
fire  it  gave  way  near  point  where  united  with  partition  wall  of  two  of  defts 
carrying  down  entire  front  and  part  of  both  partition  walls;  none  of  the 
material  from  the  walls  of  the  other  deft  fell  on  deceased;  all  the  walls  so 
unsafe  as  to  be  public  nuisance. 

Finding  $5,000.— Aff.  at  Gen.  Term.— Aff. 


Valentine  v.  Austin.     1J4  N.  Y.  400. 

Purchaser  of  land  neglected  to  examine  papers  in  a  judgment  roll,  judg- 
ment dismissed  complaint  and  canceled  notice  of  Us  pendens. 


Oldenburg  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     124  N.  Y.  414* 

Plff's  intestate  killed  by  locomotive  going  east  at  street  crossing;  gates 
closed  for  train  going  west,  raised,  gateman  on  further  side  shouted  to  go 
ahead,  a  team  went  on,  deceased  also;  3  main  tracks  to  cross,  middle  track 
occupied  by  cars  up  to  crossing,  obscuring  sight  of  further  main  track  down 
which  engine  backing,  only  few  seconds  after  train  had  gone  by,  gateman 
began  to  lower  gate,  shouted  to  deceased,  latter  paid  no  attention,  looking 
down  at  crossing  which  was  rough,  space  between  car  on  middle  track  and 
engine  only  3  ft.,  struck  by  latter  and  rolled  under;  only  question  raised, 
contributory  negligence. 

Verd.  $2,600.— Aff.  at  Gen.  Term.- Aff. 


Wiwirowtki  v.  Lake  Shore  &  M.  S.  Ry.  Co.     124  N.  Y.  4^0. 

Plff's  intestate  run  over  at  street  crossing  by  backing  engine  at  night, 
walking  with  wife,  crossing  several  tracks,  she  looked  when  first  approached 
the  tracks,  but  there  was  no  evidence  that  she  looked  on  reaching  track 
in  question,  was  walking  directly  behind  deceased,  no  evidence  that  he  looked 
at  all. 

Verd.  $2,500.— Aff.  at  Gen.  Term.- Rev.  new  tri.  ord. 
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Cocks  V.  HaviUind.     IJ4  N.  Y.  4J6. 

Executor  allowing  coexecutor  to  mismanage  estate. 


Ford  V.  Lake  Shore  &  M.  S.  Ry.  Co.     IJ4  N.  Y.  493* 

1st  Appeal.     117  N.  Y.  638. 

On  former  appeal  no  question  whether  deft  guilty  of  negligence  in  failing- 
to  establish  proper  rule  for  loading  lumber  on  cars,  court  had  charged  in  its 
favor  on  point  that  it  was  not  called  on  to  establish  safer  mode  than  that 
shown,  verdict  notwithstanding  for  plff.  On  second  trial  new  evidence  on 
this  point  as  follows:  only  rule  of  deft  on  subject  was  employees  required 
''to  attend  to  the  loading  of  all  freight,  whether  loaded  by  station  men  or 
by  shippers,  to  see  that  it  is  safely  stored  and  so  that  it  cannot  fall  off  the 
cars;"  deft  furnished  stakes,  its  witness  testified  knew  stakes  were  necessary 
to  secure  lumber,  had  not  been  used  in  this  instance  because  distance  lumber 
carried  was  short;  on  other  railroads  a  verbal  rule  existed  that  lumber  must 
be  secured  by  stakes  and  stays  across  top  in  all  cases  no  matter  what  dis- 
tance was,  no  such  rule  on  def t's  road,  no  such  instruction  given  to  employees ; 
special  findings  by  jury,  among  them,  car  improperly  loaded,  cause  of  intes- 
tate's death,  he  free  from  ne^igence,  deft  failed  to  provide  sufficient  rule 
with  respect  to  the  loading  of  cars  with  lumber,  including  the  car  from 
which  lumber  fell,  which  if  faithfully  observed,  would  have  given  reason- 
able protection  to  its  employees. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Chryttal  v.  Troy  &  Boston  R.  R.  Co.     1J4  N.  Y.  519. 

1st  Appeal.    106  N.  Y.  164. 

On  the  new  trial  there  was  evidence  to  show  statutory  signals  not  given 
80  rods  from  the  crossing;  it  appeared  that  if  they  had  been  given,  the  warn- 
ing would  not  in  the  language  of  the  court  "  have  been  available  for  the 
protection  of  the  infant,"  it  being  too  yoimg  to  understand  it,  and  its 
mother's  care  over  it  not  being  dependent  on  her  attention  being  called  to 
the  train  by  such  signals. 

Verd.  $4,876.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Atwater  v.  Trustees  of  VilUge  of  Canandaigua.     IJ4  N.  Y.  6od. 

Though  by  the  complaint  the  action  was  to  recover  damages  for  an  al- 
leged negligent  construction  of  a  coffer-dam,  whereby  plff's  land  was  dam- 
aged by  a  set-back  of  water,  there  was  no  proof  of  negligence,  and  the  case 
turned  upon  other  questions  not  material  here. 
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Hogan  V.  Cent.  Park,  N.  &  E.  R.  R.  R.  Co.     134  N.  Y.  647. 

PlflTs  intestate,  boy  of  12,  killed  by  falling  under  one  of  deft'a  cars,  which 
could  have  been  seen,  jumped  from  another  car  while  stealing  a  ride,  and 
upon  being  approached  by  the  driver  in  a  menacing  manner. 

A  reversal  was  granted  for  obvious  error  in  refusals  to  charge,  as  well  as 
for  remarks  calculated  to  excite  prejudice  in  the  jury's  mind  against  deft. 

Verd.  $1,600.—  Aflf.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Riordan  v.  Ocean  S.  S.  Co.  of  S.     134  N.  Y.  655. 

Plff*8  intestate,  employee,  riding  on  deft's  freight  elevator  up  from  hold  of 
vessel,  caught  between  elevator  and  combing  of  hatch,  received  injuries  from 
which  died;  two  other  men  and  two  barrels  on  elevator,  ample  room  all  three 
men  to  stand  on  it  and  clear  the  hatch,  no  evidence  given  to  show  how  he 
came  to  be  outside  of  the  edge  of  elevator  platform  so  as  to  be  caught  under 
combing  of  hatch,  elevator  in  good  order  ascended  slowly;  no  gangway  man 
at  hatch  to  signal  winchman  to  raise  and  lower  elevator,  deceased  had  sig- 
naled to  hoist,  court  charged  "  if  the  deceased  was  rightfully  on  the  elevator 
at  the  time  of  his  injury,  in  the  absence  of  the  testimonji  of  an  eye  witness 
of  the  accident,  the  jury  may  assume  that  he  received  his  injury  in  the  per- 
formance of  his  duty  and  had  not  omitted  the  precautions  which  a  prudent 
man  would  take  in  the  presence  of  a  known  danger." 

Verd.  $2,750. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  absol.  agst.  plff. 


Arnold  v.  Del.  &  Had.  C.  Co.     135  N.  Y.  15. 

Pl^,  employee,  duty  to  take  disabled  cars  out  of  train  and  have  them  drawn 
on  to  cripple  track  for  repairs,  was  coupling  cars  in  yard  so  that  a  disabled 
car  might  be  set  aside  for  repairs,  was  injured  through  broken  drawhead  on 
it,  defect  obvious,  custom  in  yard  to  prop  up  broken  drawheads  to  make 
couplings  meet,  omitted  on  this  car. 

Nonsuit.—  Aff.  at  Gen.  Term.—  Aff. 


Kern  v.  De  Castro  &  D.  Sug.  Ref.  Co.     135  N.  Y.  8<^« 

Plff,  employee,  injured  through  fall  of  freight  elevator,  no  safety  appliance, 
not  used  for  riding,  only  for  carrying  up  a  bucket  suspended  beneath  plat- 
form on  a  rail,  its  wheels  resting  in  notches  in  rail,  notches  worn  smooth, 
wheels  slipped  out,  wedged  platform  against  side  of  elevator  shaft,  engineer 
released  platform  without  first  taking  slack  of  cable  up  round  cable  drum, 
slack  accumulated  on  stoppage  of  platform,  latter  fell,  broke  cable  and 
pulley  wheel,  part  of  broken  wheel  while  falling  down  shaft  deflected  in  some 
way,  shot  out  at  third  floor,  struck  plff  on  back  of  head;  had  slipped  out  of 
notches  and  wedged  platform  before,  but  so  seldom  as  to  only  indicate  care- 
lessness in  operation;  deft  had  no  notice  that  notches  had  worn  down.  In- 
jiiry,  skull  fractured. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Wheeler  v.  Oceanic  Steam  Nav.  Co.     IJ5  N.  Y.  155. 

Plff,  passenger,  delivered  to  deft  along  with  trunks  a  box  of  portraits,  box 
of  such  appearance  as  to  indicate  it  did  not  contain  ordinary  baggage,  not 
entered  on  bill  of  lading;  deft  failed  to  deliver  it  or  explain  its  loss;  endeav- 
ored to  shield  itself  from  liability  under  §  4281  of  U.  S.  Rev.  Stat.,  which 
provides,  that  if  any  shipper  of  certain  articles,  among  them  pictures,  shall 
lade  the  same  as  freight  or  baggage  without  giving  owner  of  vessel  notice  of 
true  character,  and  having  same  entered  on  bill  of  lading  ''master  and 
owner  of  such  ship  or  vessel  shall  not  be  liable  as  carriers  thereof  in  any 
form  or  manner." 

Nonsuit. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  On  a  second  appeal  it  was  held  that  a  clause  in  the  ticket,  limiting 
liability  for  baggage  to  $50,  applied.    149  N.  Y.  576. 


Purdy  V.  Rome,  Water.  &  Og.  R.  R.  Co.     135  N.  Y.  J09. 

Plff,  employee,  injured  through  deft's  negligence;  after  had  been  in  its 
employ  some  time,  was  asked  to  and  did  sign  paper,  reciting  in  consideration 
of  employment  and  compensation  to  be  paid  therefor,  and  agreeing  "that  in 
no  case  shall  the  said  railroad  company  be  liable  to  said  J.  R.  Purdy  for  any 
damages  or  injury  to  the  person  or  property  of  the  said  J.  R.  Purdy,  by 
reason  of  the  negligence  of  the  said  railroad  company;"  no  promise  of  con- 
tinuance of  employment,  no  threat  of  discharge  made.  Injury  to  back,  liver,, 
stomach,  and  chest. 

Verd.  $5,000.—  Aff.  at  Gen.  Term.—  Aff. 


Cleveland  v.  N.  J.  Steamboat  Co.     135  N.  Y.  399. 

Ist  Appeal.  68  N.  Y.  306. 
2d  Appeal.  89  N.  Y.  627. 
4th  Appeal.    167  N.  Y.  578. 

The  new  point  on  this  trial  was  the  claim  made  by  the  plff  that  the  deft 
was  negligent  in  not  closing  the  gangway  before  the  boat  started  (a  claim 
that  in  starting  the  boat  before  closing  the  gangway  the  deft's  servants  dis- 
obeyed its  standing  orders  was  held  by  court  not  to  have  been  proved) . 

Verd.  $3,000^— Aff.  at  Gen.  Term.— Rev.  new  trL  ord. 


Charlock  v.  Freel.     IJ5  N.  Y.  357. 

Plff  fell  at  night  into  hole  in  sidewalk,  left  by  deft's  workman  imgoarded; 
deft  a  contractor,  building  sewer  under  contract  with  city,  contract  reserved 
to  city  power  to  vary  and  extend  the  work  during  its  progress,  engineer  to 
fix  price  of  additional  work;  after  sewer  put  in  street,  deft  was  directed  to 
raise  its  grade  at  intersection  with  another,  did  so,  left  sidewalk  flagging 
disarranged,  rain  caused  a  hole,  deft  failed  to  have  it  guarded.  Injury,  elbow 
dislocated. 

Verd.  $1,750.— Aff.  at  Gen.  Term.— Aff. 
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Daniels  v.  Staten  Island  R.  T.  R.  R.  Co.     IJ5  N.  Y.  407. 

PlfTs  intestate  killed  at  deft's  crossing  in  a  village,  village  authorities  had 
requested  deft  to  erect  gates,  but  had  not  obtained  order  of  court  upon  ap- 
plication under  chap.  439,  Laws  1884;  flagman  there  shouted  to  deceased 
"train  coming,"  latter  deaf,  did  not  stop,  growing  dark,  train  had  passed 
other  way  few  seconds  before,  headlight  lighted,  no  headlight  on  train  which 
struck  deceased,  but  it  was  perfectly  visible,  not  running  at  excessive  speed, 
court  left  to  jury  to  say  whether  absence  of  headlight  caused  the  accident. 

Verd.  $3,500. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Kenney  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     us  N.  Y.  4^^. 

Plff's  intestate,  express  messenger  on  deft's  train,  killed  through  its  negli- 
gence,  traveled  under  contract  between  railroad  co.  and  express  co.  contain- 
ing clause,  the  railroad  co.  "  hereby  expressly  released  from  and  guaranteed 
against  any  liability  for  any  damages  done  to  the  agents  of  the  party  of  the 
second  part,  whether  in  their  employ  as  messenger  or  otherwise." 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Aff. 


Rodrian  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.     135  N.  Y.  5^6. 

Plff's  intestate  killed  by  deft's  train  at  street  crossing,  familiar  with  it» 
approached  track  with  shawl  over  head  and  ears,  no  evidence  that  she 
looked  up  and  down  track,  or  stopped  or  listened,  only  evidence  being  that 
she  appeared  to  look  directly  in  front  of  her;  track  free  io  observation  at 
least  700  ft.  from  any  point  within  8  ft.  of  track,  her  attention  may  have 
been  diverted  by  train  passing  on  further  track,  from  which  she  was  in  no 
danger,  or  by  ditch  across  street  2  ft.  from  track,  or  by  both. 

Verd.  $6,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  The  first  half  of  the  opinion  is  taken  up  with  a  statement  of  what 
the  court  itself  calls  postulates.  Yet  these  have  been  transferred  bodily  to 
the  head-note  as  new  points  decided.  It  seems  to  have  become  the  custom  in 
the  later  volumes  of  the  Court  of  Appeals  reports  to  lengthen  the  head-notes, 
and  put  in  to  them  a  good  part  of  the  opinion.  Rulings  which  have  been 
made  years  ago  and  have  become  well  settled  and  alluded  to  as  such  in  the 
opinion,  are  repeated  in  the  head-notes,  of  case  after  case,  as  if  they  were 
new  and  but  just  decided.  If  the  statement  of  facts  may  be  conveniently  con- 
densed into  a  few  words,  ending  in  a  formula  "  for  other  material  facts  see 
the  opinion,"  and  if  the  opinion  can  be  copied  into  the  head-notes,  what  need 
is  there  to  have  a  skilled  lawyer  as  a  reporter?  Much  labor  would  be  saved 
to  the  profession  if  the  facts  in  every  case  were  carefully  digested  in  the  state- 
ment of  facts,  and  its  rule  formulated  in  the  head-note. 


Nash  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     us  N.  Y.  715* 

Plff  injured  at  private  crossing,  when  35  ft.  from  it  allowed  his  horse  to 
trot  to  and  upon  the  track,  struck  by  train;  at  any  point  within  25  ft.  of 
track  it  could  have  been  seen  for  half  a  mile.  Injury  to  hip  and  knee,  scalp 
leound,  side  cx)ntused. 

Verd.  $2,000.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Sutherland  v.  Troy  &  Boston  R.  R.  Co.     IJ5  N.  Y.  737. 

Plff'B  intestate,  freight  engineer,  killed  in  collision  between  his  train  (be- 
lated) and  another  going  in  opposition  direction,  one-track  road.  [The  state- 
ment of  the  facts  in  the  report  is  not  only  obscure  and  incomplete,  but  evi- 
dently inaccurate,  but  it  has  not  been  thought  necessary  to  examine  the 
appeal-book  in  order  to  state  them  exactly,  because  the  points  on  which  the 
appeal  was  decided  render  it  unnecessary.]  Plflf  claimed  that  the  accident 
was  due  to  mistake  of  telegraph  operator  in  taking  in  red  flag  at  his  station, 
and  that  he  was  incompetent;  only  proof  to  sustain  allegation  of  incom- 
petency was  that  he  was  but  little  over  17  years  old;  he  had  had  a  year's 
experience,  had  been  three  months  at  the  station  in  question  discharging  his 
duties  satisfactorily,  had  been  employed  on  recommendations  of  a  manager 
of  a  telegraph  co.  and  train  dispatcher  of  another  railroad,  was  shown  to  be 
conversant  with  rules  and  a  "  first-class  operator,"  also  young  men  generally 
better  operators  than  older  men;  this  evidence  not  controverted  by  plflf; 
deceased  was  running  at  35  miles  an  hour,  when  rules  required  only  15,  had 
he  been  running  on  schedule  time  he  would  have  been  compelled  to  stop  at 
station  in  question  to  wait  for  a  passenger  train  to  pass  him,  and  would  not 
have  met  the  colliding  train;  collision  due  to  taking  in  of  red  flag  and  his 
traveling  at  forbidden  speed. 

Verd.  $3,000.—  Aflf.  at  Gen.  Term.—  Eev.  new  tri.  ord. 


Manahan  v.  Steinway  &  H.  P.  R.  R.  Co.     125  N.  Y.  760. 

Plflf,  boy  of  12,  run  over  by  deft's  "bob-tail"  car  while  crossing  track  in 
front  of  it,  he  testified  saw  car  and  had  time  to  cross  track;  only  claim  of 
negligence  on  deft's  part  was  that  driver  had  accelerated  motion  of  car  as 
plflf  crossed,  no  testimony  that  horse  was  whipped  up  or  speed  quickened, 
court  refused  to  charge  that  there  was  no  evidence  that  speed  of  horae  was 
increased.    Injury  to  feet  and  leg,  tumor. 

Verd.  $2,600.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Mehegan  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     IJ5  N.  Y.  768. 

Plflfs  intestate  killed  by  train  at  street  crossing,  train  in  plain  sights  back- 
ing down,  deceased  either  did  not  look  or  heedlessly  attempted  to  cross. 
Verd.  $5,000.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Hogan  V.  Smith.     IJ5  N.  Y.  774. 

PlflTs  intestate,  longshoreman  in  employ  of  deft,  a  stevedore  loading  vessel 
with  flour;  in  the  square  of  the  hatch  above  hold  workmen  had  laid  plank 
and  built  upon  it  with  bags  of  flour  what  is  called  a  "  stool,"  upon  which  four 
men  stood  and  received  the  flour  lowered  to  them  in  slings,  and  then  deliv- 
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ered  it  to  other  men,  who  stowed  it  away;  customary  for  the  longshoremen 
to  extend  planks  on  which  "  stool "  constructed  to  some  distance  outside  of 
it,  that  precaution  omitted,  deceased  struck  by  descending  load,  killed  by 
falling  into  hold;  if  plank  laid  in  usual  manner  life  saved;  deceased's  fellow 
servants  built  stool  for  own  convenience  in  doing  their  work^  deft  supplied 
sufficient  plank. 
Verd.  $1,500. —  Aff.  at  €ten.  Term. —  Rev.  new  tri.  ord. 


Callen  v.  Norton.     ij6  N.  Y.  i. 

PlflTs  intestate,  laborer  in  deft's  quarry,  drilling  rock  for  blasting  under 
foreman's  directions,  11  holes  drilled,  charged  fuse  aftached,  fired,  only  10 
exploded,  foreman  examined  unexploded  hole,  found  fuse  unconsumed,  failed 
to  remove  it,  next  day  foreman  put  men  drilling  holes  within  2  ft.  of  undis- 
charged hole,  ordered  deceased  to  drill  below  it,  exposed  fuse,  in  some  way 
ignited  charge,  explosion,  rock  cast  out,  fell  on  deceased,  killed  him. 

Verd.  $1,250. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Wooden  v.  Western  N.  Y.  &  Pa.  R.  R.  Co.     I36  N.  Y.  lo. 

2d  Appeal.     147  K.  Y.  608. 

Plff's  husband -killed  through  deft's  negligence,  in  Penn.,  deft  a  N.  Y.  cor- 
poration with  portion  of  its  road  in  Penn.,  plff  appointed  in  Erie  co.,  N.  Y., 
adm'x  of  deceased's  estate,  decjeased  left  his  widow  and  three  children  him  sur- 
viving; statute  in  Penn.  allows  action  in  such  case  by  widow,  sum  recovered 
to  go  to  widow  and  children  in  proportion  they  would  take  of  personal  prop- 
erty, damages  unlimited,  statute  otherwise  similar  to  our  Death  Act.  Suit 
not  brought  by  plff  in  her  representative  capacity.  Demurrer,  no  cause  of 
action. 

Dem.  ovemil. —  Aff.  at  GJen.  Term. —  Aff. 


Hunter  v.  Cooperstown  &  Sutq.  Valley  R.  R.  Co.     ij6  N.  Y.  iS. 

1st  Appeal.    112  N.  Y.  371. 
New  fact,  train  going  only  two  miles  an  hour  instead  of  four  to  six,  as 
proved  on  former  trial. 
Verd.  $5,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Botler  V.  Townsend.     ij6  N.  Y.  ios* 

Plff's  intestate,  caulker  in  deft's  employ,  killed  by  breaking  of  a  staging 
erected  around  hull  of  vessel  whicfi  he  was  caulking;  staging  erected  by  a 
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gang  of  men  called  "lumpers,"  under  direction  of  foreman,  foreman  had  con- 
tracted with  defts  to  do  the  work  of  "  lumpers  *'  on  the  vessel  at  so  much  per 
sheet  of  metal  run  on,  this  included  the  erection  of  the  staging,  foreman  had 
power  to  employ  and  discharge  men,  defts  had  nothing  to  do  with  the  men, 
were  to  furnish  the  materials  for  the  staging  and  pay  for  the  whole  work  of 
the  "lumpers"  at  the  rate  above  stated,  the  planks  which  broke  had  heen 
examined,  condemned,  and  marked  as  imsafe,  but  through  negligence  of  one 
of  the  "lumpers"  was  used;  defts  had  directed  their  own  foreman  to  look 
after  safety  of  the  scaffold. 
Verd.  $6,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Shipman  v.  Bank  of  State  of  N.  Y.     ij6  N.  Y.  31S. 

Payment  of  depositor's  money  on  forged  indorsements. 


Kelver  v.  N.  Y.,  Chic.  &  St.  LoaU  R.  R.  Co.     ij6  N.  Y.  365. 

Plff'fl  cattle  strayed  from  adjoining  farm,  over  tracks  of  two  other  roads, 
on  to  deft's  tracks,  and  were  killed  by  engine  on  latter;  at  spot  in  question 
five  companies  had  parallel  tracks,  deft*s  in  the  center,  no  fences  between 
deft's  tracks  and  the  next  ones  on  either  side^  only  7  ft.  between  such  tracks, 
leaving  space  of  only  3  ft.  between  passing  trains,  no  fences  between  farm 
and  tracks  of  other  co.,  nothing  to  prevent  cattle  from  straying  from  farm 
on  tracks;  evidence  that  it  would  have  been  dangerous  to  passengers  and 
employees  for  deft  to  have  erected  a  fence  between  its  own  tracks  and  those 
of  the  next  road  excluded. 

Verd.  for  plff .—  Aff .  at  Gen.  Term.—  Aff . 


Timlin  v.  Standard  Oil  Co.     ij6  N.  Y.  514. 

Plff's  intestate,  working  on  railroad  track,  killed  by  falling  wall  on  adjoin* 
ing  premises,  wall  111  ft.  long,  60  ft.  of  it  fell,  easterly  wall  of  a  shed  used 
at  the  time  for  storing  oil,  had  been  out  of  plumb  and  dangerous  for  years, 
premises  let  by  owner  to  deft,  the  Acme  Oil  Co.,  deft,  the  Standard  Oil  Co., 
admitted  that  it  had  been  owner  of  the  lease  from  its  execution,  and  that  its 
liability  was  to  be  determined  as  if  its  name  was  in  lease,  no  evidence  of  any 
assignment  or  sublease  to  it;  northern  half  of  premises,  being  part  where  wall 
fell,  sublet  by  Standard  and  Liscomb  Oil  Co.  to  defts,  Murphy  &  liscomb;  offi- 
cers of  Standard  Oil  Co.  knew  or  ought  to  have  known  at  the  time  of  dangerous 
condition;  no  evidence  that  Murphy  &  L.  knew  or  had  notice  of  it. 

Verd.  $6,000.— Aff.  at  Gen.  Term. — ^Aff.  as  to  corporation  defts:  Rev.  new 
tri.  ord.  as  to  individual  defts. 
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Whittaker  v.  Del.  &  Hud.  C.  Co.     ij6  N.  Y.  844- 

Plff's  intestate,  fireman  on  freight  train  running  into  yard  ahead  of  time 
under  orders,  night  dark  and  foggy,  killed  in  collision  with"  engine  standing 
awaiting  orders  on  main  track;  deft's  rule  was,  engines  while  awaiting  orders 
not  to  stand  on  main  track;  it  was  shown  that  for  at  least  a  year,  deft's 
engineer  had  been  in  habit  of  disobeying  this  rule,  freight  train  running  into 
yard  at  seven  miles  an  hour^  rule  was  that  "  all  engineers  must  approach 
and  pass  all  stations  cautiously,  whether  they  are  to  stop  or  not." 

Nonsuit. —  Rev.  new  tri.  ord.  at  (Jen.  Term. —  Aff.  judg.  absol.  agst.  deft. 


Cregan  v.  Maraton.     ij6  N.  Y.  568. 

Plff's  intestate,  employee,  killed  by  fall  of  bucket  of  coal,  while  loading 
coal  on  vessel  by  aid  of  derrick,  rope  broke;  defts  furnished  proper  ropes, 
bought  large  quantity,  cut  it  up  in  lengOis,  called  falls,  kept  them  in  dry 
storeroom  under  lock  and  key;  when  new  fall  needed,  word  sent  to  office,  at 
once  supplied,  life  of  fall  fourteen  to  twenty  days,  no  telling  just  how  long, 
might  be  sound  in  morning  and  become  frayed  and  dangerous  before  night, 
workmen  could  tell  when  new  fall  needed,  they  examined  the  fall  daily, 
custom  of  engineer  specially  to  do  so,  had  examined  fall  in  question  day  or 
two  before;  thought  it  safe;  cx>urt  charged  duty  of  master  to  watcti  rope  and 
its  changes  of  condition,  engineer  his  deputy  for  that  purpose,  and  negligence 
of  engineer,  if  it  existed,  was  that  of  master. 

Verd.  $6,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri  ord. 


Lee  V.  VacaamOil  Co.     ij6  N.  Y.  579. 

This  was  a  controversy  as  to  an  attorney's  lien,  growing  out  of  a  settle- 
ment by  deft  with  plff,  made  subject  to  the  lien,  after  judgment  upon  a  ver- 
dict of  $5,000  for  negligently  causing  death  of  plff's  intestate,  her  husband. 


Fenton  v.  Second  Ave.  R.  R.  Co.     ij6  N.  Y.  6j5* 

Plff's  intestate,  boy  of  10,  run  over  by  deft's  street  car  between  the  cross- 
ings of  a  cross  street;  as  car  came  up,  boy  darted  from  northwest  comer 
diagonally  to  southeast  comer,  stumbled  on  westerly  rail,  fell  on  track  20 
ft.  ahead  of  horses,  going  six  miles  an  hour,  brakes  not  applied  until  horses 
struck  boy,  no  evidence  that  by  exercise  of  all  the  vigilance  that  law  requires 
of  drivers  under  such  circumstances,  driver  could,  after  boy  fell,  have  arrested 
car  in  time. 

Verd.  $3,200. —  Aff.  at  Gen.  Term. —  Rev.  new  In.  ord. 
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Corcoran  v.  Del.,  Lack.  &  W.  R.  R.  Co.     ij6  N.  Y.  673. 

Plff,  car  repairer,  at  work  repairing  car  on  repair  switch,  liad  red  flag  out; 
through  negligence  of  assistant  yardmaster,  who  knew  he  was  there,  another 
car  was  sent  on  to  the  switch,  collided  witt  car  being  repaired,  plff  injured; 
among  deft's  rules,  were,  "men  repairing  cars  must  see  for  themselves  that 
they  are  protected  by  a  flag  when  under  and  between  ihe  cars,"  "  a  red  flag 
by  day,  red  light  or  Are  on  track  by  night  indicates  danger;  on  perceiving 
such,  the  engineer  shall  immediately  stop  his  train  before  passing  such  signal," 
"all  employees  of  the  co.  are  expected  and  required  in  all  cases  to  exercise 
greatest  care  and  watchfulness  to  prevent  injury  or  damage  to  person  or 
property;  vigilance  and  watchfulness  insure  safety,  in  all  cases  of  doubt  adopt 
the  safe  course;"  another  provided  that  every  employee  must  acquaint  him- 
self with  rules  and  keep  a  copy,  gave  directions  where  to  get  them  and  how 
new  ones  were  promulgated;  it  was  left  to  jury  to  say  whether  rules  insuffi- 
cient in  not  in  terms  prohibiting  moving  of  cars  upon  the  one  where  red  flag 
was;  court  refused  to  chaxge  that  if  cause  of  accident  was  act  of  assistant 
yardmaster,  knowing  that  plff  had  gone  to  this  car  to  repair  it,  in  having 
switch  opened  and  letting  the  other  come  in  contact  with  it,  plff  cannot  re- 
cover.   Injury,  leg  crushed. 

Verd.  $3,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


McDonald  v.  State  of  N.  Y.     1J7  N.  Y.  iS. 
Eastman  v.  Same. 

Two  cases  arising  out  of  same  accident,  tried  together.  Claimants  injured 
by  fall  of  bridge  over  State  canal,  were  rolling  two  heavy  mill  stones  over  it, 
united  by  axletree  so  short  that  they  were  only  21  inches  apart,  bridge 
gave  way;  bridge  erected  five  years  before,  original  construcUon  changed  a  few 
months  before  and  one  of  the  persons  making  the  change  was  allowed  to 
testify  that  he  left  the  bridge  safe  for  the  ordinary  purpose  of  a  highway;  a 
bridge  builder  was  allowed  to  testify  that  stones  like  those  in  question  were 
an  excessive  load,  too  large  for  the  bridge  to  carry  as  originally  constructed. 

Award  agst.  claimants. —  Rev.  new  hear,  directed. 


Whitney  v.  Town  of  Ticonderoga.     137  N.  Y.  40. 

Plff,  driving  at  night  in  street  of  village  in  deft's  town,  thrown  out  of  cart 
in  collision  with  another  vehicle  due  to  deft's  road  scraper  having  been  left 
in  the  street;  "the  several  towns  in  this  State  shall  be  liable  to  any  person 
suffering  the  same,  for  all  damages  to  a  person  or  property  by  reason  of 
defective  highway  or  bridges  in  such  towns,  in  cases  which  the  commissioner 
or  commissioners  of  highways  of  said  towns  are  now  by  law  liable  therefor, 
instead  of  such  commissioner  or  commissioners  of  highways."  Laws  1881, 
chap.  700,  §  1;  complaint  alleged  that  highway  commissioner  had  carelessly 
placed  and  left  scraper  in  highway;  answer  alleged  he  had  used  due  care  in. 
placing  and  leaving  it;  pleadings  put  in  evidence.  Injury,  concussion  of  spine, 
leg  paralyzed. 

Verd.  $2,200.— Aff.  at  Gen.  Term.— Aff. 
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Brady  v.  Manhattan  Ry.  Co.     IJ7  N.  Y.  46. 

Plff,  passenger,  fell  between  platforms  of  car  and  station  whDe  alighting, 
evidence  of  similar  accidents  at  other  station  admitted  to  show  that  the 
space  between  the  platforms  was  unsafe  and  dangerous  to  passengers,  and 
to  charge  defts  with  notice  thereof,  but  the  conditions  were  not  similar,  the 
space  being  wider  and  the  time  of  day  not  the  same.  Injury,  leg  broken, 
womb  injured. 

Verd.  $6,000.—  AfT.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Stoddard  v.  Village  of  Saratoga  Springi.     IJ7  N.  Y.  j6i. 

Deft  maintained  a  sewer  in  such  a  manner  as  to  cast  sewage  on  adjacent 
land. 


McNally  v.  City  of  Cohoes.     IJ7  N.  Y.  350. 

Plff,  passer-by,  slipped  on  ice  on  deft's  sidewalk;  charter  amended  by  chap. 
183,  Laws  I881,  provided  that  -city  of  Cohoes  not  liable  for  any  damage  on 
account  of  any  street,  highway,  bridge,  culvert,  sidewalk,  or  crosswalk  in 
said  city  being  out  of  repair,  imsafe,  dangerous,  or  obstructed  by  snow,  ice,  or 
otherwise  unless  actual  notice  thereof  given  to  common  coimcil  or  street 
superintendent  twenty-four  hours  previous  to  such  damage;  no  evidence 
that  common  council  or  street  superintendent  had  any  actual  knowledge  of 
the  ice  in  question ;  ice  had  been  on  walk  for  three  weeks,  covered  with  ashes, 
superintendent  had  a  few  days  before  seen  it  in  this  condition,  after  that  rain 
fell,  froze,  and  ice  on  which  plff  slipped  thereby  formed. 

Nonsuit.—  Aff.  at  Gen.  Term.—  Aff . 


Pell  V.  Reittliart.     IJ7  N.  Y.  381. 

Plff,  tenant  of  room  in  deft's  tenement-house,  foot  caught  in  hole  in  carpet 
on  general  stairway,  fell;  evening,  hall  lighted;  carpet  in  holes  for  months, 
deft  notified,  promised  to  remove  it,  plff  knew  of  its  condition;  evidence  of 
condition  of  stair  carpet  on  following  morning  admitted.  Injury,  arm,  shoul- 
der, and  back  injured,  miscarriage,  womb  injured,  shock,  impairing  sight. 

Verd.  $600. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  on  verd.  aff. 


Woodman  v.  State  of  N.  Y.     137  N.  Y.  397. 

Claimant,  driving  load  of  hay  over  bridge  of  State  canal,  injured  by  fall 
of  bridge,  due  to  breaking  of  decayed  beam,  negligently  used  in  construction 
of  bridge;  by  Laws  of  1877,  chap.  404,  it  was  provided,  that  part  of  canal 
should  be  abandoned  after  May  1,  1878,  act  contained  provisions  for  selling 
and  conveying  it  to  adjacent  owners,  provided  latter  would  release  State 
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from  all  obligations  to  maintain  bridge  and  from  liabiliiy  for  damages  arising 
from  abandonment,  also  that  no  person  should  have  any  claim  by  reason  of 
the  abandonment  or  discontinuance  of  canal;  accident  happened  in  1880,  no 
sale  or  conveyance  had  under  the  act.  Injury  to  head  and  face,  nose  broken, 
spine  injured,  sight  impaired.  ($310  for  medical  expenses  and  injury  to 
horse  and  wagon.) 
Award  $2,310.—  Aff. 


Jennings  v.  Grand  Trunk  Ry.  of  C.     uy  N.  Y.  438. 

Potatoes  shipped  over  deft's  road  to  a  point  beyond  its  line,  under  through 
contract;  carrier  beyond  deft's  line  neglected  to  deliver  all,  delayed  delivery 
of  the  rest;  agreement  in  bill  of  lading  exempting  carrier  for  delay  generally, 
but  silent  as  to  exemption  for  delay  occasioned  by  negligence;  before  ship- 
ment, contract  as  to  through  rates  made  by  letters;  at  time  of  shipment 
shipper's  agent  not  specially  authorized  thereunto,  signed  shipping  bills  on 
deft's  blanks,  purporting  to  be  requests  that  deft  receive  the  property  subject 
to  terms  thereon  stated,  which  limited  deft's  conmion-law  liability;  shippers 
had  no  knowledge  of  these  shipping  bills,  knew  of  general  custom  of  railroad 
companies  to  require  them  and  that  they  contained  terms  and  conditions; 
bills  of  lading  sent  by  defts  to  shippers  after  goods  had  gone  on. 

Rep.  of  referee  in  plfTs  favor  aff. 


Kammel  v.  Qemuinia  Savings  Bank.     IJ7  N.  Y.  4M. 

Payment  of  savings-bank  account  to  wrong  person. 


Stewart  v.  Stone.     IJ7  N.  Y.  500. 

Property  in  possession  of  bailee  destroyed  by  fire,  no  evidence  of  ne^igenee 
apart  from  fact  of  fire. 


Getty  V.  Town  of  Hamlin.     IJ7  N.  Y.  636. 

Plff,  driving  on  to  deft's  bridge,  went  over  embankment,  not  guarded,  cave-in 
at  approaches  due  to  retaining  wall  out  of  repair;  evidence  admitted  as  to 
what  highway  commissioners  did  to  fix  bridge  after  the  accident.  Injury, 
head  and  shoidder  injured,  concussion  of  brain. 

Verd.  $2,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Williams  V.  Del.,  Lack.  &  W.  R.  R.  Co.     IJ7  N.  Y.  643. 

Isl  Appeal,     ire  N.  Y.  628. 

3d  Appeal.     155  N.  Y.  158. 
Plff  injured  through  deft's  negligence.    Injury,  hand  amputated. 
Verd.  $4,000. —  Rev.  at  Qen.  Term,  new  tri.  ord. —  App.  dismissed. 
No  question  but  one  of  practice. 
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Phillips  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     lay  N.  Y.  657. 

Plff  injured  hy  being  thrown  from  wagon  driven  by  another  over  deff s 
crossing,  gates  each  side  of  tracks,  wagon  had  passed  through  one  gate, 
crossed  tracks,  horse  under  one  gate,  gate  lowered  hit  his  back,  frightened 
him,  became  unmanageable,  rein  broke,  horse  turned,  upset  wagon;  court  re- 
fused to  charge  "if  the  proximate  cause  of  the  injury  of  the  plff  was  the 
breaking  of  a  defective  rein,  the  plff  not  entitled  to  recover,"  also  refused 
two  other  requests,  but  recalled  jury  and  charged  them.    Injury  to  spine. 

Verd.  $6,000.-—  Aff.  at  Gen.  Term.—  Aff . 


Stouter  V.  Manhattan  Ry.  Co.     IJ7  N.  Y.  661. 

Plff,  passenger,  injured  in  collision  of  her  car  with  engine  on  side  track; 
physician  who  had  attended  her  day  after  injury  allowed  to  state  that  after 
birth  of  child  three  months  after  injury,  abscess  in  breast  formed,  caused 
pain,  had  to  be  lanced,  was  in  region  where  plff  was  bruised  by  accident  and 
near  fractured  rib,  and  in  his  opinion  abscess  caused  by  that  bruise. 

Verd.  $8,000.— Aff.  at  Gen.  Term.— Aff. 


Alexander  v.  Rochester,  C.  &  B.  R.  R.  Co.     ij8  N.  Y.  13. 

2d  Appeal.     144  N.  Y.  636. 

Plff,  passenger,  struck  by  end  of  lumber  on  lumber  wagon  penetrating  side 
of  street  car,  wagon  had  approached  on  opposite  track,  when  abreast  of  car 
its  driver  suddenly  turned  out,  ends  of  boards  swung  against  car,  car  was 
being  driven  at  rapid  rate,  driver  happened  to  see  wagon  turning,  braked  up 
at  once.    Injury,  concussion  of  spine. 

Verd.  $8,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Reiss  V.  N.  Y.  Steam  Co.     ij8  N.  Y.  103. 

Plff's  goods  injured  by  steam  escaping  from  service  valve  in  deft's  steam 
pipes  through  which  steam  was  furnished  by  deft  to  the  buildings  in  which 
plffs  were  tenants,  pipes  put  in  by  deft,  connection  made  and  tested  on  a 
Saturday,  store  closed  till  following  Tuesday,  on  which  day,  soon  after  open- 
ing of  store,  bonnet  on  service  valve  blew  off,  allowing  steam  to  escape,  valve 
bought  of  manufacturers  of  high  repute,  no  evidence  of  any  defect  or  want  of 
care  in  its  manufacture,  no  such  accident  had  happened  before  in  deft's  busi- 
ness, no  evidence  of  negligence  except  by  way  of  inference  from  fact  of  bonnet 
being  blown  out. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Demarest  v.  Flack.     128  N.  Y.  305. 

Plff,  while  riding  on  a  toboggan  slide  belonging  to  the  "  America's  \^nter 
Caniival  Co.,"  injured  through  negligence  of  its  employees.  The  question  was 
whether  defts  were  to  be  considered  as  partners  or  stockholders  of  a  corpora- 
tion formed  in  another  State. 

Nonsuit.—  Aff .  at  Gen.  Term.—  Aflf. 


Gates  V.  State  of  N.  Y.     ij8  N.  Y.  jji. 

Claimant,  a  laborer  upon  State  canal,  repairing  bridge  upon  it,  bridge  gave 
way  from  structural  weakness;  by  the  act  then  in  existence  the  canal  ap- 
praisers had  jurisdiction  to  hear  and  determine  such  claims  against  the  State, 
but  the  proceeding  had  to  be  begun  by  filing  a  claim  in  their  office,  claim 
mailed  to  canal  appraisers  within  two  years  of  time  of  accident,  not  received, 
no  claim  filed;  nine  years  after  accident  Legislature  passed  act  directing 
board  of  claims  to  hear  this  claim  and  award  in  like  manner  as  though  claim 
filed  within  time  now  provided  by  law. 

Award  agst.  claimant. —  Aff. 


Wallace  v.  Vacunni  Oil  Co.     ij8  N.  Y.  579. 

Plff  injured  by  explosion  of  naphtha,  which  had  leaked  into  city  sewer 
from  defective  pipe  of  deft;  his  physician  was  allowed  to  testify  that  in  his 
opinion  ''trouble  of  heart  and  spinal  trouble  not  likely  to  improve;"  this 
was  in  answer  to  a  question  for  his  opinion  based  on  age  of  plff  and  history 
of  his  case,  "  and  what  you  have  learned  of  it  in  aH  ways."  Injury,  head» 
face,  arms,  shoulders  burned. 

Verd.  $14,100.— Aff.  at  Gen.  Term.— Aff. 


Moylan  v.  Second  Ave.  R.  R.  Co.     ij8  N.  Y.  583. 

Plff,  passenger,  injured  while  boarding  slowly-moving  street  car,  open  car, 
conductor  had  signaled  to  stop,  slacked  up,  did  not  stop,  nearly  stopped,  plff 
got  on  near  center,  started  up  fast,  before  he  got  inside  of  car  hit  by  hub  of 
truck,  plff  26  years  old.    Injury  to  back,  causing  chronic  pleurisy. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Cohen  v.  The  Mayor,  Etc.,  of  N.  Y.     ij8  N.  Y.  594* 

Ist  Appeal.    113N.  Y.532. 
No  new  question. 
Verd.  $4,583.33.—  Aff.  at  Gen.  Term.—  Aff.  with  10  per  cent.  dam. 
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Barrett  v.  Smith.     ij8  N.  Y.  607. 

Plff,  girl  of  four,  hit  by  horse  of  defies  truck,  driven  along  avenue  faster 
than  ordinance  allowed;  several  children  had  gathered  at  high  wall  on  side 
of  avenue  to  watch  a  bird,  no  sidewalk,  children  could  be  seen  several  blocks 
off,  driver  drove  within  3  or  4  ft.  of  the  wall,  children  scattered,  plff  fright- 
ened, took  wrong  way  to  escape. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Abel  V.  Del.  &  Hud.  C.  Co.     ij8  N.  Y.  66j. 

1st  Appeal.    103  N.  Y.  681. 

New  evidence  related  to  deft's  rules  to  protect  car-repairers  and  what 
was  done  under  them;  there  was  rule  that  red  flag  meant  danger,  no  rule 
charging  any  particular  employee  with  duty  of  putting  up  red  flag  when  re- 
pairers at  work  on  cripple  track,  nor  of  taking  it  down;  the  flag  which  had 
been  up  to  protect  deceased  was  taken  down  by  some  one,  by  whom  not 
shown;  rules  of  other  companies  as  to  protecting  repairers  put  in  evidence; 
court  charged  in  effect  jury  to  determine  in  view  of  evidence  and  of  rules  of 
other  companies  whether  deft  had  discharged  its  duty  and  were  not  to  find 
a  rule  proper  or  improper  because  some  other  company  had  adopted  or  re- 
jected it. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 


McQuigan  v.  Del.,  Lack.  &  W.  R.  R.  Co.     IJ9  N.  Y.  50. 

Action  to  recover  damages  for  physical  injuries  resulting  from  negligence. 

Motion  by  deft  for  an  order  to  compel  plff  to  submit  to  a  surgical  exami- 
nation of  his  person  by  surgeons  appointed  by  the  court  with  a  view  of 
enabling  them  to  testify  as  to  the  existence  and  extent  of  the  alleged  injury, 
and  for  the  appointment  of  a  referee,  under  whose  directions  such  examina- 
tion should  be  had. 

Motion  denied. — Aff.  at  Gen.  Term. — ^Aff. 

Note. —  Such  examination  can  now  be  had.  See  amendment  of  1893,  to 
§  873  of  the  Code. 


0*Neil  V.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.     1J9  N.  Y.  IJ5. 

Plff,  passenger,  injured  in  collision  between  car  and  a  truck,  due  to  con- 
curring negligence  of  both  defts;  evidence  on  behalf  of  deft  railroad  co.  by 
an  expert,  a  truckman  of  large  experience  in  driving,  to  the  effect  that  a 
truck  under  the  circumstances  in  question  could  be  stopped  within  3  or  4  ft, 
admitted  against  objection  of  individual  deft,  the  truck-owner;  car  was 
crossing  and  truck  was  going  up  a  street;  court  refused  to  charge  on  behalf 
of  railroad  co.  that  the  car  in  crossing  the  street  had  the  right  of  way, 
which  truck-driver  was  bound  to  respect.  Injury,  teeth  knocked  out,  face 
injured,  arm,  shoulder,  side  and  hip  bruised  and  sprained;  shock,  deafness 
ensuing. 

Verd.  agst  both  $1,000.— Aff.  at  Gen.  Term.— Aff. 
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Mulligaii  V.  N.  Y.  &  Rockaway  Beach  R.  R.  Co.     129  N.  Y.  506. 

Plff,  passenger,  arrested  by  police  officer  on  mistaken  suspicion  of  having 
)^ven  a  counterfeit  bill  to  deft's  ticket  agent  in  payment  for  ticket,  agent 
assisted  in  arrest,  no  authority  from  deft  to  do  so;  supposed  bill  to  be  bad^ 
took  it  to  aid  police. 

Verd.  $1,000.— Aflf.  at  Gen.  Term. —  Rev.  new  tri.  onL 


>(.  Y.,  L.  Erie  &  W.  R.  R.  Co.  v.  The  Atlantic  Ref.  Co.     129  N.  Y.  597- 

PlfiTs  express  train  wrecked  in  collision  ¥rith  lumber  blown  on  to  main 
^track  from  car  on  siding;  lumber  belonged  to  deft,  had  been  loaded  by  it  on 
plfTs  car,  transported  by  plff  to  its  destination,  partially  unloaded  by  deft, 
left  in  loose,  insecure  condition  over  night,  storm  came  up,  blew  it  on  to 
main  track,  plfTs  express  train  ran  into  it  about  midnight;  evidence  that 
the  plff  had  no  watchman  at  this  siding  where  building  of  oil  tanks  going  on; 
abo  that  plff's  car  in  which  lumber  transported  was  not  a  lumber  car  ex- 
cluded. 

Verd.  for  plff. —  Rev.  at  Gren.  Term,  new  trL  ord. —  Rev.  judg.  on  verd.  aff. 


JVlcSherry  v.  Trustees  of  VilUge  of  Canandaigna.     i^  N.  Y.  613. 

Plff  injured  by  fall  through  defective  grating  in  deft's  sidewalk;  it  was 
claimed  by  deft  that  under  its  original  charter  its  trustees  were  under  no 
obligation  to  repair  its  sidewalks,  but  however  that  might  be,  by  Laws  of 
1854,  chap.  352,  it  was  provided  that  deft*s  trustees  should  be  commissioners 
of  highways,  and  among  other  things  have  power  to  repair  sidewalks;  it  was 
shown  that  a  person  who  was  employed  by  the  trustees  to  examine  the 
streets,  and  who  was  caUed  the  street  commissioner  of  the  village  had  knowl- 
edge of  the  defect  in  question.    Injury,  foot  sprained. 

Verd.  $1,500.— Aff.  at  Gen.  Term.— Aff. 


FinneU  v.  Del.,  Lack.  &  W.  R.  R.  Co.     IJ9  N.  Y.  669* 

Plff,  brakeman,  injured  while  coupling  car  on  branch  track,  engine  back- 
ing slowly  under  his  directions,  got  down  from  toider,  walked  on  track, 
behind  it,  taking  link  out  of  drawhead,  track  not  ballasted,  caught  foot 
between  two  ties,  wheels  of  tender  went  over  his  legs,  day  time,  track  in  full 
sight,  no  necessity  to  have  walked  on  track.    Injury,  both  legs  amputated. 

Verd.  $8,500.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Morrison  v.  Broadway  &  Seventh  Ave.  R.  R.  Co.     130  N.  Y.  i66. 

Plff,  passenger,  injured  while  attempting  to  board  deft's  car,  70  years  old, 
signaled  car  to  stop  in  crowded  street,  car  slacked  up,  did  not  fully  stop. 
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horses  walking,  plff  took  hold  of  rail,  put  his  foot  on  step,  driver  let  brake 
go,  car  started  with  a  jerk,  plfiTs  foot  thrown  off  step,  he  dragged  some  dis- 
tance, holding  on  to  rail,  carried  nothing  in  his  hand.    Injury  to  muscles  of 
right  arm,  permanent. 
Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Keane  v.  Village  of  Waterford.     130  N.  Y.  188. 

Plff,  passer-by  at  night,  slipped  on  ridge  of  ice  formed  on  sidewalk,  several 
inches  high,  been  there  a  week,  formed  from  snow  of  two  snow  storms  un- 
removed;  after  accident  plff  found  to  have  symptoms  of  certain  disease,  in 
regard  to  which,  medical  experts  differed  as  to  whether  it  ever  came  from  a 
fall,  had  none  of  the  symptoms  before,  the  court  left  it  to  the  jury  whetjier 
the  fall  was  the  cause.    Injury  to  spine,  wound  on  head. 

Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 


Dollard  v.  Roberts.     130  N«  Y.  269, 

Plff*s  daughter  14  years,  injured  by  fall  of  plaster  from  ceiling  of  hallways 
in  deft's  tenement-house,  hallway  on  ground  floor,  plff  and  family  lived  on 
top  floor,  hallway  their  only  means  of  access  to  their  rooms;  water  had 
leaked  through,  plaster  had  fallen,  struck  daughter  before;  deft's  agent,  who 
collected  deft's  rents  and  attended  to  repairs,  had  been  told  of  this,  had 
promised  to  repair  ceiling;  evidence  showed  loss  of  services  likely  to  con-^ 
tinue.    Injury,  concussion  of  brain  and  spinal  cord,  shock,  sight  impaired. 

Verd.  $1,118.— Aff.  at  Gen.  Term.— Aff. 


Babbage  v.  Powers.     130  N.  Y.  j8i. 

Plff,  passer-by,  injured  by  fall  into  vault  under  sidewalk,  flagstones  broke 
under  his  weight,  admitted  that  deft  was  not  negligent,  no  express  consent 
from  city  authorities  to  construct  vault  shown,  the  city  authorities  had 
known  vault  was  being  built  and  had  acquiesced  in  its  existence  for  nine 
years. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 


Dabols  V.  Decker.     130  N.  Y.  3J5. 

Plff's  foot  crushed,  immediate  amputation  needed,  taken  to  city  alms« 
house;  deft  physician  of  almshouse  paid  by  city,  negligently  postponed  am> 
putation,  then  amputated  above  ankle  joint,  gangrene  set  in,  then  am- 
putated  at  knee  joint;  through  omission  to  save  flap  enough  to  cover  end 
of  leg,  did  not  properly  heal,  bone  protruded;  after  second  amputation  plff  did 
not  obey  the  def t's  instructions ;  court  refused  to  charge  "  if  plff  did  not 
obey  the  deft's  instructions  and  this  contributed  to  an  aggravation  of  the 
injury  the  plff  cannot  recover;"  also  refused  to  charge  that  as  deft  treated 
plff  gratuitously  only  liable  for  gross  negligence. 

Verd.  $800.— Aff.  at  Gen.  Term.— Aff. 
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Blaechinska  v.  Howard  Mission,  Etc.     130  N.  Y.  497. 

PlflTs  arm  broken  by  fall  over  broken  cover  of  defies  coal-hole,  husband 
gave  her  $5  and  $6  a  week,  for  doing  the  housework  and  working  for  him 
as  seamstress  in  his  business  as  tailor;  court  charged  that  plff,  if  she  re- 
covered at  all,  was  entitled  to  recover  for  loss  of  wages.    Injury,  arm  broken. 

Verd.  $600.--Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


De  Vaa  v.  Pa.  &  N.  Y.  Canal  &  R.  R.  Co.     130  N.  Y.  632. 

Plff,  employee,  struck  by  dirt  plow  as  it  fell  over  side  of  deft's  dirt  cars; 
plow  used  to  shove  dirt  off  the  cars  by  pulling  plow  over  the  cars  by  means 
of  locomotive,  it  struck  a  stone  wedged  between  two  cars,  went  up  and  over 
little  way,  the  plow  had  no  defect  in  its  construction  shown,  nor  want  of 
repair;  court  left  it  to  jury  to  say  whether  it  was  properly  constructed. 
Injury,  arm  and  wrist  broken  and  crushed,  shoulder  dislocated,  body  and 
ribs  bruised. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Kennedy  v.  Rocliester  City  &  B.  R.  R.  Co.     130  N.  Y.  654. 

Plff,  passenger,  boarding  car,  fell  to  ground  through  its  starting  with  sad- 
den jerk;  evidence  of  declaration  of  pain  to  plff's  sister  after  her  return 
home  that  day  admitted.    Injury  to  head  and  side,  shock. 

Verd.  $5,000.— Aff.  at  Gen.  Term. —  Rev.  new  trL  ord. 


AyTt%  V.  Village  of  Hammondsport.     130  N.  Y.  665. 

Plff  stepped  on  new  ice  covering  old  ice  on  sloping  sidewalk.  Facts  held 
to  be  similar  to  those  in  Taylor  v.  City  of  Yonkers,  105  N.  Y.  202,  and  rule 
of  that  case  applied.    Injury,  cbncussion  of  spine,  chronic  sprain  of  back. 

Verd.  $1,100.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Dye  V.  Del.,  Lack.  &  W.  R.  R.  Co.     130  N.  Y.  671. 

Plff,  employee,  injured  while  coupling  cars,  deadwoods  did  not  meet,  over- 
lapped; this  usual  occurrence  on  deft's  road;  some  of  its  cars  had  no  dead- 
woods  at  all,  coupling  of  them  dangerous,  cars  received  from  other  roads 
differing  in  height  and  construction;  plff  as  member  of  switching  gang  at 
defVs  yard  had  been  engaged  in  this  work  of  coupling  and  uncoupling  their 
cars  for  months,  in  employ  of  deft  for  years;  evidence  admitted  that  similar 
accidents  had  occurred  on  deft's  road  prior  to  one  in  question.  Injury,  hip 
crushed. 

Verd.  $1,600.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Digitized  by 


Google 


1892.x  130  New  York.  599 

Scott  V.  Pennsylvania  R.  R.  Co.     130  N.  Y.  679. 

Plff,  walking  between  two  tracks,  hit  by  express  train  coming  up  behind, 
foggy  morning,  half  hour  before  sunrise,  had  crossed  two  tracks,  looked 
both  ways  just  before  did  so,  on  reaching  space  between  second  and  third 
tracks  turned  and  walked  along  near  enough  third  track  to  be  hit,  did  not 
look  again  before  doing  so,  heavy  overcoat  with  collar  turned  up  about 
neck  and  ears,  knew  train  was  due,  others  heard  rumble  of  coming  train. 
Injury,  thigh  and  arm  broken,  permanently  crippled. 

Verd.  $14,000.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Reichel  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     130  N.  Y.  68j. 

Plff,  employee,  struck  by  engine  while  shoveling  in  ashpit  in  track  near 
roundhouse,  water-plug  near  by,  engines  accustomed  to  take  water  and  get 
rid  of  ashes  at  same  time,  engine  in  question  approached  with  only  one  man 
on  it,  helper  had  just  gotten  off  and  was  walking,  engine  approached  ashpit 
without  ringing  beU;  plff  saw  it  coming,  tried  to  escape  but  caught  while 
climbing  out,  colaborer  in  pit  lay  down  in  it  and  was  unhurt;  court  left  to 
jury  to  say  whether  it  was  a  negligent  construction  of  deft's  tracks  to  put 
water-plug  so  near  ashpit,  that  stopping  place  of  engines  was  over  the  ash- 
pit.   Injury,  leg  amputated. 

Verd.  $3,000,  exc.  at  Gen.  Term. —  Exc.  overrul.  at  Gen.  Term,  judg.  ord. 
on  verd. —  Rev.  new  tri.  ord. 


Botaont  v.  Rome,  Water.  &  Og.  R.  R.  Co.     131  N.  Y.  37. 

Plff  injured  through  def t's  negligence ;  a  nonsuit  had  been  granted  at  a  trial, 
judgment  on  which  had  been  reversed  and  a  new  trial  granted  at  Gen.  Term; 
deft  appealed  from  that  order  to  Court  of  Appeals,  where  order  had  been 
affirmed  and  judgment  absolute  rendered  against  deft;  an  assessment  of  dam- 
ages was  then  had;  verd.  $10,000;  on  which  judgment  was  entered,  from 
which  deft  appealed  to  Gen.  Term,  and  on  affirmance,  to  the  Court  of  Appeals. 

Motion  to  dismiss  appeal  granted. 


Pauley  v.  Steam  Gauge  and  Lantern  Co.     131  N.  Y.  90. 

riff's  intestate,  employee,  burned  in  fire  in  deft's  factory,  cause  of  fire  un- 
known, destroyed  factory,  number  of  employees  unable  to  escape;  factory 
five  stories  high,  had  elevator,  stairways,  and  two  fire-escapes,  constructed 
to  comply  with  Laws  of  1887,  chap.  462,  approved  by  inspectors;  did  not 
have  a  stationary  ladder  on  inside  from  upper  story  to  the  roof,  but  instead, 
one  of  the  fire-escapes,  instead  of  stopping  at  the  upper  floor,  was  continued 
on  to  the  roof,  under  approval  of  inspector;  there  was  a  chute  leading  from 
a  court  into  the  basement  under  one  of  the  fire-escapes,  but  the  proof  showed 
that  deceased  could  not  have  met  his  death  by  dropping  from  the  fire-escape 
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into  the  chute  and  being  returned  into  the  building;  blinds  on  the  windows 
when  opened  impeded  but  did  not  prevent  escape  by  the  fire-escape,  one  man 
escaped  that  way,  no  proof  that  others  failed  to  because  of  the  open  blinds. 

Nonsuit. —  Rev.  new  tri.  ord.  at  Gen.  Term. —  Rev.  judg.  on  nonsuit  aff. 

Note. —  On  page  96  the  court  suggests  that  the  ladder  required  by  the  stat- 
ute, if  provide  would  have  been  **  an  utterly  unavailable  means  of  escape." 
But  may  it  not  be  asked,  is  not  this  putting  the  burden  of  proof  on  the  wrong 
party  7  Ought  it  to  rest  on  the  personal  representative  of  an  employee,  burned 
in  a  fire,  to  prove  that  if  the  statute  had  been  complied  with  he  would  have 
escaped?  If  the  employer  chooses  to  provide  a  substitute,  ought  not  the  bur- 
den to  rest  on  him  to  justify  it  by  showing  that  it  was  sufficient? 


Carpenter  v.  Carpenter.     131  N.  Y.  loi. 

Neglect  of  executor  to  pay  interest  on  bond  and  mortgage,  and  oolln8iT<a 
foreclosure. 


In  re  Blaavelt.     131  N.  Y.  249. 

Executor  permitted  coexecutor,  who  was  also  tenant  of  life  estate  and  donee 
of  power  to  sell  it,  to  receive  and  reinvest  proceeds  of  sale. 


Clapper  v.  Town  of  Waterford.     131  N.  Y.  38j. 

Plff  sprained  her  ankle  by  stepping  into  a  hole  in  plank,  portion  of  cross- 
walk over  gutter  in  deft's  street;  deft's  com'r  of  highways  ha<f  failed  to 
discover  or  repair  it,  haa  no  funds;  supervisor  had  funds,  com'r  had  de- 
manded them  from  him,  but  had  not  instituted  legal  proceedings  to  get  them; 
evidence  admitted  that  a  few  days  after  the  accident  com'r  was  seen  re- 
pairing the  walk. 

Verd.  $600.— Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Qlasier  v.  Town  of  Hebron.     131  N.  Y.  447. 

Plff  driving  in  sleigh  along  deft's  highway,  horse  frightened  at  a  barrel 
tumbling  out  of  an  approaching  sleigh,  turned  square  round  and  backed  plff 
off  the  highway  at  right  angles  down  steep  embankment  into  a  pond,  where 
she  was  nearly  drowned;  no  guard-rail  along  embankment,  trees  along  it, 
with  narrow  openings  or  breaks,  down  which  it  would  be  possible  for  a 
vehicle  to  get  only  by  horse  turning  at  right  angles;  highway  so  for  fifty 
years,  no  such  accident  before.  Injury,  legs  and  body  frozen  by  immersioii 
in  water,  shock. 

Verd.  $2,000.— Aff.  at  Gen.  Term. —  Rev.  new  trL  ord. 
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Thomas  v.  Heiiges.     131  N.  Y.  453. 

Plff's  intestate,  killed  by  falling  of  a  derrick  on  a  dock,  part  of  dock  owned 
by  deft,  rest  by  third  person,  derrick  on  latter's  part  not  erected  by  deft,  nor 
did  he  receive  profit  for  its  use,  unsafe,  dangerous;  deft  left  use  of  dock  to 
a  tenant  for  unloading  stone  at  so  much  per  load,  nothing  said  to  tenant 
as  to  third  party's  ownership  of  part  of  dock,  boats  usually  moored  along- 
side of  deft's  part;  for  aught  tenant  or  those  delivering  stone  under  him 
knew  to  contrary,  they  had  right  to  suppose  deft  had  possession  of  and 
control  over  whole  dock. 

Verd.  $2,400.— Aff.  at  Gen.  Term.— Aflf.' 


Hall  V.  Qermaln.     131  N.  Y.  536. 

Plff's  husband's  death  caused  by  intoxication  produced  in  whole  or  in  part 
by  liquor  sold  to  him  by  one  deft  on  premises  leased  from  another  deft,  as 
agent  for  their  owner,  the  third  deft. 

Verd.  $1,000.— Aflf.  at  Gen.  Term.— AflT. 


Berrigan  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     131  N.  Y.  58J. 

PlflTs  intestate,  brakeman,  died  from  injuries  received  while  coupling  cars 
at  night  on  a  siding;  only  negligence  claimed  was  omission  of  deft  to  pro- 
mulgate a  rule  applying  the  rule  as  to  signals  on  crippled  cars  to  cars  while 
being  coupled;  no  evidence  any  such  rule  in  use  anywhere  else,  or  that  it 
would  have  prevented  the  accident. 

Verd.  $760.— Aflf.  at  Gen.  Term. —  Rev.  new  trL  ord. 


Akersloot  v.  Second  Ave.  R.  R.  Co.     131  N.  Y.  599. 

Plff,  boy  of  6,  passenger,  in  charge  of  attendant,  got  on  steps  at  side  of 
deft's  open  cars,  as  they  got  on  to  topmost  step  and  before  they  got  inside 
of  car,  conductor  signaled  driver  to  start,  car  started  with  jerk,  plflT  fell 
off,  rolled  under  car,  leg  crushed.    Injury,  leg  amputated. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Flood  V.  Western  Union  Tel.  Co.     131  N.  Y.  603* 

PlflTs  intestate,  lineman,  sitting  on  crossarm  of  telegraph  pole,  hammer- 
ing, it  gave  way,  killed  by  fall;  crossarm  6  years  old,  inspected  when  put 
up,  of  usual  material,  size,  and  strength;  no  evidence  of  any  defect  for 
purpose  intended. 

Verd.  $3,600.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Moeller  v.  Brewster.     131  N.  Y.  6o6. 

Plff'B  intestate,  employee,  radiator  tester,  defts  manufacturer  of  steam- 
heading  apparatus,  was  peening  a  radiator  (i.  f.,  hammering  on  it  to  dose 
small  holes),  holes  discoverable  hy  turning  steam  on;  warned  not  to  peen 
until  steam  turned  off,  liable  to  explosion;  did  not  wait,  while  K^mmftriwg 
with  steam  on,  radiator  exploded. 

Verd.  $1,500.— Aff.  at  Gen.  Term.-- Rev.  new  tri.  ord. 


White  V.  Wittenumn  Uth.  Co.     131  N.  Y.  631. 

Plff,  boy  of  13,  employee  in  deft's  factory,  duty  to  take  papers  from 
bottom  of  big  machine,  in  so  doing  exposed  to  no  danger;  machine  being 
cleaned  by  another  employee,  not  in  motion,  latter  requested  plff  to  pull  out 
lever  at  side  to  start  it,  did  so  with  right  hand,  placing  at  same  time  his 
left  hand  on  cogs  of  wheels,  two  fingers  crushed;  court  charged  that  any 
failure  to  guard  the  machine  as  required  by  chap.  462  of  Laws  of  1887,  was 
immaterial;  also  any  omission  to  instruct  plff  did  not  impose  liability  pro- 
vided plff  knew  by  experience  or  observation  of  the  nature  of  the  machine 
and  dangers  to  be  apprehended  from  it. 

Verd.  for  deft— Aff.  at  Gen.  Term.— Aff. 


Borden  v.  Del.,  Lack.  &  W.  R.  R.  Co.     131  N.  Y.  671. 

Plfl^s  intestate,  fireman  freight  train,  coal  car  out  of  repair,  taken  on  at  a 
station  during  night,  next  to  tender,  shortly  after  leaving  station  train 
parted  between  tender  and  that  car,  coupled  again,  train  proceeded,  soon 
after  deceased  missed,  train  stopped,  search  made,  body  found  between  the 
rails  at  about  the  place  where  train  uncoupled. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 


Hilsenbeck  v.  Qohring.     131  N.  Y.  674* 

Plff,  visiting  tenant  of  deft,  tumbled  down  cellar  stairway  of  tenement- 
house,  two  doors  in  hall  of  first  story,  one  to  water-closet  where  he  was 
bound,  other  to  cellar;  late  in  afternoon  of  dark  day,  did  not  know  exact 
location  of  closet  door,  saw  a  door  slightly  open,  supposed  it  the  closet,  opened 
it,  stepped  on  to  a  platform  at  head  of  cellar  stairs,  no  rail  on  opposite 
side,  stepped  off.    Injury,  compound  fracture  of  leg,  permanently  crippled. 

Verd.  ^,000.— Aff.  at  Gen.  Term.—  Rev.  new  trL  ord. 


Barnes  v.  Keene.     13s  N.  Y.  13. 

Plff*s  daughter,   8   years   old,   injured   in  deft's  elevator  throu^   ne|^i- 
gence  of  operator;  plff  was  earning  under  contract  as  theatrical  managw  $60 
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a  week,  gave  it  up  to  nurse  his  daughter,  he  having  had  experience  as  a  nurse; 
evidence  given  as  to  value  of  services  as  a  trained  nurse. 

Verd.  $1,600.— Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 

Note. —  In  suit  hy  daughter  to  recover  her  damages  (mem.  case,  115  N.  Y. 
838)  the  verdict  was  $3,600;  both  arms  broken,  head  injured. 


WUlets  V.  Hatch.     13J  N.  Y.  41. 

Decay  of  perishable  property  in  warehouse,  receipts  pledged  to  deft  as 
collateral. 


Allan  V.  State  S.  S.  Co.     133  N.  Y.  91. 

Plff,  passenger,  injured  by  taking  dose  of  calomel  furnished  to  her  by 
physician  on  deft's  ship  in  mistake  for  quinine  which  she  had  asked  for ;  deft, 
an  English  corporation,  carried  physician  under  "Passengers  Act"  of  Great 
Britain,  which  imposed  upon  ship  companies  a  duty  to  employ  on  board  ship 
a  duly  qualified  physician  and  to  provide  supply  of  medicines  properly  packed 
and  labeled;  act  complied  with  including  inspection  as  it  required;  when 
plff  applied  for  the  quinine,  on  evening  of  second  day  out  the  *'  Surgery " 
where  medicine  kept  was  in  disorder;  court  left  it  to  jury  to  say  whether 
"  Surgery  "  in  such  condition  of  confusion  as  to  show  that  deft  did  not  use 
ordinary  care  in  providing  medicines  and  properly  labeling  them  or  left  them 
open  so  that  a  mistake  was  liable  to  occur.  Injury,  mercurial  poisoning 
causing  inflammation  and  decay  of  jaw,  gums,  and  teeth. 

Verd.  $12,600.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Coonley  v.  City  of  Albany.     13J  N.  Y.  145. 

Deft  failed  to  remove  obstructions  in  navigable  river,  power  conferred  but 
no  obligations  imposed  by  statute. 


Kane  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.     13 J  N.  Y.  160. 

Plff  injured  at  deft's  crossing,  night,  gates  closed  as  he  approached,  he 
stopped,  eastbound  train  passed,  gates  raised  by  gateman,  plff  drove  on,  be- 
fore got  over  gates  lowered,  escape  impossible,  struck  by  west^bound  ex- 
press; did  not  conclusively  appear  that  when  he  started  across  he  could 
have  seen  the  west-bound  train,  his  view  being  obstructed  by  the  east-bound 
train  and  a  nK>und  of  rocks;  there  was  evidence  from  which  the  jury  might 
infer  plff  not  fully  recovered  at  time  of  trial;  court  charged  plff  had  to  re* 
cover  for  the  injuries  sustained  and  jury  could  look  to  future  as  well  as 
past;  refused  to  charge  deft  not  bound  to  ring  bell  or  blow  whistle.  Chap. 
282,  Laws  of  1864,  as  to  giving  signals  at  crossings,  repealed  by  chap.  693, 
Laws  of  1886.    Injury  to  arm,  hip,  knee,  and  head. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 
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Vroman  v«  Rogers.     13s  N.  Y.  167. 

Plff*8  boat  sunk  at  deft's  dock;  plff  had  leased  wharfage  upon  deft's  rep- 
resentation that  place  so  let  was  safe  and  had  six  feet  of  water  at  low  tide, 
boat  drew  six  feet,  bottom  sloping  away  from  dock,  boat  laid  there  10  days, 
and  had  rested  on  bottom  to  plff's  knowledge;  issue  was  whether  she  broke 
from  fastenings  and  turned  over  because  of  unsafe  condition  of  bottom; 
court  charged  if  jury  found  bottom  unsafe  and  it  the  cause  of  injury,  thai 
to  find  whether  deft  negligent,  and  plff  free  from  contributory  negligence; 
refused  to  charge,  if  deft  made  statement  place  all  right  plff  had  ri^t  to 
rely  on  that  statement  and  it  relieved  him  from  necessity  of  making  per- 
sonal examination;  charged  might  consider  this  a  question  of  negligence. 

Verd.  for  deft.— Aff.  at  Gen.  Term.— Aff. 


Dwigiit  V.  Elmira,  Cort.  &  U.  R.  R.  Co.     13J  N.  Y.  199* 

Plff's  fruit  trees  burned  by  fire  spreading  from  deft's  premises. 


Enbler  v.  Town  of  Walldll.     13J  N.  Y.  jjj. 

Plff  riding  on  load  of  hay  on  deft's  road,  back  to  driver,  swept  off  by  OTer- 
hanging  limb,  deft's  commissioners  had  been  elected  at  an  election  in  which 
electors  voted  who  resided  in  a  part  of  the  town  afterward  incorporated  as 
a  dty;  the  conunissioners  testified  had  never  noticed  the  overhanging  limb, 
knew  nothing  about  it;  question  as  to  com'r's  negligence  not  presented  by 
any  exception;  only  question,  as  to  negligence  of  plff  or  driver;  also  whether 
the  said  city  should  not  have  been  joined  as  deft.  Injury  to  spinal  column, 
wound  under  eye. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Davidson  v.  Cornell.     13J  N.  Y.  jj8. 

Plff,  employee,  injured  by  fall,  falling  with  "  traveler "  and  girders  from 
elevated  track  in  construction  by  defts;  evidence  showed  that  defts  did  not 
adopt  a  safe  method  of  construction  and  that  plff's  knowledge  of  it  may  not 
have  been  such  as  to  advise  him  of  the  danger;  evidence  admitted  that  dur- 
ing an  examination  by  doctor  for  the  purpose  of  testifying,  plff  told  the 
doctor  had  not  been  able  to  have  sexual  intercourse  since  the  accident;  plff 
testified  to  the  fact.    Injury,  concussion  of  spine,  paralysis. 

Verd.  $2,600.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 
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Carlton  v.  Phoenix  Bridge  Co.     132  N.  Y.  373. 

PlfiT,  employee,  injured  by  fall  of  girder  being  raised  in  position  on  an 
elevated  track  in  construction  by  deft;  fall  due  to  breaking  of  a  hook; 
break  due  to  a  defect  not  discoverable  by  inspection  nor  in  the  making  of 
the  hook;  hook  was  in  use  for  months,  together  with  others,  all  made  by 
deft  from  a  bar  of  iron  purchased  by  it  from  reputable  dealers  as  "best 
refined,"  being  the  best  grade  in  the  market;  quality  of  the  bar  might  have 
been  ascertained  by  a  test,  by  cutting  and  bending,  which,  if  applied  to  that 
part  used  in  the  hook  in  question,  would  have  injured  it,  and  if  applied  to 
the  bar,  would  only  have  disclosed  the  defect  if  applied  to  that  particular 
part  of  the  bar. 

Nonsuit.— Aff.  at  Gen.  Term.— Aflf. 


Dudley  v.  Paricer.     133  N.  Y.  386* 

Plff  injured  by  upset  of  her  carriage  recklessly  run  into  by  a  buggy  driven 
by  a  person  intoxicated  upon  liquor  given  to  him  by  a  person  who  had  been 
riding  with  him  and  had  for  the  purposes  of  the  trip  bought  the  liquor  from 
deft;  there  was  no  evidence  that  the  drunken  person  whose  act  caused  the 
injury  was  a  party  to  the  sale  by  deft  of  the  liquor  to  the  other  person. 
Injury,  body,  head,  limbs,  and  abdomen  bruised,  hemorrhages  of  womb. 

Verd.  $6,000.— Rev.  at  Gen.  Term,  new  tri.  ord. — ^Aff.  judg.  absol.  for  deft. 


Sterner  v.  Van  Sicklen.     13 j  N.  Y.  499. 

Plff  injured  by  breaking  of  step  of  back  stoop  of  deft's  house  in  a  city; 
deft  had  let  house  to  tenant,  stoop  decayed,  deft  had  agreed  to  repair  it ;  plff 
lived  next  door,  opening  in  division  fence,  through  which  plff's  children  ac- 
customed to  go  in  deft's  yard  to  play,  plff  went  through  opening  to  get  chil- 
dren, then  into  house,  while  returning  down  steps,  one  gave  way. 

Nonsuit. — ^Aff.  at  Gen.  Term. — ^Aff. 


Schmidt  v.  Steinway  &  Hunters   Point  R.  Co.     13J  N.  Y.  566. 

Plff  working  in  a  trench  for  sewers  in  street  alongside  of  deft's  track,  in- 
jured by  fall  of  piece  of  sewer  pipe  knocked  down  by  deft's  oat;  pipe  formed 
part  of  barrier  being  erected  around  the  excavation,  another  car  had  just 
passed  without  hitting,  driver  of  car  in  question  stopped,  conductor  looked 
and  thought  car  could  pass,  foreman  of  the  contractor  digging  the  sewer 
signaled  to  driver  to  come  on,  which  he  did,  slowly  passed  two  pipes,  struck 
the  third.  Injury  to  hip  and  side,  causing  chronic  inflamation  of  joint, 
permanently  disabled. 

Verd.  $4,000.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 
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La  Croy  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     13J  N.  Y.  570. 

PlfT,  brakeman,  injured  in  wreck  of  runaway  coal  train,  runaway  due  to 
down  grade  and  defective  brakes;  plff  brakeman  for  several  years,  knew  tbo 
place  in  question,  also  knew  the  danger  of  runaway  if  brakes  out  of  order, 
also  knew  that  brakes  of  coal  trains  were  liable  to  get  out  of  order  while 
train  in  transit;  debt's  rules  required  brakeman  to  test  brakes  before  starting, 
no  inspection  of  them  was  had  either  before  starting  nor  at  a  station  near 
the  down  grade  where  train  stopped  for  two  hours,  rules  printed  in  a  book 
which  contained  instructions  as  to  duty  of  brakeman,  book  not  furnished  by 
deft  to  plff,  but  he  knew  of  it,  had  it  in  hand,  read  one  rule  in  it,  ^*  only  one/* 
knew  there  was  printed  in  it  "  the  duty  of  each  man."  Injury  to  groin,  spine, 
and  ribs. 

Verd.  $3,600.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Johnson  v.  Netherlands  Am.  St.  Nav.  Co.     133  N.  Y.  576. 

Plff,  gangway  man  employed  by  stevedores,  engaged  in  unloading  deft's 
ship,  injured  under  circumstances  which  as  affecting  deft's  liability  are  in 
all  essential  particulars  identical  in  principle  with  those  in  the  case  of  Saniord 
V.  Standard  Oil  Co.,  118  N.  Y.  571.    Injury,  two  fingers  amputated. 

Verd.  $700.— Aff.  at  Gen.  Term.— Aff. 


Bryant  v.  Town  of  Randolph.     133  N.  Y.  70. 

Plff^s  intestate  killed  by  upset  of  his  loaded  wagon  down  embankment  of 
deft's  highway;  embankment  made  by  railroad  company,  track  crossed  high- 
way 12  ft.  above  grade,  highway  raised  to  grade  of  track,  narrow,  approached 
and  left  track  on  curve,  no  guard-rail;  deft's  commissioner  had  attempted 
to  improve  it,  made  it  more  dangerous,  railroad  co.  ought  to  have  made 
highway  safe,  no  steps  had  been  taken  to  compel  it  nor  had  deft's  commis- 
sioners made  place  safe;  had  the  funds  to  do  so;  plff's  wagon  loaded  so  that 
if  sat  near  brake,  could  only  see  his  horses'  ears,  miglit  had  sat  nearer  front 
and  operated  brake  by  rope,  opinion  of  two  witnesses  admitted  that  where 
he  sat  was  a  proper  place;  had  been  heavy  rain,  gravel  under  wheels  gave 
way,  narrow  place,  wagon  sagged  down,  then  overturned,  deceased  careful 
driver. 

Verd.  $1,044.16.—  Aff.  at  Gen.  Term.—  Aff. 


Palmeri  v.  Manhattan  R.  Co.     133  N.  Y.  j6i. 

Plff,  passenger,  detained  by  station  agent  upon  charge  of  having  given  him 
a  counterfeit  on  purchase  of  ticket,  put  his  hand  on  her  to  stop  her  till  police- 
man he  had  sent  for  came,  latter  not  coming,  let  her  go;  evidence  on  plff's 
cross-examination  that  she  was  an  habitual  litigant,  excluded.  Injury, 
nervous  prostration. 

Verd.  $660.— Aff.  at  Gen.  Term.— Aff. 
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Schild  V.  Central  Park,  N.  &  E.  R.  R.  R.  Co*     I33  N.  Y.  446. 

Plff,  passer-by,  broke  kneecap,  stumbled  over  rail  of  deft's  track,  rail  when 
laid  ten  years  before  even  with  street;  at  time  of  accident  above  the  level  of 
street.    Injury,  kneecap  broken. 

Verd.  $6()0.— Aff.  at  Gen.  Term.— Aff. 


Fisher  v.  Village  of  Cambridge.     133  N.  Y.  537* 

Plff  injured  by  fall  of  bridge  over  which  he  was  driving,  bridge  one  bridge 
in  appearance,  three  in  reality;  center  bridge  owned  by  town,  built  before 
deft's  incorporaticm,  in  effect  a  continuation  of  village  street;  after  deft*s 
incorporation,  it  built  on  each  side  a  foot  bridge,  so  constructed  as  that  all 
three  looked  like  one  bridge,  only  line  of  demarkation  being  that  the  village 
bridges  were  one  plank  lower  than  the  town  bridge;  persons  were  accustomed 
to  drive  over  the  side  bridges  as  well  as  the  highway  bridge;  plff  did  not 
know  that  the  side  bridges  were  foot  bridges  only,  did  know  built  for  pedes- 
trians to  cross,  and  knew  one  part  of  the  bridge  under  supervision  of  one  set 
of  men,  another  under  another  set,  knew  it  from  seeing  different  sets  working 
on  it,  did  not  know  side  bridges  not  so  strong;  side  bridges  were  continuation 
of  sidewalks  of  village  street;  plff  drove  on  to  village  sidewalk  to  get  his 
wagon  near  platform  of  store  for  a  load;  to  get  back  on  to  street  had  to 
drive  on  side  bridge,  which  gave  way;  village  ordinance  against  driving  on 
sidewalk,  also  Penal  Code,  §  652. 

Nonsuit. —  Aff.  at  (Jen.  Term. —  Rev.  new  tri.  ord. 


Shields  V.  N.  Y.  C.  St  H.  R.  R.  R.  Co.     133  N.  Y.  557. 

Plff's  intestate,  brakeman  in  charge  of  coal  cars  and  chute  in  deft's  yard, 
while  on  a  loaded  car  trap  gave  way,  he  went  through  with  the  coal,  injured 
so  he  died;  knew  the  car  was  out  of  order,  and  that  it  was  his  duty  not  to 
use  it,  but  to  send  it  to  shop  for  repairs,  had  the  selection  of  cars  to  use  and 
could  have  taken  a  good  one. 

Verd.  $2,300.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Goldberg  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.     133  N.  Y.  561. 

Plff,  passenger,  injured  by  one  train,  after  leaving  another  train  at  station, 
his  own  train  had  discharged  its  passengers,  started  off,  obscured  his  view 
of  the  approaching  train  and  its  engineer's  view  of  him,  latter  train  moving 
slowly  in  full  control  and  in  no  way  disobeying  rules  or  proceeding  carelessly ; 
for  his  own  convenience  plff  crossed  the  track  instead  of  departing  from  the 
station  by  the  way  deft  had  provided;  circumstances  were  such  that  the 
only  negligence  that  could  be  predicated  of  deft  would  be  in  not  stopping  on 
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seeing  him,  but  the  finding  that  the  plfiT  was  not  negligent  necessarily  freed 
deft,  for  if  he  coifld  not  see  the  train  coming  its  engineer  could  not  see  him. 
Injury,  collar-bone  and  four  ribs  broken,  lungs  injured. 
Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Wynn  v.  Central  Park,  N.  St  E.  R.  R.  R.  Co*     133  N*  Y.  575. 

Plflf,  passenger,  injured  in  collision,  car  on  down  grade,  driver  to  check  its 
speed  applied  brake,  brake  chain  broke,  horses  unmanageable,  car  ran  down 
by  its  own  weight,  collided  with  car  standing  on  track,  plff  thrown  from 
seat;  an  expert  for  deft  testified  that  in  the  case  of  a  wrought-iron  link  it 
was  not  possible  for  the  external  appearance  of  the  iron  to  be  without  a  fiaw 
and  yet  a  flaw  exist  in  the  center;  chain  in  question  a  new  one;  no  evidence 
that  deft  had  inspected  chain  link  by  link,  deft's  inspector  only  looked  whole 
chain  over  and  tested  it  by  winding  it  up  several  6mes;  court  left  to  jury 
to  say  whether  deft  was  negligent  in  its  inspection,  also  whether  driver  man- 
aged the  car  with  the  requisite  care  and  skill.  Injury,  contusion  of  abdomen, 
rupture,  shock. 

Verd.  $5,000.—  Aff .  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Schneider  v.  Second  Ave.  R.  R.  Co.     133  N.  Y.  583* 

Plff,  passenger  on  car  of  deft,  the  Second  Ave.  R.  R.  Co.,  injured  in  collision 
between  it  and  car  of  deft,  the  Houston,  W.  S.  &  P.  R.  R.  Co.;  tracks  of  fir«t 
CO.  run  north  and  south,  of  other,  east  and  west;  Second  ave.  car  going 
south  at  six  miles  an  hour,  other  car  going  east;  driver  of  first  did  not  slack 
up  on  approaching  cross  track  and  when  near  it  whipped  up  and  tried  to 
pass  in  front  of  other  car;  claimed  he  did  not  see  it,  might  have  seen  it  had 
he  looked;  other  co.  joined  as  deft  on  claim  of  negligence  in  inspecting  run- 
ning gear  of  car,  brakerod  broke  by  reason  of  a  flaw  in  the  iron,  car  could 
not  be  stopped,  deft  proved  it  had  been  inspected  that  morning;  Second  Ave. 
Co.  deft  called  expert  to  show  that  the  inspection  as  testified  to  would  not 
have  revealed  the  flaw;  his  statement  was  received  that  tlie  inspection  as 
testified  to  was  not  an  adequate  way  for  examining  the  brakerod.  Injury, 
ribs  broken,  spinal  colunm  injured,  permanently  disabled. 

Verd.  $15,000.— Aff.  at  Gen.  Term.— Aff.  as  to  Second  Ave.  Co.:  Rev.  new 
tri.  ord.  as  to  the  other  co. 


Grant  v.  Penn.  St  N.  Y.  Canal  St  R.  R.  Co.     133  N.  Y.  657* 

Plff,  employee,  injured  in  fall  of  coal  cars  off  end  of  trestle;  at  work  on  one 
of  three  cars  standing  on  trestle,  two  other  cars  being  pushed  on  trestle  by 
engine  to  which  they  were  attached  by  a  drawbar  slightly  bent;  on  approach- 
ing the  three  stationary  cars,  engine  was  stopped,  drawhead  of  first  car  to 
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which  drawbar  attached  broke,  the  two  cars  ran  into  the  standing  cars, 
pushed  them  off  the  trestle;  the  plff's  evidence  left  the  cause  of  the  breaking 
of  drawhead  doubtful,  might  have  been  due  to  latent  defect  in  iron  which 
no  inspection  would  have  disclosed;  there  was  no  evidence  that  it  was  due 
to  the  bend  in  the  drawbar.  Injury  to  hip,  knee  joint,  spine  and  chest  con- 
tused, shock,  sight  impaired,  permanent  injuries. 

Verd.  $5,000.—  Aff.  at  Gen.  Terra.—  Rev.  new  tri.  ord. 


Morgan  v.  Hudson  River  Ore  &  Iron  Co.     133  N.  Y.  666. 

Plff,  employee,  fingers  crushed  under  wheel  of  ore  car,  track  ran  along  ore 
kilns,  down  grade,  cars  loaded  with  ore  at  kilns,  wheels  blocked  during  load- 
ing, ore  spilled  over  on  to  track,  deft  provided  employees  with  rake  and  had 
directed  them  to  use  rake,  or  force  car  over  the  ore  to  rake  it  out;  on  occa- 
sion in  question  plff  used  rake,  then  crawled  under  car,  used  fingers,  told 
fellow  workmen  to  look  out  for  him,  they  promised  they  would,  somebody 
removed  the  block,  car  started  off,  ran  over  plff's  hand;  admitted  by  plff 
deft  not  negligent  as  to  providing  safe  place  or  tools  or  competent  workmen, 
or  in  stationing  person  on  track  to  watch  out  for  plff;  only  negligence  claimed 
was  omission  "  to  provide  and  promulgate  rules  and  regulations  for  the  guid- 
ance and  government  of  the  men  engaged  in  and  about  the  dangerous  work 
aforesaid;"  court  left  to  jury  to  say  whether  there  was  a  negligent  omission 
to  promulgate  rules;  plff  made  no  suggestion  as  to  what  rule  should  have 
been  adopted.    Injury,  part  of  hand  amputated. 

Verd.  $1,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Smith  V.  Smitli.     134  N.  Y.  6j. 

Omission  to  read  a  deed,  whose  execution  was  obtained  By  false  repre- 
^sentations. 


Benner  v.  Atlantic  Dredging  Co.     134  N.  Y.  156. 

Plff's  house  injured  by  shaking  of  the  earth  under  it,  and  pulsations  of  the 
air,  due  to  blasting  in  the  adjacent  waters  of  Hell  Gate;  blasting  done  by  deft 
under  contract  with  U.  S.  Government,  for  the  benefit  of  commerce;  nothing 
thrown  on  plff's  premises,  no  negligence  proved. 

Verd.  for  plff. —  Aff.  at  Cten.  Term. —  Rev.  new  trL  ord. 


Eidridge  v.  Atlas  S.  S.  Co.     134  N.  Y.  187. 

Plff,  a  sailor,  injured  by  getting  his  finger  caught  in  cogs  of  a  winch  on  deft's 
ship  which  he  was  ordered  to  operate,  cogwheels  not  guarded;  he  knew  of  the 
risk,  also  knew  that  punishment  would  follow  if  he  disobeyed  orders  to 
39 
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operate  it;  had  to  choose  between  present  punishment  with  possible  hope  of 
remote  justification  —  if  order  unlawful  —  and  customary  obedience  io  orders 
with  the  hope  that  by  <!are  he  would  escape.    Injury,  fingers  of  one  hand 
amputated. 
Verd.  $3,750.— Aff.  at  Gen.  Term.— Aff. 


Volkmar  v.  Manhattan  R.  Co.     134  N*  Y.  418. 

Plff  driving  under  elevated  road,  hit  by  iron  plate  and  piece  of  broken 
bolt;  fell  from  structure,  bolt  14  inches  long  passed  through  stringer,  held 
up  the  plate  by  means  of  nut  at  its  end,  broke  two  inches  Irom  the  nut; 
deft's  track  walker  testified  duty  to  go  over  track,  inspect  all  bolts,  keep 
them  tight,  had  done  so  in  present  instances  during  the  mcmth  preceding; 
bolt  not  produced. 

Nonsuit. —  Aff.  at  Qen.  Term. —  Bev.  new  trL  ord« 


Oceanic  St.  Nav.  Co.  v.  Compania  Transatl.  Espanola.     134  N.  Y.  461. 

2d  Appeal.    144  N.  Y.  663. 

Plff  cast  in  judgment  in  U.  S.  court  in  favor  of  stevedore  injured  while 
loading  vessel  at  pier  leased  by  it  from  N.  Y.  city,  lease  provided  it  ahould 
erect  sheds;  it  did  so,  sheds  had  sliding  doors  at  udes,  to  admit  of  loading 
vessels  lying  alongside;  plff  sublet  pier  to  deft,  accident  occurred  while  ship 
being  loaded  under  permission  of  deft;  door  and  fastenings  in  good  repair 
when  let  by  plff  to  deft,  fall  due  to  disrepair;  deft  was  notified  of  the  suit 
against  plff,  but  did  not  defend  it.    Verdict  in  such  suit,  $2,0Q0. 

Nonsuit  exc.  at  Gen.  Term. —  Exc  ovemd.  at  Gen.  Term  and  juSg.  <NnL  on 
nonsuit. —  Bev.  new  tri.  ord. 


Dingley  v.  Star  Knitting  Co.     134  N.  Y.  551. 

Plff^s  son,  employee,  injured  while  cleaning  waste  from  deft's  machine,  had 
stopped  it  by  shifting  belt  from  tight  pulley  to  loose  one,  while  under  the 
machine  cleaning  out  waste,  it  started,  caught  his  hand;  on  prior  oocasion, 
machine  had  started  after  running  the  belt  off  from  tight  pulley  to  looee; 
no  defect  pointed  out,  machine  of  usual  kind,  start  might  have  been  caused 
by  failure  to  get  the  belt  entirely  off  from  tigKl  pulley  to  loose,  in  whidi 
case  it  might  have  been  carried  back  agai^  after  an  IntervaL 

Nonsuit. —  Aff.  at  Gen.  Term. —  Aff. 


Qabrielson  v.  Waydeil.     135  N.  Y.  i. 

Haster  of  deff s  vessel  wiUfuUy  assaulted  plff,  one  of  its  sailor^ 
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Wilson  V.  City  of  Troy.     las  N.  Y.  96. 

PlflTs  assignor's  horse  fell  into  excavation  in  deft's  street;  night;  excava- 
tion made  in  order  to  conduct  water  from  street  main  into  private  house; 
owner  of  house  contracted  with  plumber  to  do  the  work;  pursuant  to  pro- 
visions of  deft's  charter  and  ordinance  thereimder,  plumber  was  obliged  to 
apply  to  superintendent  of  water  works  for  men  to  open  the  trench;  he 
directed  city's  laborers  to  do  so;  deft  paid  them,  the  plumber  repaying  the 
money  to  the  city;  court  left  to  jury  to  say  whether  the  plumber  or  the  city 
^as  master  of  the  workmen;  charged  that  interest  might  be  allowed. 

Verd,  for  plff.—  Aff.  at  Gen.  Term.—  Aflf. 


Quilty  V.  Battle*     135  N.  Y.  joi. 

Plff  bitten  by  dog  belonging  to  the  husband  deft,  kept  by  him  on  prem- 
ises of  his  wife,  the  other  deft,  with  her  approval;  she  paid  the  expenses  of 
the  household,  she  knew  of  dog's  ferocity;  there  was  no  evidence  that  hus- 
band had  anything  to  do  with  her  property  or  knew  of  dog's  viciousness,  he 
was  sought  to  be  held  on  ground  of  liability  for  wife's  torts.  Injury,  leg 
bitten,  erysipelas. 

Verd.  agst.  both  defts  $600.— Aff.  at  Oen.  Term.— Rev.  as  to  husband:  Aff. 
as  to  wife. 


Lamming  v.  Qalnsha.     135  N.  Y.  139. 

Plff  sued  for  injunction  agst  operation  of  steam  railroad  in  highway,  joined 
claim  for  damages  for  personal  injury  sustained  by  being  thrown  from  wagon, 
horse  frightened  by  train. 

Demurrer  for  misjoinder  of  two  causes  of  action  overrul.  at  Spec.  Term. — 
Rev.  dem.  sustain,  at  Gen.  Term. —  Rev.  judg.  of  Spec.  Term.  aff. 


Curry  v.  City  of  Buffalo.     135  N.  Y.  366. 

Plff  injured  through  deft's  negligence  in  allowing  lis  sidewalk  to  get  out 
of  repair,  presented  her  claim  to  city  clerk  and  comptroller  as  required  by 
provisions  of  §  7,  tit.  3,  chap.  519,  of  Laws  1870,  as  amended  by  $  8,  chap. 
479,  of  Laws  1886,  but  did  not  give  notice  of  intention  to  begin  action  as 
required  by  fi  1  of  chap.  572  of  Laws  of  1886,  which  provides,  inter  aUa,  that 
no  action  to  recover  damages  for  negligence  against  the  mayor,  aldermen,  and 
commonalty  of  any  city  having  50,000  inhabitants  or  over,  shall  be  main- 
tained imless  notice  of  intention  to  sue  is  filed  with  its  law  officer  within  six 
months  after  cause  of  action  accrued. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 

QuEBY. —  Why  should  such  a  notice  be  required?  What  possible  end  is  sub- 
served? 
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Salt  Springs  Nat.  Bank  v.  Sloan.     135  N.  Y.  371. 

Controversy  between  creditor  and  guarantor,  neglect  of  creditor  to  attack 
fraudulent  assignment  of  debtor. 


Qarratt  v.  Trustees  of  Village  of  Canandaigoa.     135  N.  Y.  436. 

PlfT  sued  to  restrain  deft  from  permitting  waters  of  a  lake  to  overflow  his 
land,  such  overflowing  being  the  result  of  the  adoption  by  its  trustees  of  a 
plan  for  constructing  a  system  of  sewage  and  reclaiming  swamp  lands,  under 
statute  authority.    Injunction  refused. 


Qeams  v.  Bowery  Savings  Bank.     135  N.  Y.  557. 

Payment  of  savings-bank  deposit  to  wrong  person. 


Vandewater  v.  N.  Y.  A  N.  E.  R.  R.  Co.     135  N.  Y.  583* 

Plff's  intestate  killed  at  farm  crossing;  highway  2,000  ft.  off,  no  whistle 
blown  nor  bell  rung  at  highway  crossing;  court  charged  that  deft  was  bound 
to  do  this,  and  as  to  the  repeal  of  §  ^0  of  General  Railroad  Act  fLaws  1850, 
chap.  140)  and  §  421  of  Penal  Code,  making  it  a  misdemeanor  for  engineer 
to  omit  such  signals,  that  jury  could  find  verdict  just  the  same  as  they  could 
before  the  repeal. 

Verd.  $5,000.—  Aff .  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Spencer  v.  The  State.     135  N.  Y.  619. 

Overflow  claimed  to  have  been  caused  by  defective  dam. 


Link  V.  Sheldon.     136  N.  Y.  i. 

Suit  against  physician  for  negligent  treatment  of  broken  arm,  resulting  in 
deformity,  etc.,  of  the  same. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Aff. 


Potter  V.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     136  N.  Y.  77. 

Plff^s  intestate,  car  inspector,  while  inspecting  bumpers  between  two  cars 
in  deft's  yard,  crushed  by  impact  of  two  other  cars  shunted  on  to  the  track 
where  they  were  standing,  no  brakeman  on  the  shunted  cars  to  control  their 
movements,  no  proof  of  insufficient  number  of  servants  or  of  failure  to  promnl^ 
gate  proper  rules. 

Verd.  $5,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Qenet  v.  Del.  &  Hud.  C.  Co.     136  N.  Y.  593. 

Plff,  lessor  of  mining  rights  claimed  among  other  things  that  deft,  lessee, 
had  mined  so  carelessly  as  to  injure  the  mine.  Held  that  a  tenant  must  not 
in  mining  negligently  destroy  the  mine. 

For  a  history  of  this  litigation  of  twenty  years'  standing  in  which  the 
parties  have  been  to  the  Court  of  Appeals  five  times,  see  last  appeal  in  170 
N.  Y.,  dissenting  opin.  of  Bartlett,  J.,  at  page  284. 


McNamara  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     136  N.  Y.  650. 

Plff's  intestate,  young  woman  in  full  possession  of  faculties,  killed  at  deft's 
crossing,  struck  by  tender  of  engine  backing  at  high  speed,  no  bell  rung  nor 
whistle  blown,  flagman  was  absent;  as  she  approached  track  a  train  was 
passing,  she  stopped  till  it  passed,  looked  both  ways,  went  on,  curve  in 
track  prevented  full  view,  smoke  emitted  from  engine  that  had  passed 
settled  on  track,  one  of  plfif's  witnesses  testified  that  smoke  prevented  de- 
ceased from  seeing  objects  approaching;  the  witness  himself  saw  the  backing 
engine,  did  not  testify  he  was  prevented  by  smoke  from  seeing  objects;  de- 
ceased nearer  track  than  he,  her  opportunities  as  good  as  his  to  see. 

Verd.  $5,000. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Rev.  judg.  on  verd.  aflf. 


Oibney  v.  The  SUte.     137  N.  Y.  i. 

Plff*s  intestate  drowned  in  an  attempt  to  save  his  child,  which  had  fallen 
through  an  opening  which  the  State  had  negligently  left  in  a  bridge  over  its 
canal,  he  plunged  in  after  his  child. 

Award,  $6,000.— Aff. 

Note. — It  appears  from  the  appeal-book  that  there  were  two  cases  heard 
together,  the  second  being  by  plaintiflf  as  administrator  of  the  child.  Award, 
$2,600.     (137  N.  Y.  529.) 

Birmingham  v.  Rochester  City  &  B.  R.  R.  Co.     137  N.  Y.  13. 

Plff,  passenger,  injured  while  car  passing  over  bridge  over  State  canal; 
bridge  built  by  State,  maintained  by  Slate,  but  substantially  regarded  as  a 
part  of  a  city  street,  which  was  intersected  by  the  canal;  iron  stirrup  on 
the  bridge,  defectively  welded,  defect  though  discoverable  by  the  maker  dur- 
ing manufacture,  not  discoverable  by  any  one  using  bridge  either  in  wagon 
or  car,  stirrup  gave  way,  broke  through  roof  of  car,  fell  on  plflf.  Injury  to 
back  and  spine. 

Verd.  $3,500.—  Aflf.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Engel  V.  Eureka  Club.     137  N.  Y.  100. 

PlflTs  intestate  killed  by  falling  of  wall  on  adjoining  premises  owned  by 
deft;  wall  old,  out  of  repair,  but  safe  enough;  fall  due  to  negligence  of  a  con- 
tractor who  was  taking  it  down  under  a  contract  with  deft  for  repair  of  the 
building,  its  fall  not  a  necessary  result  of  carrying  out  the  contract. 

Nonsuit,  exc.  in  first  instance  at  Gen.  Term. —  Exc.  sustain,  at  Gen.  Term, 
new  tri.  ord. —  Rev.  judg.  ord.  on  nonsuit. 
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Jenks  V.  Qoinn.     137  N.  Y.  jjj. 

This  action  was  for  damages  for  breach  of  a  covenant  for  quiet  enjoyment 
in  a  deed.  It  is  mentioned  because  of  the  general  principle,  announced,  which 
pertains  to  the  law  of  negligence.    See  §  4  of  Code  (Part  I). 


WylUe  V.  Palmer.     137  N.  Y.  J48. 

Plff,  spectator  of  display  of  fireworks,  injured  by  horizontal  discharge  of 
fire  rocket  due  to  negligence  of  a  youth  in  setting  it  off;  fireworks  furnished 
by  the  defts  under  contract  with  a  committee,  under  which  they  were  also 
to  send  a  man  to  take  charge  of  the  display,  they  sent  him  and  the  youth 
also,  both  of  whom  in  setting  off  the  fireworks  were  under  the  orders  of  the 
ecHnmittee. 

Nonsuit. —  Aff.  at  Qen.  Term. —  Aff. 


Page  V.  Krekey*     137  N.  Y.  307. 

Execution  of  contract  obtained  by  fraud,  not  negotiable  paper,  third  per- 
son acted  on  faith  of  it,  no  evidence  of  negligence  in  its  execution. 


Whitney  v.  Cammann*     137  N.  Y.  342. 

Neglect  of  directors  to  file  annual  report. 


Seymour  v.  Village  of  Salamanca.     137  N.  Y.  364. 

Plff,  passer-by,  slipped  into  a  hole  in  plank  sidewalk  of  deft's  street,  which 
had  formerly  been  a  private  way;  deft  claimed  that  it  had  not  been  l^ally 
laid  out  as  a  street,  by  reason  of  a  failure  on  the  part  of  its  trustees  to  fol- 
low the  provisions  of  the  act  for  that  purpose;  also  that  although  steps  had 
been  taken  by  deft  to  open  the  street,  and  it  &ad  been  in  use  for  some  time 
as  such,  it  had  not  been  so  far  opened  as  to  impose  any  duty  on  it  to  main- 
tain it  in  a  safe  condition.  Injury,  concussion  of  spine,  shoulder  hurt,  limbs 
partially  paralyzed. 

Verd.  $5,600.—  Aff.  at  Gen.  Term.—  Aff. 


Crottse  V.  First  National  Bank.     137  N.  Y.  383* 

Controversy  as  to  noncollection  of  sight  draft. 
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Linkliaiif  v.  Lombard.     137  N*  Y.  417. 

ControTersy  aa  to  personal  liability^  of  officers  of  corporation,  who  engage 
it  in  transactions  which  are  ultra  vires. 


Zimmer  v.  N.  Y.  C.  St  H.  R.  R.  R.  Co.     137  N.  Y.  460. 

limitation  by  contract  of  liability  of  carrier  of  freight. 


Stone  V.  The  State.     138  N.  Y.  1J4. 

Flooding  of  neighboring  land  during  construction  of  canal. 


Wallace  v.  Central  Vermont  R.  R.  Co.     138  N.  Y.  30a. 

Plflf,  brakeman,  struck  by  low  bridge  while  discharging  his  duty  on  top  of 
freight  train,  knew  of  existence  of  bridge,  but  had  not  been  on  road  long 
time,  and  at  the  moment  was  engaged  at  his  post,  facing  rear  of  train,  watch- 
ing as  bound  to  do  to  see  if  it  broke  in  two,  the  train  being  long,  and  there 
being  a  double  curve  at  this  point  rendering  its  breaking  more  likely;  tell-tale 
had  been  erected  at  the  bridge  pursuant  to  requirements  of  chap.  439,  Laws 
1884,  but  was  out  of  order;  this  tell-tale  was  only  51  ft.  6x>m  bridge,  evi- 
dence by  plff's  vntness,  what  was  usual  distance,  excluded. 

Nonsidt. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Sylvester  v.  Crohan.     138  N.  Y.  494. 

Controversy  over  noncoUection  of  sight  draft. 


Race  V.  Union  Ferry  Co.     138  N.  Y.  644. 

Plff,  passenger,  fell  while  passing  from  ferry  bridge  to  ferryboat;  she 
claimed  that  one  was  18  inches  higher  than  the  other,  not  as  the  result  of 
her  observation  at  the  time,  but  only  as  an  inference  from  the  severity  of 
her  fall;  no  other  evidence  on  that  point;  there  was  evidence  on  both  sides 
that  some  difference  in  level  between  the  bridge  and  boat  was  inevitable ;  also 
on  deft's  part  that  all  its  ferries  were  managed  in  same  way,  millions  of 
passengers  carried  yearly,  no  such  accident  before.  Injury,  head  cut,  spine 
and  legs  injured,  causing  inflammation  of  nerves,  permanent. 

Verd.  $2,500. —  Aff .  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Sp6ir  V.  City  of  Brookfyn.     139  N.  Y.  6. 

riff's  house  set  on  fire  by  a  rocket,  which  entered  its  window;  fireworks 
l^ere  being  discharged  at  a  political  meeting  at  the  junction  of  two  narrow 
and  built-up  streets  under  permit  from  deft's  mayor,  pursuant  to  an  ordi- 
nance which,  while  generally  prohibiting  explosion  of  fireworks  in  the  city 
limits,  provided  that  it  should  not  extend  to  fireworks  exhibited  by  a  person 
authorized  by  permit  of  the  mayor;  deft's  mayor  had  given  permission  to 
exhibit  them  at  spot  in  question,  which,  by  reason  of  the  streets  being  nar- 
row and  built  up,  made  it  a  nuisance. 

Findings  for  plff.—  Aff.  at  Gen.  Term.—  Aff. 


Weston  V.  City  of  Troy.     139  N.  Y.  aSi. 

Plff,  passer-by,  slipped  on  ice  on  deft's  sidewalk,  ridge  formed  by  discharge 
of  water  from  a  conductor  on  adjacent  building,  ridge  several  inches  high, 
2  or  3  ft.  wide,  covered  with  light  snow,  but  visible  as  a  dangerous  obstruc- 
tion, no  evidence  given  by  plff  to  show  she  had  been  careful  in  passing  over 
it.    Injtiry,  leg  broken. 

Verd.  $1,500.—  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Bailey  v.  Rome,  Water.  &  Og.  R.  R.  Co.     139  N.  Y.  302. 

Plff,  brakeman,  applied  brake,  rod  came  out,  he  thrown  off^  injured,  due  to 
pin  in  bottom  of  rod  to  hold  it  in  place  being  out,  no  evidence  how  long,  its 
absence  could  not  be  detected  by  person  working  the  brake,  but  due  inspec- 
tion would  have  disclosed  its  absence;  there  was  evidence  to  show  pin  not  in 
rod  when  train  had  left  a  place  where,  under  deft's  rules,  inspection  should 
have  been  made^  and  that  the  failure  to  discover  the  defect  was  due  to  omis- 
sion to  inspect  the  .car  properly  at  such  place ;  evidence  other  brakes  in  de- 
fective condition  when  train  left  same  place,  excluded. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Lake  v.  McElfatrick.     139  N.  Y.  349. 

Claim  by  owner  of  building  against  an  architect  for  damages  growing  out 
of  plans  alleged  to  be  defective. 


Kaare  v.  Troy  Steel  &  Iron  Co.     139  N.  Y.  369* 

Plff,  employee,  fell  off  platform,  while  wheeling  wood  in  wheel-barrow  at 
night,  platform  narrow,  had  depression  in  it  at  edge  of  adjoining  planks  worn 
by  wheel-barrows,  unlighted;  plff  had  been  wheeling  over  it  for  some  time, 
knew  of  hole,  deft  had  furnished  torches  for  use  of  workman.  Injury,  leg 
broken,  internal  injuries. 

Verd.  $1,000.— Aff.  at  Gen.  Term.—  Rev.  new  tri  ord. 
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Robertson  v.  National  S.  S.  Co.     139  N.  Y.  416. 

Limitation  by  contract  of  liability  of  carrier  of  freight  by  water. 


Ogley  V.  Miles.     139  N.  Y.  458. 

PlfT,  boy  of  16,  employee,  while  sawing  wood  with  buzz  saw  had  fingers 
cut  oflf,  had  not  been  specially  informed  by  defts  how  to  work  buzz  saw,  or 
as  to  its  dangers;  knew  the  operations  of  the  saw,  had  had  sufficient  ex- 
perience in  other  factories  to  know  its  danger.    Injury,  hand  amputated. 

Verd.  $1,000. — ^Aflf.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Huerzeier  v.  Central  Cross  T.  R.  R.  Co.     139  N.  Y.  490. 

PlflTs  intestate,  a  girl  of  5,  run  over  by  deft's  car,  allowed  by  parents  in 
warm  evenings  to  play  on  sidewalk  of  street,  where  they  lived,  wandered  to 
another  sidewalk  with  other  children,  started  to  cross  street  to  avoid  a 
drunken  man,  car  35  feet  off,  driver  hallooed  to  them,  they  began  to  run,  car 
overtook  them. 

Verd.  $2,000.— Aff.  at  Gen.  Term.— Aff. 


Reid  V.  The  Mayor,  Etc.,  of  N.  Y.     139  N.  Y.  534. 

Plff,  passenger  on  car  over  N.  Y.  &  Brooklyn  bridge,  injured  by  negligence 
of  person  in  charge  of  car;  suit  brought  1890;  act  passed  1891  (chap.  128, 
Laws  1891),  providing  that  thereafter  neither  city  should  be  liable  for  any 
matter  growing  out  of  the  bridge,  trustees  to  succeed  to  all  liabilities  of  the 
two  cities,  and  all  claims  for  damages  for  negligence  which  theretofore  might 
be  presented  against  the  cities  or  either  of  them  should  be  prosecuted  against 
bridge  trustees  and  they  should  be  liable  in  their  corporate  capacity.  In- 
jury, wrist  broken,  muscles  of  back  sprained. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff.  with  10  per  cent,  penalty. 


Doyle  V.  Penn.  &  N.  Y.  Canal  Si  R.  R.  Co.     139  N.  Y.  637. 

Plff  struck  by  train  at  night  while  crossing  deft's  track,  no  bell,  no 
whistle,  moving  fast,  plff  had  crossed  24  tracks  of  other  roads,  the  one  in 
question  about  250  feet  off  from  the  main  body  of  tracks,  she  ignorant  of  its 
existence,  no  indication  of  it,  unacquainted  with  locality,  saw  headlight,  but 
thought  it  was  moving  along  an  embankment,  didn't  know  was  coming 
where  she  was.  Injury,  body  and  limbs  bruised,  sciatic  nerve  injured,  per- 
manently crippled. 

Verd.  $5,000  set  aside  at  Spec.  Term  on  question  of  law. —  Ord.  aff.  at 
Gen.  Term. —  Rev.  judg.  ord.  on  verd. 


Digitized  by 


Google 


618  Cases  Condensed.  [Part  H. 

Rathbone  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     140  N.  Y.  48. 

Plffs  statuary  packed  in  box,  broken  in  transit  through  deft's  negligence; 
shipping  receipt  contained  exemption  cUuse,  deft  not  responsible  for  statuary 
unless  at  time  of  shipment  shipper  deliyered '  mem.  stating  character  of 
articles,  value,  etc.,  and  paid  extra  price  for  carriage,  also  marble  only  taken 
at  owner's  risk  of  fracture;  no  such  mem.  given,  but  deft  orally  notified  of 
contents  of  box.  Held,  nonsuit  error,  3  questions  for  jury  as  to  whether 
(1)  deft  had  waived  the  mem.,  (2)  plff  guilty  of  fraudulent  concealment 
(3)  deft  negligent. 


Hahnke  v.  Friederich.     140  N.  Y.  Ja4« 

Attack  by  vicious  dog. 


Booth  V.  Rome,  Water.  St  Og.  R.  R.  Co.     140  N.  Y.  267. 

Plflfs  house  injured  by  jarring  of  ground  or  concussion  of  air  produced  by 
deft's  blasting  on  its  own  premises,  blasting  was  the  only  mode  of  removing 
the  rockj  it  was  conducted  with  due  care;  nothing  was  thrown  upon  plfTs 
premises. 

Verd.  for  plff. — ^Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Babcock  v.  Fitchburg  R.  R.  Co.     140  N.  Y.  308. 

Plff's  intestate  killed  in  explosion  of  powder  mill,  200  feet  from  deft's  road; 
at  time  of  explosion  train  passing  emitted  large  volumes  of  smoke,  no  wit' 
ness  saw  any  sparks,  no  evidence  any  doors  or  windows  in  mill  qpen  through 
which  sparks  could  get,  no  proof  spark -catcher  on  engine  out  of  order,  old- 
fashioned  kind,  gone  out  of  use  on  some  roads  for  economical  reasons,  nut 
because  new  ones  safer. 

Verd.  $3,000.— Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Crown  V.  Orr.     140  N.  Y.  450. 

Plff,  employee,  youth  of  19,  employed  to  stand  in  front  of  planing  machine, 
and  take  off  the  dressed  lumber,  not  required  to  operate  it,  or  handle  it, 
cautioned  against  meddling  with  its  operation;  ordered  by  foreman  to  hang 
wood  in  front  of  knives,  while  doing  so,  hand  caught,  was  not  given  instruc- 
tion how  to  do  it,  or  as  to  danger.    Injury,  part  of  arm  amputated. 

Verd.  $5,000.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Locke  V.  The  SUte.     140  N.  Y.  480. 

riff's  intestate,  captain  of  canal  boat,  navigating  State  canal;  boat  pass- 
ing under  lift-bridge,  bridge-tender  negligently  lowered  it,  scraped  along  top 
of  cabin,  came  down,  caught  on  tiller,  caught  captain  between  it  and  cabin. 
Injury  resulted  in  death. 

Claim  dismissed. — ^Aff. 
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Ishain  V.  Post.     141  N.  Y.  100. 

2d  Appeal.  167  N.  Y.  631. 
Deft's  intestate,  acting  as  broker  for  plff  gratuitously,  negligently  made 
loan  on  security  of  certificates  of  stock,  which  had  been  raised  by  forgery 
BO  as  to  indicate  larger  amount  of  shares  than  was  the  fact;  evidence  that 
others  also  had  been  deceived  offered  to  show  that  he  was  not  in  fact 
negligent  in  failing  to  discover  the  forgery,  excluded;  new  trial  granted  on 
that  ground,  court  ruling  in  plff's  favor  as  to  liability  if  found  negligent. 


Quinian  v.  Welch.     141  N.  Y.  158. 

Flff's  father  run  over,  walking  on  a  track,  intoxicated  from  liquor  sold  by 
deft's  tenant,  who  sold  liquor  on  deft's  premises  with  deft*s  knowledge;  plff 
an  infant,  born  day  father  died  or  day  before,  did  not  appear  which; 
only  questions,  (1)  whether  proof  sufficient  to  maintain  action,  (2)  whether 
chap.  646,  Laws  1873,  repealed  by  chap.  403,  Laws  1892,  (3)  whether  ques- 
tion as  to  right  of  a  subsequent  bom  infant  to  maintain  action  was  raised 
by  the  record. 

Verd.  $600.— Aff.  at  Gen.  Term.— Aff. 


Chisholm  v.  The  SUte.     141  N.  Y.  J46. 

Plff  fell  at  night  in  a  hole  in  the  highway;  State  was  replacing  an  iron  for 
a  wooden  bridge  over  canal;  approaches  to  it  had  to  be  widened,  approach  to 
one  end  of  bridge  left  ungraded  for  several  days  after  everything  else  com- 
pleted, hole  carelessly  left  by  State's  agents  imguarded;  plff  ignorant  of 
hole;  no  direct  evidence  that  he  was  proceeding  carefully.    Injury,  ribs  broken. 

Award,  $1,660.— Aff. 


Covert  V.  Cranford.     141  N.  Y.  5J1. 

Plff's  pond  injured  by  excavation  made  by  defts  in  constructing  aqueduct 
under  contract  with  city  of  Brooklyn;  built  on  city's  land;  its  line  crossed 
stream  which  supplied  plff*s  pond  a  mile  below;  defts  diverted  stream  tem- 
porarily, excavated  trench  below  its  bed,  during  which  water  in  pond  was 
lowered;  on  conduit  being  built  and  covered  with  earth,  bed  of  stream  was 
restored  to  original  state,  but  its  water  passed  by  underground  drainage 
through  the  earth  into  the  conduit  and  was  lost  to  plff;  this  result  not 
expectable. 

Verd.  for  plff  for  all  his  damage. — ^Aff .  at  Gen.  Term. —  Rev.  new  tri.  ord. 


ninn  V.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     14a  N.  Y.  11. 

Plff's  house  burned  by  fire  communicated  by  sparks  from  deft's  passing 
engines ;  house  in  a  city,  within  few  feet  of  track,  steep  grade,  heavy  showers 
of  sparks  emitted  from  deft's  engines  while  pulling  and  pushing  trains  up 
it;  necessary  and  inevitable  in  its  management  of  its  business  under  its 
charter;   had  often  set  fire  to  plff's  house,  finally  burned  it;    deft  used 
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best  spark-axrester  in  general  use  down  to  four  years  before  fire,  then  began 
to  adopt  a  new  kind,  improvement  on  old,  first  on  passenger,  then  on  freight 
engines;  no  evidence  was  given  as  to  expense  or  difficulty  in  making  the 
change,  or  that  deft  was  negligent  in  not  making  it  faster,  nor  any  evi- 
dence that  any  spark-arresters  were  out  of  order,  beyond  a  few  isolated 
instances,  that  on  a  few  occasions  sparks  had  been  emitted  larger  than  a 
spark-arrester  in  proper  condition  would  permit,  no  proof  they  had  set 
house  on  fire. 

Verd.  for  plff . — ^Aff .  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Harley  v.  Buffalo  Car  Mfg.  Co.     14a  N.  Y.  31. 

Plff,  employee,  injured  by  breaking  of  a  belt  while  machinery  running, 
8plices  fastened  by  a  fastener  which  gave  way;  several  kinds  of  fasteners 
in  the  market,  all  liable  to  break;  kind  in  question  in  general  use;  experts 
differed  as  to  which  kind  was  best,  number  of  experts  gave  kind  in  question 
the  preference;  evidence  admitted  of  opinions  by  experts  that  the  kind  in 
question  were  not  safe.    Injury,  eye  destroyed. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


McCue  V.  National  Starch  Mfg.  Co.     14a  N.  Y.  io6. 

Plff,  employee,  injured  while  undertaking  to  adjust  master's  machinery 
which  had  gotten  out  of  order,  had  not  been  employed  for  any  such  pur- 
pose; the  negligence  charged  in  complaint  was  the  omission  to  furnish  plff 
with  safe  place  to  work  and  safe  machinery  to  operate;  court  ruled  at  close 
of  evidence  no  such  case  made  out,  but  left  it  to  jury  to  say  whether  deft 
had  negligently  omitted  to  warn  plff,  unskilled  in  use  of  the  machinery,  of 
the  danger  incident  to  its  use,  and  to  instruct  him  how  to  adjust  it  when 
out  of  order;  no  objection  made  this  ground  not  within  the  complaint;  what 
plff  had  been  employed  to  do  was  simple  and  safe,  had  been  doing  it  for 
three  years;  deft  employed  machinist  to  make  repairs  when  necessary;  plff 
a  volunteer  in  doing  what  he  did,  the  danger  whereof  consisted  in  his  doing 
it  while  machinery  in  motion,  could  have  machinery  stopped.  Injury,  arm 
mashed,  finger  broken,  permanent. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Folmsbee  v.  City  of  Amsterdam.     14  a  N.  Y.  118. 

Plff*s  house  injured  by  change  of  grade  in  street  made  by  deft;  plff" 
owned  to  center  of  street,  change  not  made  in  accordance  with  provisions 
of  deft's  charter;  former  grade  had  existed  for  40  years,  houses  built  con- 
forming to  former  grade,  sidewalks  also  on  former  grade. 

Rep.  for  plff  for  damages  and  vacating  assess,  for  benefits. — ^Aff.  at  Gen. 
Term.— Aff. 
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Roemer  v.  Striker.     14a  N.  Y.  134. 

PlfTs  house  injured  by  negligent  blasting  during  excavation  for  cellar  on 
adjoining  premises  belonging  to  deft;  written  contract  between  deft  and  a 
contractor,  whereby  latter  agreed  to  excavate  cellar,  admitted;  not  pleaded. 

Nonsuit.— Aflf.  at  Gen.  Term.— Aff. 


Stuber  v.  McEntee.     14a  N.  Y.  joo. 

PlflTs  intestate,  employee,  killed  while  working  in  trench  under  deft's  or- 
ders, caved  in  through  deft's  neglect  to  shore  up;  after  his  death,  before 
letters  of  administration  issued,  deft  paid  to  deceased's  brother-in-law 
$400,  who  gave  a  receipt  stating  payment  was  for  all  expenses  caused  by 
such  death,  adding,  "and  further,  that  I  shall  have  no  further  claim  what- 
soever against  Mr.  McEntee;"  money  used  by  the  family  to  pay  funeral  ex- 
penses and  for  cemetery  lot.  Subsequently  letters  of  administration  issued 
to  plffs,  one  of  whom  was  the  person  who  signed  such  receipt. 

Nonsuit. — ^Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Lyon  V.  Manhattan  Ry.  Co.     14a  N.  Y.  J98. 

Plff,  passenger,  injured  while  traveling  on  deft's  train;  deft  obtained  or- 
der requiring  her  to  appear  before  referee  and  submit  herself  to  a  physical 
examination  as  to  her  injury  by  two  medical  experts,  in  presence  of  such 
women  as  she  might  select,  but  not  in  presence  of  the  referee  unless  she 
chose;  she  appealed  from  the  order;  Gen.  Term  reversed  the  order. —  A£f. 


Connelly  v.  Manhattan  Ry.  Co.     14J  N.  Y.  377. 

Plff,  passenger,  injured  in  collision  between  two  trains  on  deft's  road; 
about  7  o'clock  on  the  morning  of  an  unprecedented  storm,  popularly  called 
in  this  State  "the  blizzard;"  rain  followed  by  snow  with  high  wind  all 
night,  abated  somewhat  toward  morning;  weather  forecast  of  day  before  had 
given  no  indication  of  unusual  storm;  many  passengers  at  deft's  stations 
desiring  to  go  down  that  morning;  plff's  contention,  inter  alia,  was  that 
deft  was  negligent  in  not  stopping  its  trains  entirely  in  such  weather;  court 
refused  to  charge  that  the  evidence  did  not  justify  a  finding  that  deft  should 
not  have  operated  its  railway  at  all  at  the  hour  when  the  accident  occurred, 
left  it  to  jury  to  say  whether  it  was  negligent  to  do  so.  Injury,  to  spine, 
permanent. 

Verd.  $20,000.— Mod.  at  Gen.  Term,  and  as  mod.  aff. —  Rev.  new  tri.  ord. 

Note. —  Is  not  this  one  of  those  cases  where  a  suit  may  be  defended  by  a 
question?    How  could  the  carrier  be  convicted  of  negligence  in  carrying  pas* 
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sengers  under  such  circumstances,  and  at  the  same  time  the  passengers  be 
acquitted  of  negligence  in  consenting  to  be  carried? 

This  case  is  interesting  as  marking  the  progress  which  has  been  made  in 
the  science  of  weather  prediction.  The  forecasts  of  the  weather  bureau  may 
now  be  taken  account  of  in  determining  whether  a  person  was  negligent.  And 
see  White  v.  Old  Dominion  S.  S.  Co.,  102  N.  Y.  660. 


Hankins  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     14^  N.  Y.  416. 

Plff,  fireman  on  deft's  freight  train,  injured  in  collision  with  another 
freight  train;  both  behind  time,  were  being  run  from  opposite  directions  un- 
der telegraphic  orders  of  a  train  dispatcher,  who  negligently  gave  orders  to 
each  of  such  a  tenor  as  that  obedience  to  them  would  necessarily  result  in 
bringing  them  into  collision;  it  so  turned  out. 

Nonsuit. — ^Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Flynn  v.  Central  R.  R.  of  N.  J.     14J  N.  Y.  439. 

Plff,  while  working  in  third  person's  employ  on  deft's  premises,  caught 
between  two  of  deft's  cars;  was  engaged  in  transferring  grain  from  elevator 
lying  at  deft's  pier  to  car  standing  on  its  track  on  pier;  cars  on  an  inter- 
mediate track  had  been  separated  to  make  a  passage-way  for  the  purpose; 
while  plff  passing  between  them,  cars  negligently  forced  together;  court 
charged,  rule  of  law  is  that  if  a  person  invites  another  to  come  upon  hia 
premises  which  he  controls,  he  is  responsible  for  any  injury  which  ensues,  if 
the  injur^  person  is  not  negligent;  accident  occurred  in  another  State,  deft 
a  foreign  corporation,  plff  a  resident  of  this  State,  not  a  resident  of  New 
York  city,  suit  brought  in  Superior  Court  of  that  city.  Injury,  ribs  and 
arm  broken. 

Verd.  $2,500. — ^Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 

Note. —  But  see  Robinson  v.  Oceanic  St.  Nav.  Co.,  112  N.  T.  315,  as  to 
jurisdiction. 


Lane  v.  Town  of  Hancock.     14  j  N.  Y.  510. 

Plff^s  intestate,  killed  in  an  upset  of  sled  over  retaining  wall  at  side  of 
deft's  road;  moimtain  road  in  the  woods,  log  fender  on  top  of  wall,  in  process 
of  time  had  ceased  to  be  effectual  as  a  fender  owing  to  accumulation  of 
dirt  in  road,  which,  with  snow  at  this  time,  had  brought  surface  of  road 
nearly  to  level  of  top  of  fender;  at  spot  in  question  there  was  slant  of  road 
toward  fender,  condition  of  road  not  changed  in  eight  years;  intestate  being 
driven  down  the  mountain  on  load  of  logs  resting  on  two  bob-sleds,  rear 
sled  slid  on  snow  and  ice,  went  over  embankment,  logs  fell  on  her;  230  miles 
of  roads  in  the  town,  80  of  which  along  dugways  and  up  steep  ravines,  169 
plank  bridges,  several  hundred  sluices;  no  actual  notice  to  deft's  highway 
commissioners  of  condition  of  place  in  question  shown. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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McCaldin  v.  Parke.     14J  N.  Y.  564. 

Plffg  flteamship  injured  while  approaching  deft'a  wharf  by  striking  rock 
at  bottom  of  river;  many  vessels  had  gone  to  wharf  at  all  stages  of  tide, 
all  other  approaches  safe,  rock  never  heard  of  before;  diver,  who  located 
rock,  gave  opinion  rock  not  part  of  river  bottom,  but  had  fallen  there;  defts 
had  had  basin  in  front  of  wharf  dredged  out;  did  not  appear  that  the  rock 
was  then  in  the  ordinary  approach  to  the  wharf,  or  that  they  had  any  con- 
trol of  that  part  of  river  where  it  was;  plff  testified,  during  negotiations  for 
charter-party  deft  said  were  making  arrangements  to  have  rock  dredged  out, 
would  give  his  steamer  16  feet  at  all  stages  of  tide,  charter-party  silent  as 
to  this;  plff  claimed  to  recover  both  on  ground  of  negligence  in  allowing  rock 
to  be  in  approach  to  wharf,  also  on  ground  of  contract  to  give  such  16  feet; 
court  submitted  case  to  jury  on  both  grounds,  charging  that  if  they  found 
for  plff  on  either,  he  entitled  to  verdict. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


French  v.  VIx.     143  N.  Y.  90. 

riff's  house  injured  by  negligent  blasting  on  adjoining  premises,  did  not 
appear  injury  caused  by  missiles;  deft's  contractors  had  agreed  with  owner  of 
latter  to  build  house  thereon,  defts  to  be  ''accountable  for  any  damage 
that  may  be  done  to  the  property  or  person  of  any  neighbor;"  defts  made 
subcontract  with  third  person  for  rock  and  earth  excavation,  latter  agreeing 
to  assume  all  responsibility  for  loss  and  damage  to  person  or  property  while 
doing  it,  and  save  defts  harmless;  negligence  was  that  of  subcontractor. 

Verd.  for  plff,  exc.  at  Gen.  Term. —  Exc.  sust.  at  Gen.  Term,  new  tri.  ord. — 
Aff.  judg.  absol.  agst.  plff. 


Frace  v.  N.  Y.,  L4ace  Erie  &  W.  R.  R.  Co.     143  N.  Y.  i8j. 

Plff's  bam  and  hotel  burnt,  bam  set  on  fire  by  sparks  from  passing  engine 
of  deft,  hotel  caught  from  bam;  court  left  to  jury  to  say  whether  deft  was 
negligent  in  adopting  a  particular  kind  of  spark-arrester,  the  evidence  being 
that  there  were  two  kinds  in  general  use,  one  the  diamond  stack  spark-arrester 
(the  one  used  in  the  Flynn  case,  142  N.  Y.  11)  and  the  straight  stack  spark- 
arrester,  the  one  used  in  this  case,  and  no  evidence  that  one  was  better  than 
the  other;  court  also  virtually  (see  opinion)  left  to  the  jury  to  say  "whether 
the  burning  of  the  hotel  were  not  the  natural  and  direct  result  of  the  sparks 
from  the  engine." 

Verd.  for  both  bam  and  hotel. — ^Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

QuEBT. —  In  what  way  can  the  fact  that  buildings,  successively  burned,  were 
on  the  same  land,  make  any  differentiation  in  principle,  so  far  as  the  rule  of 
proximate  cause  is  concerned?     (See  note  to  O'Neil  case,  115  N.  Y.  579.) 


Negus  V.  Becker.     143  N.  Y.  303. 

Plff's  hous^  injured  by  the  fall  upon  it  of  a  wall  in  process  of  construc- 
tion for  deft  by  a  contractor,  upon  a  party- wall  belonging  to  both  parties; 
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party- wall  had  been  built  for  higher  building  than  at  first  put  up;  no  negli- 
gence in  construction  of  the  continuation  wall  alleged  or  proved. 

Verd.  dir.  for  plff.— AflF.  at  Gen.  Term. —  Rev.  nonsuit  ord. 

Note. —  This  case  is  substantially  an  authority  for  the  proposition  that  if 
the  fall  had  been  due  to  negligent  construction  by  a  contractor  (as  in  the 
Eureka  Club  case  it  was  due  to  negligent  demolition)  the  rule  of  nonliability 
of  the  owner  would  have  been  applied. 


O'Brien  v.  Fitzgerald.     143  N.  Y.  377. 

Action  by  plff,  as  receiver  of  a  bank,  to  recover  against  its  directors  dam- 
ages for  various  acts  of  negligence;  complaint  showed  that  defts  had  not 
been  directors  during  same  periods,  did  not  allege  necessity  of  any  account- 
ing, nor  that  defts  were  severally  liable  for  separate  misconduct;  demurrer 
different  causes  of  action  affecting  different  defendants  improperly  joined 
cause  of  action  being  at  law. 

Denu  overruL — ^Aff.  at  Gen.  Term. —  Rev.  dem.  sust. 


Marstaller  v.  Mllb.     143  N.  Y.  398. 

Complaint  to  recover  for  loss  of  services  of  son  due  to  negligence  of  a 
domestic  business  corporation  which  had  been  dissolved  prior  to  this  action, 
and  whose  property  had  come  into  hands  of  defts  as  trustees  for  purposes  of 
distribution  under  the  corporation  laws  (Laws  of  1892,  chap.  687,  S  30;  chap. 
691,  I  5);  demurrer,  abatement. 

Dem.  overrul. — ^Aff.  at  Gen.  Term. — ^Aff. 


Butler  V.  Manhattan  R.  Co.     143  N.  Y.  417. 

Plff's  wife  injured  by  negligence  of  deft's  guard  in  closing  upon  her  a  gate 
of  its  car  while  she  was  on  the  car  platform  at  the  moment  of  boarding  its 
train;  pregnant  at  the  time,  had  been  a  few  weeks,  miscarriage  a  result; 
evidence  admitted  that  upon  her  exclamation  of  pain  at  the  blow  of  the  gate, 
guard  said,  "  go  to  hell,  shut  up ;"  court  charged  jury  might  indude  **  any 
damages  arising  from  the  injury  and  resulting  in  depriving  the  plff  of  pros- 
pective offspring. 

Verd.  ^2,260.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Williams  V.  Haya.     143  N.  Y.  44a. 

2d  Appeal.    157  N.  Y.  541. 
riff's  assignor,  an  insurance  co.,  having  paid  a  loss  upon  a  policy  of  insur- 
ance upon  an  interest  of  part  owners  in  a  vessel,  lost  at  sea  through  faflure' 
of  her  master,  the  deft,  and  crew  to  take  the  proper  steps  to  prevent  her 
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driftmg  ashore  in  a  stonn,  sued  as  assignee  of  a  cause  of  action  resulting  to 
such  part  owners  from  such  negligence;  deft  also  part  owner,  but  sailed  her 
as  master  on  shares,  had  absolute  control  of  her  as  if  had  chartered  her; 
defense  insanitj  at  time  of  occurrence;  no  evidence  insanity  the  result  of 
exhaustion  due  to  prior  efforts  to  save  her;  court  charged,  if  insane  not  re- 
sponsible. 

Verd.  for  deft —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  The  opinion  of  Earl,  J.,  marks  another  stage  in  the  development  of 
the  law  of  negligence.  The  measure  of  negligence,  hitherto  accept^,  is  re- 
pudiated. The  test  (wholly  illusory,  as  pointed  out  in  the  note  to  |  2  of  the 
Code,  Part  I,  page  2)  is  no  longer  to  be  the  care  which  an  ordinarily  prudent 
man  would  bestow  under  the  circumstances. 

In  place  of  such  a  man,  we  are  to  take  "  an  abstract  or  ideal  man  of  ordi- 
nary mental  and  physical  capacity  and  ordinary  prudence.''  Such  a  man 
however  must  be,  m  the  nature  of  things,  a  conception  of  the  court  rather 
than  of  the  jury.  In  fact,  it  has  been  by  the  measure  of  the  stature  of  such 
a  man  that  the  Coxxrt  of  Appeals  has  for  many  years  been  really  testing  ques- 
tions of  negligence. 


Hayes  v.  Consolidated  Gas  Co.     143  N.  Y.  641. 

Plff's  intestate  killed,  as  was  alleged,  through  deft's  negligence;  she  claimed 
a  preference  on  the  calendar  as  administratrix  and  sole  plff;  motion  not 
opposed  by  deft. 

Mo.  denied. —  Order  aff.  at  Gten.  Term. —  App.  dism. 


Wintringham  v.  Hayes.     144  N.  Y.  i. 

Action  for  work  on  yacht,  cotmterclaim  for  negligent  care  of  her.    Counter- 
claim dismissed  by  referee  upon  erroneous  exclusion  of  evidence. 


Breil  v.  City  of  Buffalo.     144  N.  Y.  163* 

riff's  carriage  upset  in  driving  at  night  over  pile  of  dirt  in  deft's  street; 
pile  not  guarded  nor  lighted;  dirt  drawn  by  householder  to  fill  up  lot,  de- 
posited temporarily  in  street  to  be  wheeled  into  lot,  deposited  in  street  faster 
than  wheeled  off;  three  or  four  days  so  spent;  no  proof  that  all  the  dirt  left 
in  street  on  any  one  day  not  drawn  off  before  nightfall  except  on  the  day 
preceding  night  of  accident;  no  proof  that  deft  had  actual  notice  of  the  pile. 
Injury,  bruises,  face  disfigured. 

Verd.  $1,760.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


London  &  L.  F.  Ins.  Co.  v.  Rome,  Water.  St  Og.  R.  R.  Co.   144  N.  Y.  joo. 

Plff's,  assignor's,  hay  burned  in  deft's  f reighthouse,  after  delivery  for  imme- 
diate shipment,  but  before  transportation  begun;  the  shippers  were  to  load 
the  hay  on  the  cars;  the  delay  in  loading  not  due  to  them,  but  to  neglect  of 
deft  to  furnish  cars.    Held,  deft  liable  as  c<Mnmon  carrier. 

40 
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Jorgensen  v.  Squires.     144  N.  Y.  j8o. 

PUT,  passing  along  sidewalk,  stopped  at  shop-window,  stood  on  doors  of 
cellar- way;  door  gave  way,  she  fell  in  opening;  no  special  permit  for  crilar- 
way  obtained  by  defendant;  requirements  of  ordinance  as  tc  construction 
complied  with;  had  existed  more  than  20  years;  ordinance  did  not  require 
special  permit;  custom  of  architects  and  builders  not  to  apply;  custom  ac- 
quiesced in  by  municipal  authorities  for  20  years.  Injury,  leg  and  thigh 
bruised  and  discolored,  shock,  miscarriage. 

Verd.  $1,600.-- Rev.  at  Gen.  Term.— Aff.  judg.  absol. 


Jung  V.  Keuffel.     144  N.  Y.  381. 

Plff,  boy  of  16,  employed  in  deft's  carpenter  shop,  planing  board  wiUi  steam 
planer;  did  not  know  of  necessity  of  using  gauge  attached  to  plane,  did  not 
use  it  in  planing  board.    Injury,  loss  of  three  fingers. 

Verd.  6  cts.— Aff.  at  Gen.  Term. —  Aff. 


McCsmpbell  v.  Cunard  S.  S.  Co.     144  N.  Y.  552. 

riff's  intestate,  employee,  engaged  with  other  longshoremen  unloading  ship 
by  trucks  over  skid  tied  to  mouthpiece  on  dock  by  lanyards  so  as  to  permit 
skid  and  mouthpiece  to  move  with  vessel;  skid  and  mouthpiece  put  in  posi- 
tion by  some  of  the  men  other  than  plaintiff;  secured  improperly;  plaintiff 
had  gone  on  board  with  truck,  they  then  being  apparently  in  proper  condi- 
tion; returned  with  load,  wheel  of  truck  dropped  into  opening  between  skid 
and  mouthpiece  occurring  meanwhile  and  due  to  insecure  fastening;  load 
pitched  off,  fell  on  plff;  court  refused  to  charge  that  if  deft  furnished  suit- 
able appliances  for  securing  mouthpiece  to  skid,  and  injury  occurred  because 
not  properly  secured,  plff  could  not  recover;  also  refused,  that  if  employees 
who  rigged  mouthpiece  were  fellow  servants  of  plff  could  not  recover. 
Injury,  knee  dislocated,  foot  crushed,  crippled,  died  after  verdict. 

Verd.  $2,000.— Aff d.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Mickee  v.  Wood  Mow.  &  Reap.  Machine  Co..     144  N.  Y.  613. 

Plff's  intestate,  employee,  working  at  side  of  building  in  process  of  erection, 
timber  fell,  killed  him. 

Verd.  $5,000. —  Rev.  at  Gen.  Term,  "for  errors  of  law  only  and  not  for 
errors  of  fact,"  order  so  read. — ^App.  dismissed. 

Note. —  This  appeal  was  dismissed  because  of  *'  failure  of  the  record  to  show 
that  the  lower  court  had  passed  on  the  facts.''  As  a  reversal  without  any  state- 
ment at  all  must  be  deemed  to  have  been  on  the  law,  what  purpose  could  the 
words  in  the  order,  ''  not  reversed  for  errors  of  ^t,"  have,  except  to  indicate 
that  the  court  had  reviewed  the  facts? 
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Oceanic  St.  Nav.  Co.  v.  Comp.  Transatl.  Esp.     144  N.  Y.  663. 

Ist  Appeal.    134  N.  Y.  461. 

No  new  facts,  which  according  to  decision  of  the  majority  of  the  court 
differentiate  the  appeal  from  the  former  one. 
Verd.  for  plff.— Aff.  al  Gen.  Term.— Aff . 


Saumby  v.  City  of  Rocliester.     145  N.  Y.  8i. 

Plffy  boy  of  13,  stumbled  over  earth  surrounding  an  excavation  in  unflagged 
portion  of  deft's  sidewalk  near  curb,  made  by  its  agents  in  laying  sewer;  un- 
guarded, at  dusk;  six  months  afterward  eyesight  affected;  Dr.  said  trouble 
far-sightedness,  which  glasses  would  remedy;  Dr.  not  called;  oculist  expert 
for  deft  testified  had  examined  his  eyes,  whoUy  uninjured,  far-sighted,  trouble 
congenital,  might  not  be  revealed  until  some  age  was  reached  or  some  occu- 
pation trying  to  eyes  adopted;  no  proof  injury  to  eyesight  came  from  acci- 
dent; one  tooth  broken,  another  driven  into  jaw;  court  left  to  jury  whether 
trouble  with  eyesight  result  of  fall. 

Verd.  $800.— Aff .  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Keenan  v.  N.  Y.,  Lake  Erie  6t  W.  R.  R.  Co.     145  N.  Y.  190. 

riff's  intestate,  dying  after  judgment,  car  repairer;  injured  while  removing 
car  spring  from  a  car  standing  on  a  track,'agst  which  other  cars  were  shunted; 
track  not  used  as  repair  track,  no  signals  to  show  any  one  at  work  there; 
had  been  at  work  on  a  car  on  a  repair  track  near  by,  duly  protected  by  sig- 
nals; needing  a  spring,  went  to  deft's  employee  charged  with  duty  of  sup- 
plying such  articles,  who  replied  did  not  have  one;  reported  to  foreman  of 
his  gang,  latter  directed  him  to  take  one  from  one  of  the  cars  on  the  other 
track,  on  which  cars  were  placed  awaiting  repairs  on  the  repair  track;  fore- 
man not  charged  with  duty  to  provide  supplies.    Injury,  arm  amputated. 

Verd.  $10,000.— Rev.  at  Gen.  Term.— Aff.  judg.  absol. 


Tiiompson  v.  Buffalo  1^.  Co.     145  N.  Y.  196. 

riff's  intestate,  girl  of  14,  run  over  by  deft's  trolley  car;  playing  game 
with  other  girls,  darting  across  street;  stopped  for  car  to  pass  on  one  track, 
continued  her  run  behind  it  as  it  passed ;  struck  by  car  from  another  direction 
on  other  track,  obscured  by  first  car,  running  more  rapidly  than  horse  cars 
previously  used  by  deft,  motive  power  having  been  changed  day  before;  court 
refused  to  charge  that  if  she  passed  immediately  behind  the  one  car  without 
stopping  to  look  in  both  directions  to  ascertain  if  another  was  approaching, 
could  not  recover. 

Verd.  $2,600.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 
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Scaffs  V.  Del.  &  Hud.  C.  Co.     145  N.  Y.  aoi. 

Plff's  intestate  knocked  down  on  deft'a  crossing  by  horse  frightened  by 
steam  from  loccHuotive  of  train  stopping  for  passengers  at  station;  5  tracks, 
gates,  locomotive  occupied  15  ft  of  highway;  gates  down,  deceased  on  aide- 
walk,  horse  and  wagcm  in  street,  horse  restive,  train  on  nearest  track ;  gate- 
man  raised  gate  high  enough  for  deceased  to  get  through ;  when  she  had  passed 
beyond  locomotive  gate  raised  higher  for  horse  and  wagon;  on  going  in  front 
of  locomotive  horse  became  uncontrollable,  started  to  run;  meantime  deceased 
having  gotten  two  or  three  tracks  beyond  changed  her  direction  to  a  diagonal 
crossing  of  street  also  which  brought  her  in  front  of  horse,  did  not  look 
round,  driver  halloaed,  she  paid  no  attention,  struck  by  the  runaway,  died 
from  injuries. 

Nonsuit. —  Rev.  new  tri.  ord. — "Rev.  judg.  on  nonsuit  aff. 


Ansteth  v.  Buffalo  Ry.  Co.     145  N.  Y.  aio. 

Plff,  boy  of  10,  stealing  ride,  step  of  front  platform  of  deft's  car,  holding 
handles  on  dashboard  and  car;  conductor  appeared  on  platform,  shouted  at 
him  and  reached  out  his  hand;  boy  frightened,  let  go,  fell,  run  over;  record 
stated  in  testifying  he  indicated  with  his  arm  the  manner  and  character  of 
the  conductor's  menace.    Injury,  leg  amputated. 

Verd.  ^12,500.— Aff.  at  Gen.  Term.— Aff. 


Haines  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     145  N.  Y.  ^35- 

Plff's  intestate,  walking  on  street  at  side  of  and  near  deft's  track,  struck 
by  train  coming  up  behind;  had  come  to  street  in  question  from  cross-street, 
at  junction  looked  both  ways  for  trains,  none  in  sight,  turned  into  street  in 
question,  proceeded  for  40  ft  very  near  track,  when  he  was  hit,  injury  result- 
ing in  death.  Deft  moved  for  direction  of  verdict  in  its  favor,  no  ground 
stated,  no  other  exception;  on  appeal  gave  as  ground  in  support  of  motion 
no  proof  that  deceased  had  looked  behind  him  while  walking  the  40  ft. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Aff. 


Bogart  V.  Del.,  Lack.  6t  W.  R.  R.  Co.     145  N.  Y.  283. 

Plff's  intestate,  fireman  on  engine,  killed  in  accident;  abutment  of  bridge 
gave  way  in  a  flood,  train  went  into  water;  bridge  built  by  predecessor  of 
deft,  bought  by  it;  both  abutments  negligently  constructed,  one  had  de- 
veloped defects  which  compelled  deft  to  take  it  down  partially  and  rebuild; 
this  had  resulted  in  disclosing  defects  in  foundation  till  then  concealed,  of 
a  nature  which  would  be  likely  to  exist  in  the  other,  both  being  buflt  at 
same  time  by  same  man;  deft  took  no  steps  to  see  if  it  was  in  like  condition; 
court  refused  to  charge  a  request,  which  on  appeal  was  claimed  by  counsel 
and  assumed  by  court  to  be  in  effect  that  if  the  cause  of  the  accident  was 
the  fall  of  the  abutment  plff  could  not  recover. 

Verd.  $6,000.— Aff.  at  Gen.  Term. — ^Aff. 
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Kenne^iy  v.  Manluittan  Ry.  Co.     145  N.  Y.  aM. 

Tiffs  intestate  car  cleaner;  deft's  car  yard  above  ground  on  level  with  its 
elevated  railway,  unfinished,  spaces  between  tracks  not  entirely  planked  over, 
carpenters  at  work  doing  so,  use  of  yard  by  deft  going  on  at  same  time;  car 
being  cleaned  by  deceased,  had  stopped  opposite  space  not  yet  planked;  de- 
ceased stepped  off  of  car  backwards,  at  night,  stepped  into  space,  fell  to 
ground,  injured  so  he  died;  court  charged  if  he  with  knowledge  worked  at 
the  place  in  its  unfinished  condition  he  assumed  the  risk,  and  left  it  to  jury 
to  say  whether  he  had  acquired  knowledge  so  as  to  perfectly  understand  the 
conditions. 

Verd,  $2,500.— Aff.  at  Gen.  Terin.— Rev.  new  tri.  ord. 


Sisco  V.  Lehigh  St  Hudson  R.  R.  Co.     145  N.  Y.  296. 

Biff's  intestate,  original  plff  dying  after  judgment,  brakeman,  climbing  lad- 
der on  side  of  freight  car  as  train  went  hj  a  mail-crane,  struck  by  its  sta- 
tionary arm  extending  to  within  a  foot  of  the  car ;  device  for  taking  mail  bags 
on  trains  without  stopping,  constructed  like  those  on  other  roads,  except 
that  some  had  movable  arms  extending  laterally  only  when  held  down  by 
mail  bag;  stationary  arm  preferable  because  they  allow  greater  space  be- 
tween end  of  arm  and  side  of  car;  no  evidence  that  arm  in  question  came 
nearer  car  than  approved  ones  in  use  on  other  roads ;  mail-crane  only  erected 
by  deft  shortly  before  the  accident,  no  warning  of  it  given  to  deceased; 
court  submitted  to  jury  whether  deft  negligent  in  putting  crane  too  near 
track.    Injury,  skull  fractured. 

Verd.  $8,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 

Note. —  The  fact  which  differentiates  this  case  from  Gibson  v.  Erie  Ry.  Co., 
63  N.  Y.  450,  is  that  the  deft  had  just  erected  the  mail-crane,  and  had  not 
notified  its  men  of  the  new  danger,  and  it  was  as  if  a  new  bridge  had  been 
thrown  over  the  track  without  tell-tales.  Had  this  been  the  only  issue  sub- 
mitted to  the  jury,  the  result  might  have  been  different,  for  it  would  seem 
to  be  clear  that  a  servant  does  not  assume  the  risk  of  new  dangers,  which 
are  added  by  the  master  without  notice. 


Walsh  V.  FItchburg  R.  R.  Co.     145  N.  Y.  301. 

Plff,  boy  of  5,  hurt  while  playing  on  deft's  turn-table.  Deft's  premises  un- 
fenced  at  that  point.  Public  had  for  years  been  suffered  to  cross  them  from 
one  street  to  another,  footpath  worn,  turn-table  15  or  20  ft  from  path; 
several  boys  went  to  it  and  while  turning  it  plff's  leg  was  caught  between 
rails.    Injury,  leg  cut. 

Verd.  $3,000.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Keenaii  v.  Brooklyn  R.  R.  Co.     145  N.  Y.  S4S. 

Plff's  intestate,  boy  of  6,  run  over  by  deft's  trolley  car,  permitted  by  mother 
to  go  on  sidewalk  by  the  door  of  her  house,  crossed  street,  was  returning. 
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car  66  ft  difttani  nothing  to  obstruct  motorman's  view;  on  reaching  tracks 
child  began  to  run,  car  15  ft  off,  was  struck  when  on  last  rail;  motorman 
not  looking,  did  not  know  of  child's  presence  until  s<nne  one  cried  out  and 
child  against  the  car,  did  not  put  on  brake  until  he  was  under  car;  court 
charged  that  the  father  could  compel  the  son  to  support  him  in  his  old  age^ 
and  refused  to  charge  that  the  father  has  no  claim  on  the  earnings  of  the 
son  beyond  the  age  of  21  years  except  he  becomes  poor,  unable  to  support 
himself  and  the  son  has  means. 
Yerd.  $5,000.— Aff.  at  Gen.  Term.—  Rev.  new  trt  ord. 


Murphy  v.  Hayes.     145  N.  Y.  370. 

Plff's  intestate  killed  by  fall  down  elevator  shaft  in  deft's  office  building; 
was  engaged  with  other  safe  movers  in  employ  of  the  safe  co  in  moving 
safe  to  office  in  upper  story;  safe  carried  up  on  freight  elevator,  a  passenger 
elevator  being  on  opposite  side  of  hall;  on  reaching  Hoot  in  question  with 
safe  flat  pieces  of  iron  called  shoes  laid  on  floor,  extended  into  shaft  to  sap* 
port  car  after  power  taken  off,  did  not  extend  all  way  across  shaft,  proved 
insufficient,  rear  of  car  sagged;  deft's  janitor  assisting  the  work  as  volun- 
teer transmitted  by  shouting  down  shaft  to  engineer  order  of  deceased's  co- 
servant  to  raise  up  a  little,  and  that  being  done  to  hold  the  car  in  place; 
as  the  safe  was  being  rolled  off  and  its  weight  on  car  gradually  lessened,  ear 
arose  till  finally  before  safe  fully  off  it  was  3  ft  above  floor,  safe  tipped  over 
on  deceased,  knocked  him  into  elevator  shaft  opposite. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 


Cameron  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     145  N.  Y.  400. 

Plff^s  intestate,  brakeman,  done  to  death  by  negligence  of  fellow  brakeman 
in  leaving  switch  open,  whereby  train  on  main  track  was  run  against  cars  on 
side  track  behind  which  deceased  was  working;  deft's  rule  required  all  per- 
sons opening  switches  to  remain  at  them  until  closed  or  themselves  relieved, 
also  to  report  all  violations  of  rules;  fellow  brakeman  on  same  train  had 
opened  the  switch  and  left  it  so  and  gone  away;  he  was  a  witness  for  plff 
and  testified  had  been  in  employ  of  deft  for  a  year  and  for  4  months  prior 
to  accident  had  been  in  the  habit  of  breaking  the  rule  and  leaving  switches 
open  and  unguarded;  no  evidence  of  negligence  of  deft  in  employing  him  nor 
of  any  knowledge  by  its  superior  employees  of  his  violation  of  its  rules; 
court  submitted  to  the  jury  whether  deft  was  negligent  in  failing  to  discover 
his  violation  of  its  rules  and  in  omitting  to  discharge  him. 

Verd.  $1,500.— Aff.  at  Gen.  Term,—  Rev.  new  tri.  ord. 


Hudson  V.  Rome,  Water.  &  Og.  R.  R.  Co.     145  N.  Y.  408. 

Plff's  intestate,  fireman,  killed  in  locomotive  explosion;  crown  sheet  had 
become  scorched,  collapsed,  steam  escaped  into  the  fire-box  and  blew  out 
through  its  door  injuring  deceased  so  he  died,  he  being  in  charge  of  locomotive. 
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engineer  having  left  it  whUe  taking  water  at  a  station;  question  was  whether 
scorching  of  crown  sheet  due  to  carelessness  of  engineer  on  the  trip  in  question 
in  not  keeping  it  covered  with  water  or  had  occurred  on  some  previous  trip 
and  discoverable  by  proper  inspection  at  deltas  yard;  engine  new;  no  evi- 
dence of  scorching  previous  to  trip  in  question  except  that  of  hostler  that 
while  at  the  yard  he  had  kept  the  engine  watered  and  of  the  engineer  that 
on  the  trip  he  had  kept  the  crown  sheet  covered  with  water  and  on  arriving 
to  take  water  at  station  in  question  there  were  two  gauges  full,  i.  e.,  6  in. 
over  the  seat;  opposed  was  the  condition  of  the  sheet  after  the  accident, 
which  according  to  experts  was  not  what  it  would  have  been  if  scorching 
had  taken  place  before  the  'trip,  that  is  to  say  after  scorching  steel  is  less 
ductOe,  more  liable  to  crack  and  less  to  expand,  could  not  scorch  or  become 
redhot  while  covered  with  water  and  must  have  been  redhot  at  the  time  it 
collapsed  rather  than  cracking  before,  this  shown  by  its  subsequent  condition. 
Verd.  $3,000. — ^Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 

QxTEBT. —  Can  the  ruling  in  this  case  be  applied  to  cases  since  the  amend- 
ment of  the  Constitution  as  to  the  jurisdiction  of  the  Court  of  Appeals? 


Sodemian  v.  Kemp.      145  N.  Y.  427. 

Plff,  employee,  laborer  on  cars  used  to  dump  slag  at  deft's  steel  works; 
was  riding  on  loaded  car  in  the  train  going  to  the  dump  slowly,  when  it 
dumped,  he  fell  off,  part  of  load  on  him;  car  was  one  which  dumped  at  side, 
kept  from  so  doing  by  hooks  to  fixed  bar  on  truck,  kind  in  general  use  for 
lofkg  time;  if  hooks  in  good  order  and  properly  secured  could  not  dump;  hooks 
not  shown  to  be  defective,  car  used  after  the  accident  as  before  without  any 
repairs,  no  dumping  at  wrong  time;  had  made  one  trip  that  morning,  no  evi« 
dence  that  after  the  dump  on  thai  trip  the  hooks  had  been  properly  fastened. 
Injuiy,  spine,  thigh,  leg  and  arm  injured,  partial  paralysis  of  leg  and  arm. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Purdy  V.  Lynch.     145  N.  Y.  46a. 

Action  for  an  accotmting  of  a  trustee  to  whom  property  had  been  conveyed 
by  a  director  of  an  insolvent  savings  bank  for  the  purpose*  of  aiding  the  pay- 
ment of  its  depositors. 


Lewis  V.  Del.  &  Hud.  C.  Co.     145  N.  Y.  508. 

Plff's  intestate,  passenger,  run  over  by  freight  train;  had  boarded  passenger 
train  with  mileage  ticket,  notified  conductor  to  take  tickets  out  to  a  certain  sta- 
tion, conductor  replied  train  did  not  stop  there,  deceased  answered  had  stopped 
there  before,  conductor  said  would  see  about  it;  later  informed  him  train 
would  not  stop  there  and  would  have  to  get  off  then;  going  very  slow, 
scarcely  moving,  conductor  said  it  would  go  faster  soon  and  must  hurry; 
deceased  started  to  get  off,  while  getting  down  from  steps  train  started  up 
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with  a  jerk,  lost  his  balance  thrown  on  to  other  track  in  front  of  freigl^  train; 
conductor  had  not  notified  him  of  the  presence  of  freight  train^  it  not  yisiUe 
from  the  platform. 
Nonsuit. — ^Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Johnson  v.  Steam  Qaiige  &  L.  Co.     146  N.  Y.  15J. 

PlfT,  employee,  injured  in  same  calamity  as  that  in  Pauley  against  same 
deft,  131  N.  Y.  90;  in  this  case  plff  received  his  injuries  or  dropping  from  the 
end  of  a  fire-escape  on  to  a  platform  10  ft  below,  and  the  question  was 
whether  the  deft  left  the  place  where  its  employees  would  have  to  drop  from 
the  fire-escape  safe  for  them  to  land  on ;  the  platform  where  they  would  land 
on  dropping  vertically  being  narrow  and  a  dangerous  structure  close  to  it, 
upon  which  if  a  person  feU  he  would  be  likely  to  be  hurt  (gist  of  case  given 
at  page  163)  physician  in  describing  injury  was  allowed  to  state  his  opinion 
as  to  the  position  in  which  the  plff  was  at  the  instant  he  reached  the  end  of 
his  fall,  as  bearing  upon  the  question  whether  he  dropped  from  the  fire-esci^ 
he  landed  on  the  platform  or  the  structure  at  its  edge.    Injury,  leg  broken. 

Verd.  $6,000.— Aff.  at  Gen.  Term.— Aff. 


Marks  v.  Rochester  Ry.  Co.     146  N.  Y.  181. 

Plff,  boy  of  11,  run  over  by  deft's  horse  car;  had  been  chopping  ice  on  his 
sidewalk  at  home;  requested  by  driver  of  car  to  assist  him  in  taking  it  back 
to  a  switch,  two  of  deft's  cars  having  met  on  a  single  track  one  having  to  go 
back,  single  horse  cars  no  conductor;  plff  took  the  reins  and  drove  horse  to 
rear  of  oar,  driver  affixed  whiffle-tree  and  went  back  to  front  platform  to 
manage  the  brake,  plff  getting  on  rear  platform  and  driving;  rear  platform 
did  not  extend  whole  width  of  car  by  about  4  ft  (car  2  ft  wider  at  each  end 
of  platform)  platform  did  not  stretch  across  space  between  rails  of  track  by 
2  ft,  dashboard  less  than  2  ft  wide,  not  the  width  of  door  opposite;  some 
boys  got  on  started  to  sway  car  by  dancing,  driver  made  feint  to  come 
through  car  after  boys,  they  scurried  off  and  in  so  doing  pushed  plff  one 
side  of  its  narrow  dashboard  and  so  off  on  side  of  the  track  in  front  of  the 
car;  only  negligence  specified  in  complaint  was  platform  unsafe  for  young 
boy  to  be  asked  to  do  such  work;  court  explicitly  excluded  from  jury  any 
consideration  of  claim  of  negligence  other  than  that  set  out  in  complaint  and 
submitted  two  questions:  (I)  whether  emergency  existed  to  authorize  driver 
to  employ  outside  assistance,  (2)  if  so,  whether  negligent  in  placing  boy  on 
the  platform.    Injury,  leg  amputated. 

Verd.  $7,000,  new  trial  granted  at  Trial  Term.—  Rev.  at  Gen.  Term.—  Rev. 
and  ord.  granting  new  tri.  aff. 


Qeoghegan  v.  Atlas  S.  S.  Co.     146  N.  Y.  369. 

Plff's  intestate,  employee,  assistant  steward  on  defendant's  steamship  fell 
overboard  at, night;  iron  doors  of  gangway  open,  loose  rope  stretched  across 


Digitized  by 


Google 


1895.]  146  New  York.    .  633 

instead  of  bulwark  rail;  deceased's  duty  to  wash  silver  after  dinner  and 
threw  slops  overboard;  not  seen  to  go  on  deck,  gurgling  cry  heard  by  man  on 
deck  who  cried  man  overboard,  rope  thrown  over,  hand  seen  lifted  out  of 
water,  boats  lowered  without  result,  roll  call,  deceased  missing;  nothing  to 
show  that  he  fell  through  the  open  port  or  that  his  death  was  accidental, 
nor  any  proof  that  defendant  had  failed  to  provide  a  proper  bulwark  rail. 
Trial  by  court,  judg.  for  deft.— Aff.  at  Gen.  Term.— Aff. 


Bums  V.  Matthews.     146  N.  Y.  386. 

Plflfs  intestate,  employee,  killed  by  caving  in  of  walls  of  trench  while  dig- 
ging sewer  for  defendant  as  contractor;  foreman  had  day  before  directed  men 
not  to  dig  trench  deeper  (at  that  point  8  ft  deep)  until  it  was  curbed;  that 
morning  deceased,  who  had  been  working  on  another  sewer  and  transferred 
to  this,  waited  with  fifty  others  for  orders  to  go  to  work,  foreman  gave  order, 
each  man  selected  his  own  place,  deceased  going  to  the  place  in  question, 
foreman  going  to  other  end  of  trench  to  take  names  of  men  at  work  with- 
out knowing  that  deceased  had  gone  to  spot  in  question;  foreman  had  gone 
there  himself  that  morning  and  taken  some  tools  out  and  saw  no  indication 
of  earth  giving  away;  general  practice  to  curb  as  soon  as  8  ft  reached,  de- 
ceased accustomed  to  such  work. 

Nonsuit.— Aff.  at  Gen.  Term.— Aff. 


Hughes  V.  County  of  Monroe.     147  N.  Y.  49. 

Plff,  employee  at  Monroe  Co.  Asylum,  injured  while  operating  steam 
mangle  in  its  latmdry;  injury  prior  to  County  Law  of  18&2,  and  when  the 
county  was  a  quasi-municipal  corporation  managing  the  asylum  tmder  special 
acts  of  Legislature  for  the  insane  within  its  own  limits;  payment  from  pa- 
tients who  could  afford  it  was  taken  under  permission  of  the  statute;  small 
revenue  also  from  sale  of  farm  products.  Injury,  both  arms  crushed,  per- 
manent. 

Verd.  $2,000;  exc.  in  first  instance  at  Gten.  Term. —  Exc.  sust.  at  Gen. 
Term,  new  tri.  ord. — ^Aff.  judg.  absol. 


Isola  V.  Weber.     147  N.  Y.  329. 

riff's  intestate's  death  alleged  in  complaint  to  have  been  due  to  negligence 
of  deft;  took  place  before  adoption  of  Constitution  of  1894,  which  by  Sec.  18 
of  Art.  I,  abolished  the  limitation  of  damages  to  $5,000;  motion  to  amend 
complaint  by  increasing  demand  from  $5,000  to  $25,000. 

Motion  denied  at  Spec.  Term. —  Order  reversed  at  Gen.  Term,  and  motion 
granted. —  Rev.  and  motion  denied. 
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Vail  V.  Broadway  R.  R.  Co.     147  N.  Y.  377. 

Plff,  pasaenger,  thrown  off  car  by  jerk  through  conceded  negligence,  riding 
on  front  platform  smoking;  defendant  organized  under  general  R.  R.  law  of 
1850  and  special  statutes  allowing  such  organization  and  applying  to  it 
''all  the  provisionb"  thereof  except  certain  ones  not  here  involved;  deft 
had  posted  in  its  car  the  prohibition  against  riding  on  platforms  under 
Sec.  46  of  the  general  law;  had  promulgated  a  rule,  smoking  forbidden  ex- 
cept on  front  platform.    Injury,  leg  broken  and  shortened. 

Verd.  $7,600.— Aff.  at  Gen.  Term.— Aff. 


Wooden  v.  West.  N.  Y.  &  Penn.  R.  R.  Co.     147  N.  Y.  508. 

1st  Appeal.    126  N.  Y.  10. 

Flff's  husband  brakeman  on  freight  train,  killed  in  wreck,  caused  by  train 
getting  out  of  control  and  rushing  down  steep  grade;  track  over  a  hill,  up 
grade  short  level  down  grade;  deft's  rule,  if  conductor  doubted  ability  to 
take  train  safely  over  hill  was  to  telegraph  for  instructions,  and  either  an- 
other brakeman  would  be  given  or  he  would  be  directed  to  leave  some  of 
his  cars  behind;  in  this  instance  he  thought  he  could  get  over  safely,  did  not 
telegraph;  existence  of  rotten  ties  proved,  no  proof  they  caused  the  wreck. 

Nonsuit,  exc.  at  Gen.  Term. —  Exc.  sust.  new  tri.  ord.  at  Grcn.  Term. —  Bev. 
and  nonsuit  aff. 


Schmeer  v.  Qas  Light  Co.     147  N.  Y.  529. 

Flff's  intestate  killed  by  explosions  of  gas,  purveyed  by  defendant  in  house 
containing  stores  and  apartments,  each  supplied  with  separate  service  pipes; 
separate  applications  for  gas  by  tenants;  separate  meters  thereupon  fur- 
nished by  deft;  no  inspection  by  it  to  see  if  pipes  in  proper  state  to  receive 
its  gas;  it  followed  its  custom  of  requiring  proper  plan  of  piping  to  be 
furnished  as  a  condition  of  supplying  meters  and  accepting  such  plan  as  a 
certificate  that  the  piping  was  in  fit  condition  and  placing  its  service  cock 
near  the  curb  to  be  turned  on  by  any  gas-fitter  at  request  of  applicant; 
pipe  in  top  apartment  left  unplugged;  tenant  on  next  floor  below,  who  had 
not  applied  for  and  did  not  wish  to  use  gas,  noticed  smell,  called  on  intestate 
for  aid;  latter  yotmg  man  of  eighteen  with  his  father  in  another  apartment, 
instituted  a  search  with  candle,  remarking  had  seen  gas-fitters  use  candles 
when  searching  for  leaks;  explosion. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Springfield  Fire  Ins.  Co.  v.  Village  of  Keeseville.      14^  N.  Y.  46. 

Plff,  assignee  of  an  owner  of  a  house  in  deft's  village  which  was  destroyed 
by  fire;  complaint  alleged,  insurance  co.,  doing  business  in  village,  payment 
to  deft  of  annual  tax  for  privilege  and  for  protection  of  water  works  and 
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fire  dept,  policy  of  ins.  on  said  house,  destruction  by  fire,  payment  of  losa 
and  assignment  to  plff  of  claim  of  owner  and  deft  for  damages,  due  to  fact 
deft  had  negligently  administered  its  water  works  system,  and  that  the  loss 
was  due  to  such  negligence,  appliances,  pipes,  pumps,  hose,  Ac.  out  of  order, 
broken,  Ac.    Deft,  demurred. 

Dem.  sustained  at  Spec.  Term. —  Rev.  and  overrul.  at  Gen.  Term. —  Rev. 
judg.  of  Spec.  Term. —  Aff. 


Beltz  V.  City  of  Yonkers.     148  N.  Y.  67. 

Plff  stepped  in  hole  in  deft's  sidewalk  full  of  water,  fell;  hole  made  by 
breaking  of  edges  of  two  adjoining  fiag-stones,  broken  parts  had  disappeared, 
hole  about  2  ft  by  7  in.  wide  by  2Vi  in.  deep,  in  rainy  weather  water  col- 
lected in  it,  had  existed  in  this  condition  4  years;  no  prior  accident.  Injury, 
broken  leg. 

Verd.  $5,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Morris  V.  N.  Y.,  Out.  &  West.  R.  R.  Co.     148  N.  Y.  88. 

Plff,  passenger  on  def t's  train,  was  standing  at  station,  run  into  by  an- 
other train;  plff  jumped  off  to  escape  collision;  called  as  witness  one  of 
two  physicians,  who  had  made  a  joint  examination  of  his  injury,  but  ob- 
jected to  deft's  calling  the  other,  ground  of  privilege,  objection  sustained. 
Injury,  back  and  side  hurt;  concussion  of  spine. 

Verd.  $3,500. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Evans  v.  Keystone  Qm%  Co.     148  N.  Y.  lu. 

Plff's  shade  trees  and  grass  alleged  to  have  been  killed  by  escape  of  natural 
gas  from  deft's  main  in  street;  evidence  was  that  as  soon  as  deft  laid  its 
main  there  was  a  perceptible  escape  of  gas  and  trees  died  and  as  soon  as  the 
main  was  taken  up  and  caulked  new  trees  lived;  evidence  admitted  of  con- 
dition of  trees  on  property  near  by,  also  as  to  value  of  trees  against  an  ob- 
jection, which  did  not  go  to  the  point  that  this  did  not  furnish  the  rule  of 
damages. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Aff. 


Morris  v.  Lake  Shore  &  Mich.  South.  Ry.  Co.     148  N.  Y.  i8a. 

Plff's  intestate  run  over  by  deft's  train  at  his  farm  crossing,  while  en- 
deavoring to  hurry  his  cows  across  track  in  front  of  advancing  train;  en- 
gineer could  have  seen  the  cows  1,400  ft  off  if  they  had  then  been  on  the 
track,  no  evidence  that  they  were  on  it;  no  signal  by  bell  or  whistle  either 
at  crossing  in  question  nor  at  another  crossing  500  ft  off. 

Verd.  $3,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Kinsley  v.  Post.     148  N.  Y.  37a. 

Flff,  employee,  adult,  cleaning  machine,  hand  caught  between  cog-wheels 
which  were  not  guarded  as  required  by  the  Factory  Act. 

Nonsuit,  exc.  at  Qen.  Term. —  Exc.  aust.  at  Gen.  Term,  new  tri.  ord. —  Rev. 
and  nonsuit  aff. 


N.  Y.  Harbor  Tow  Boat  Co.  v.  Lake  Brie  &  W.  R.  R.  Co.     14S  N.  Y.  574* 

Plff's  steamboat  and  deft's  ferryboat  collided  in  North  river,  ferryboat 
on  way  southeast  from  slip  in  Jersey  City  to  New  York  slip;  steamboat  had 
proceeded  south  from  the  pier  on  New  York  side  north  of  ferryboat's  New 
York  slip  and  was  turning  to  go  back,  at  such  a  point  that  while  she  was 
heading  northwest  the  ferryboat  was  headed  southeast  about  1,000  ft  away; 
boats  were  approaching  each  other  ''  head  and  head  "  or  nearly  so  at  the  rate 
each  of  10  miles  an  hour;  steamboat  in  obedience  to  the  rules  of  navigation 
sounded  one  blast  of  its  whistle  to  go  to  the  right,  but  on  not  being  answered 
by  similar  answering  blast  neglected  to  slow  down  as  required  by  those  rules. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Hogan  V.  Manhattan  Ry.  Co.     149  N.  Y.  ^3. 

Plff  driving  in  cart  under  deft's  elevated  road,  struck  by  iron  bar  falling 
from  the  structure,  which  was  being  repaired;  deft  gave  no  evidence;  court 
directed  a  verdict  for  plff,  lea\ing  to  jury  question  of  damages  only.  Injury, 
serious  wound  on  leg. 

Verd.  $2,000.— Aff.  at  Qen.  Term.— Aff. 


Mitchell  V.  Turner.     149  N.  Y.  39. 

Plff  driving  buggy  on  highway  at  night,  going  east;  deft  had  erected  tent 
in  the  highway  south  of  its  center,  near  a  bend,  facing  east,  fire  in  front;  at 
the  bend  third  rail  of  fence  on  north  side  of  road  projected  foot  and  half 
beyond  other  rails;  when  tent  and  fire  became  visible  horse  frightened,  un- 
manageable; on  turning  comer  wheel  struck  fence,  buggy  upset;  deft's  evi- 
dence to  effect,  horse  young,  vicious,  accident  due  to  reckless  driving  dark 
night  or  horse  running  away  before  tent  seen;  court  refused  to  charge  that 
plff  could  not  recover  without  proof  to  satisfaction  of  jury  that  the  fri^ten- 
ing  of  plff's  horse  was  cause  of  accident,  and  did  not  leave  that  question  as 
the  substantial  one  in  the  case.    Injury,  broken  leg  and  wounds. 

Verd.  $8,000. —  Aff.  at  Qen.  Term. —  Rev.  new  tri.  ord. 


Schulz  V.  Rohe.     149  N.  Y.  13J. 

Plff,  employee,  took  place  of  coemployee  at  operating  sausage  machine  on 
latter  going  out  of  room,  as  on  former  occasion  had  been  instructed  by  fore- 
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man  to  do;  filled  cylinder  with  meat,  while  hands  in  it  tilted  "of  its  own 
accord,"  piston  came  down  on  hand;  machine  out  of  order  week  previous, 
foreman  requested  engineer  to  fix  it,  latter  promised  to  do  so  on  following 
Sunday,  machine  worked  all  right  on  Monday  and  on  Tuesday  until  accident ; 
it  was  not  the  irregular  tilting  of  cylinder  to  which  conversation  about  re- 
pair referred,  but  to  sticking  of  piston  owing  to  bent  rod ;  no  evidence  of  deft 
ever  being  notified  of  irregular  tilting.    Injury,  four  fingers  cut  off. 

Verd.  $1,500. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

'Note, —  In  the  report  of  this  case,  a  head  note  is  given,  based  on  an  isolated 
sentence  in  the  opinion,  to  the  effect  that  the  neglect  of  a  repairer  of  a  ma- 
chine, is  the  neglect  of  a  coservant.  As  it  cannot  be  supposed  that  the  court 
intended  to  overrule  suh  ailentio  and  in  one  sentence  Fuller  v.  Jewett  and 
the  numerous  other  cases  establishing  the  principle  that  repairing  servants 
represent  the  master  as  to  all  others,  it  would  seem  unfortunate  that  tiie 
reporter  selected  this  passing  expression  of  the  court  arguendo  for  a  hetA 
note.  Had  the  issue  been  sent  to  the  jury,  whether  when  in  repairing  one 
defect  the  repairer  was  negligent  in  failing  to  discover  another,  the  result 
might  have  been  different.    See  Bogart'8  case,  145  N.  Y.  283. 


Graham  v.  Manhattan  Ry.  Co.     149  N.  Y.  336. 

Plff,  passenger,  train  crowded,  told  by  guard  to  hurry  up  if  going,  got  on 
platform,  crowd  such  that  gate  could  not  be  shut;  at  next  station  stepped  off 
to  allow  another  passenger  to  get  off,  resumed  his  place;  train  rounding  sharp 
curve,  guard  in  altercation  with  drunken  passenger,  struck  at  him,  commo- 
tion, surging  tended  to  push  plff  off,  made  to  clutch  railing,  arm  ca\ight  be- 
tween railing  of  car  and  that  of  next  car  as  the  two  came  together  on  the 
curve. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Werner  v.  City  of  Rochester.     149  N.  Y.  563* 

Plff,  driving  at  night  upset  on  imlighted  unguarded  pile  of  earth,  thrown 
up  in  excavating  street  for  sewer;  charter  required  notice  of  suit  to  injuries 
to  person  to  be  given  within  six  months  after  accident,  silent  as  to  injuries 
to  property;  deft  in  moving  for  nonsuit  on  ground  that  no  notice  was  served 
did  not  limit  motion  to  dismissal  of  claim  for  personal  injuries  and  made  no 
request  for  instructions  to  jury  that  no  recovery  could  be  had  for  them. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


The  Bank  of  the  Metropolli  v.  Faber.     150  N.  Y.  joo. 

Suit  against  director  of  corporation  for  neglect  to  file  annual  report;  con' 
struction  of  Stock  Corporation  Law. 
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Szachy  v.  HiUiide  Coal  &  Iron  Co.     150  N.  Y.  J19. 

Plff,  employee,  leading  yicioua  mule,  thrown  under  car  owing  to  its  vicious- 
ness;  run  over  by  car;  directed  by  deft  to  lead  mule  without  warning  as  to 
its  habits.    Injury,  amputation  of  leg. 

Verd.  $5,000. —  Aff. —  App.  dism. 


Croveno  v.  Atlantic  R.  R.  Co.     150  N.  Y.  jjs. 

Plff,  boy  of  5,  crossing  deft's  tracks  at  street  crossing,  accompanied  by  grand- 
mother, run  over  by  deft's  car  and  injured,  daylight.  Injury,  both  feet  am- 
putated. 

Verd.  $20,000. —  Aff.  at  Gen.  Term. —  App.  dism. 


Niendorir  v.  Manhattan  Ry.  Co.     150  N.  Y.  276. 

Plff,  passenger  on  deft's  car,  fell  asleep,  rode  past  station;  awoke,  got  out 
at  double  station,  purchased  ticket  to  return,  dropped  it  in  box,  no  gateman 
there,  on  arrival  of  train  plff,  attempted  to  board,  seized  by  gateman  who 
demanded  that  he  purchase  another  ticket,  on  his  refusal  to  do  so  assaulted 
him. 

Verd.  $5,000. —  Aff.  at  Gen.  Term. —  App.  dism. 


WoodhnU  v.  The  Mayor,  Etc.,  of  N.  Y.     150  N.  Y.  450. 

Plff  passenger,  entering  bridge  car  on  suspension  bridge  of  the  two  defta» 
foot  caught  in  door,  on  police  officer  of  the  defts'  trustees  closing  the  door 
against  his  foot  he  opened  it,  altercation  ensuing  was  arrested  by  policeman; 
conflict  in  evidence  as  to  whether  plff  struck  policeman.  Suit  for  false  im- 
prisonment. 

Verd.  $4,000  (reduced  to  $1,500  by  trial  court). —  Aff.  at  Gen.  Term. — 
Rev.  new  tri.  ord. 


Sdolina  v.  The  Erie  Preserving  Co.     151  N.  Y.  50. 

This  was  an  application  to  the  Chief  Judge  of  the  Court  of  Appeals  for  an 
allowance  of  an  appeal  in  an  action  to  recover  damages  for  personal  injury, 
where  a  judgment  on  a  verdict  had  been  affirmed  at  the  Appellate  Division 
by  a  unanimous  decision  and  a  certificate  under  subdivision  2  of  section  191 
of  the  Code  of  Civ.  Proc.  had  been  refused.    Denied. 


Whalen  v.  Citizens*  QasUght  Co.     151  N.  Y.  70. 

Plff,  walking  on  sidewalk,  tripped  over  flag-stone,  fell ;  flag-stone  taken  up 
by  deft  under  permit  to  lay  gas  pipe  under  sidewalk,  placed  upon  adjoining 
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stone  while  trencli  being  dug;  center  of  walk  left  clear,  tunnel  under  it  being 
intended;  plff  could  have  walked  over  this  without  inconvenience,  but  said 
she  did  not  notice  the  flag-stone  nor  the  excavation  beside  it,  was  looking 
along  the  street  as  she  walked;  court  refused  to  charge  that  if  plff  saw  ob- 
struction and  voluntarily  and  unnecessarily  attempted  to  pass  over  the  other 
stones  instead  of  a  place  where  a  safe  passage  was  left  she  could  not  be  re- 
garded as  having  exercised  ordinary  prudence  and  did  so  at  her  own  risk. 
Injury,  rib  broken^  shock,  contusions. 
Verd.  $1,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Mitchell  V.  Rochester  Ry.  Co.     151  N.  Y.  107. 

Plff,  standing  in  street  to  board  one  of  the  deft's  cars,  rendered  unconscious 
from  fright  by  reason  of  sudden  appearance  before  her  of  team  of  horses  at- 
tached to  another  car,  which  when  near  her  turned  to  the  right  so  close  to 
her  that  she  stood  between  the  horses'  heads  when  they  were  stopped;  thero 
was  no  bodily  injury  but  a  miscarriage  and  illness  ensued. 

Nonsuit,  set  aside  at  Tri.  Term. —  Aff.  at  Gfen.  Term. —  Rev.  judg.  ord. 
on  nonsuit. 

Note. —  There  seems  to  be  an  incorrect  statement  in  the  report  as  to  the 
orders  of  the  Qen.  and  Spec.  Term  (see  pages  107,  110-11). 


Adams  v.  N.  J.  Steamboat  Co^     151  N.  Y.  163* 

Plff,  passenger  on  deft's  night  boat,  on  way  to  Minnesota,  occupied  state- 
room, money  for  a  journey  in  his  clothes,  door  locked,  window  fastened; 
money  stolen  $160. 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Kaplan  v.  N.  Y.  Biscuit  Co.     151  N.  Y.  171. 

Plff,  employee,  minor,  working  at  pressing  machine  defective  to  deft's 
knowledge,  cut  off  ends  of  his  fingers.  Record  did  not  show  that  affirmance 
at  App.  Div.  was  unanimous.  Motion  to  dismiss  appeal  on  affidavit  so  show- 
ing. 

Verd.  $5,000. —  Aff.  at  App.  Div. —  Motion  denied. 


Jones  v.  City  of  Albany.     151  N.  Y.  jjj. 

Plff  injured  on  defective  sidewalk  Nov.  15th;  presented  claim  to  Common 
Council  Jan.  24th  following,  began  suit  March  18th  same  year;  by  deft's 
charter  such  presentment  had  to  be  within  3  months  after  injury,  and  omis- 
sion to  do  so  barred  an  action,  and  Law  Dept.  was  to  consider  the  claim 
and  report  to  Common  Council  within  3  months  after  reference  of  such  claim 
to  it. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Barker  v.  Cent.  Park,  Etc.,  R.  R.  Co.     151  N.  Y.  J37. 

PIff,  passenger,  tendered  to  conductor  $5-bill  for  5c-fare,  conductor  refoaed 
to  give  change  for  more  than  $2;  plff  refused  to  tender  anything  else,  was 
put  off  car  without  any  more  than  necessary  force;  deft  had  a  rule  requir- 
ing conductors  to  furnish  change  to  amount  of  $2,  not  brought  to  plff's  at- 
tention; had  no  rule  prohibiting  making  change  to  greater  extent;  plff  re- 
quested to  go  to  jury  as  to  whether  $5  was  under  the  circumstanceB  a  rea- 
sonable amount  for  plff  to  tender. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Aff. 


Mclnemey  v.  Del.  &  Had.  C.  Co.     151  N.  Y.  411. 

Plff,  employee  of  owner  of  lumber  mill,  moving  by  hand  cars  on  employer's 
track,  caught  in  impact  between  two  of  them  caused  by  deft's  engine,  which 
had  been  sent  to  the  yard  to  move  cars  upon  request  of  plff's  employer;  no- 
tice of  its  arrival  given  to  employer  pursuant  to  custom;  crew  of  engine  not 
informed  of  plff's  presence  on  track  between  cars,  plff  not  informed  of  ar- 
rival of  engine;  deft  had  rules  for  conduct  of  shunting  on  its  own  tracks,  not 
followed  in  this  instance. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Aff. 


Kimmer  v.  Weber.     151  N.  Y.  417. 

Plff's  intestate,  employee,  apprentice  on  a  job  of  mason  work  at  a  brewery, 
killed  by  fall  of  scaffold,  constructed  by  fellow  workmen  in  part  of  materials 
furnished  by  defts  and  in  part  of  a  plumber's  scaffold  constructed  by  a  gang 
of  plumbers  working  under  another  contractor;  after  two  weeks'  use  while 
being  moved  one  of  the  deceased's  fellow  masons  let  fall  a  heavy  piece  of 
timber,  crushed  cross-piece  of  the  plumber's  scaffold,  it  broke,  scaffold  fell; 
no  proof  defts  had  failed  to  furnish  suitable  material  for  building  scaffold, 
nor  that  they  directed  their  men  to  use  the  plumber's  scaffold. 

Verd.  $2,250. —  Aff.  at  Gen.  Term. —  Rev.  new  tri  ord. 


Diftler  v.  Long  Uland   R.  R.  Co.     151  N.  Y.  4J4. 

Plff,  passenger,  thrown  from  platform  of  deft's  car  by  sudden  jerk  of  train, 
just  after  had  gotten  on;  same  train  had  passed  in  opposite  direction  half 
hour  before,  plff  had  asked  conductor  time  next  train  for  his  station  would 
arrive,  conductor  had  replied  his  train  would  return  in  half  an  hour  and 
would  stop  for  him;  train  had  returned,  did  not  stop,  slowed  up  to  two  or 
three  miles  an  hour,  conductor  told  plff  to  get  on,  plff  did  so,  when  one  foot 
on  the  platform  and  the  other  on  next  step  below  train  started  up  with  jerk. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  trL  ord. 
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FrobUher  v.  The  Fifth  Avenue  Transp.  Co.     151  N.  Y.  431. 

Plff ,  passenger,  thrown  from  def t's  stage  while  boarding  it ;  stage  had  stopped, 
had  gotten  on  step  at  i^  rear,  holding  railing;  before  he  got  inside  driver 
started  up,  foot  slipped  throu^  step,  fell;  stages  shown  to  have  steps  closed 
and  open  at  back  indiscriminately,  advantages  in  each  kind,  no  accident  be- 
fore from  foot  of  passenger  slipping  through  opening;  court  refused  to  charge, 
no  proof  either  step  or  stage  in  itself  defective;  complaint  alleged  an  inter- 
ference with  prosecution  of  plff*s  business,  evidence  of  plflf's  income  before 
and  after  admitted  over  objection  thai  special  damages  had  not  been  pleaded. 
Injury,  wrist  broken,  shoulder  dislocated. 

Verd.  $2,500.~Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Allen  v.  Baffalo,    R.  &  P.  R.  R.  Co.      151  N.  Y.  434. 

Plff,  driving  on  highway  upset;  road  between  railway  cut  on  north  and 
bank  on  south,  train  passed,  horse  frightened,  sought  to  keep  him  from 
falling  into  cut,  one  moment  within  2  ft  of  it,  drove  him  on  to  bank  of  other 
side  and  upset;  highway  once  been  further  north,  bed  for  several  rods  taken 
for  track,  cut  down  to  grade  of  railroad,  17  ft  lower  than  that  of  highway, 
strip  of  land  purchased  on  other  side  over  which  "highway  laid  out  by  former 
railroad  company,  fence  originally  along  cut,  former  company  and  successors 
including  deft  had  taken  gravel  from  cut,  fence  gone  and  highway  eaten  into 
so  that  from  edge  of  cut  to  bank  on  other  side  only  33  ft.  Injury,  leg  broken, 
spine  hurt,  bruised. 

Verd.  $2,500.— Aff.  at  Gen.  Term.— Aflf. 


ffnda  v.  American  Glucose  Co.     151  N.  Y.  549.^ 

2d  Appeal.     164  N.  Y.  474. 
Motion  by  deft  to  ^miss  an  appeal  taken  by  plff  from  order  of  App.  Div. 
overruling  exceptions  and  ordering  judg.  on  verd.  as  directed  for  deft  at  Trial 
Term;   decision  at  App.  Div.  unan.    Motion  granted  without  prejudice  to 
motion  for  leave  to  appeal. 


Doing  V.  N.  Y.,  Out.  &  West.  R.  R.  Co.     151  N.  Y.  579. 

Plff^s  intestate,  car  repairer,  repair  shop  had  3  tracks  through  doors,  kept 
closed,  no  windows  on  that  side,  crippled  cars  '^kicked"  into  shop;  was  at 
work  on  car  in  shop,  door  closed,  scrap  iron  was  being  collected  from  scrap 
heap  outside  and  in  doing  so  car  loaded  with  it  was  "  kicked  "  toward  repair 
shop,  brakeman  could  not  control  it,  car  flew  past  scrap  heap,  crashed  through 
door  against  car  deceased  was  repairing,  run  over  and  killed;  such  manage- 
ment of  outside  cars  had  gone  on  for  a  year. 

Nonsuit. — ^Aff.  at  €kn.  Term. —  Rev.  new  tri.  ord. 
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The  Mayor,  Etc.,  of  New  York  v.  Brady.     151  N.  Y.  6li« 

Plff  oast  in  damages  for  injury  resulting  to  passer-by  from  an  obetructioa 
on  sidewalk  placed  there  by  defts  as  contractors  for  sewer;  by  their  contract 
defts  were  to  guard  the  work  and  to  indenmify  plff  against  suits  for  such 
accidents  resulting  from  their  negligence;  defts  were  notified  of  such  suit 
and  requested  to  defend,  did  not  do  so,  verdicC^  It  for  $4^500,  which  plff  paid. 

Verd.  directed  for  plff. —  Aff.  at  Gen.  Term. —  Aff. 


Quinn  v.  O'Keefe.     151  N.  Y.  633* 

Motion  by  plff  to  dismiss  appeal  by  deft  from  unanimous  jndg.  of  aff.  of 
judg.  entered  on  verd.  in  plff's  favor  in  suit  to  recover  damages  for  p^^onal 
injury.    Motion  granted. 


Slavin  V.  The  State  of  New  York.     15J  N.  Y.  45. 

Plff's  house,  near  State  canal  injured  through  negligence  of  deffs  officers 
and  agents  in  allowing  water  to  leak  from  canal  into  his  cellar;  uncontradicted 
evidence  of  payment  showed  damages  to  consist  of  several  items,  cost  of  raising 
floor  of  ceUar,  repair  of  outer  walls,  diminution  of  rental  value.  Board  of 
Qaims  awarded  $26,  theory  being  that  cpst  of  raising  cellar  floor  and  diminu- 
tion of  rental  value  were  the  only  recoverable  items  and  holding  that  there  1 
no  loss  o7  rental  value. 

Rev.  and  further  hearing  granted. 


Connor  v.  The  State  of  New  York.     15J  N.  Y.  49. 

Similar  in  facts  to  preceding  case  of  Slavin  v.  State  of  Kew  York,  same 
measure  of  damages. 


Bloom  V.  Nat.  Sav.  ^  Loan  Co.     15 j  N.  Y.  114. 

Action  by  shareholder  on  behalf  of  himself  and^others  who  might  join  him 
against  deft  and  its  directors  to  recover  from  the  latter  damages  for  their 
neglect  to  supervise  the  conduct  of  its  officers  and  failure  to  detect  wrong- 
doing; corporation  only  a  month  old. 

Rep.  for  plffs. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Judg.  absoL  agst.  plff. 


Botcher  v.  Hyde.     15J  N.  Y.  143. 

Plff,  going  down  steps  of  deft's  theater,  tripped,  fell;  testifled  that  she 
thought  she  slipped  on  the  4th  or  5th  step;  proof  given  that  the  rubber  guard 
on  6th  step  out  of  order  sufficiently  to  cause  her  to  trip  if  that  had  been 
the  step  and  no  proof  of  any  other  step  out  of  order;  evidence  on  the  whole 
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case  left  as  a  question  of  fact  whether  she  had  tripped  on  the  6th  step;  court 
refused  to  charge  that  if  she  had  tripped  on  the  4th  or  6th  step  the  verdict 
should  be  for  deft.    Injury,  wrist  broken,  bruises. 
Verd.  $600.~A£r.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Cadwell  v.  Arnheim.     15a  N.  Y.  i8j. 

Plff,  driving  in  city  park,  injured  in  collision  between  his  own  team  and  a 
runaway  of  deft;  latter  in  charge  of  deft's  driver  an  experienced  man;  horses 
hitherto  tractable,  nothing  out  of  order  in  harness,  nigh  horse  frightened  by 
mud  and  gravel  tlflrown  on  him  from  a  passing  horse,  got  his  right  hind-leg 
over  pole,  began  to  run,  other  horse  also,  driver  guided  them  on  right  side 
of  road  till  curve  to  the  right  at  a  point  where  another  driveway  joined  it, 
driver  tried  to  turn  them  to  the  right,  they  kept  on  straight  which  put  them 
on  the  left  side  of  the  other  drive,  down  which  plff  was  coming;  driver  could 
not  turn  them,  head  on  collision;  expert  testimony  runaways  can  be  guided. 
Injury,  leg  sprained,  bruises. 

Verd.  $2,600.— Aff.  at  GJen.  Term. —  Rev.  new  tri.  ord. 


ffarroan  v.  Bmsh  El.  Lis:ht  Co*     153  N.  Y.  212. 

Motion  to  dismiss  appeal  from  judg.  of  aff.  of  judg.  entered  on  verd.  in 
suit  to  recover  damages  for  negligence.  Affirmance  unanimous  by  four 
judges,  the  fifth  as  stated  by  the  record  **  not  sitting.''    Granted. 


Fariey  v.  The  Mayor,  Etc     15J  N.  Y.  jja. 

PIff,  driver  of  city's  fire  engine,  injured  while  driving  rapidly  to  a  fire,  at 
night,  collision  with  truck  left  standing  over  night;  owner  of  truck  in  habit 
of  leaving  it  there  for  several  months,  policeman  on  duty  had  known  it,  had 
not  reported  it,  nothing  done  by  municipal  authorities  to  remove  the  nuisance; 
ordinance  against  fast  driving. 

Nonsuit. — ^AflT.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Felflia  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     15J  N.  Y.  339- 

Plflfs  intestate,  run  over  while  driving  over  deft's  crossing,  day  time,  no 
difficulty  in  seeing  train;  conflict  as  to  whether  flagman  at  his  post;  evi- 
dence allowed  from  person  who  was  present  just  after  the  accident  that  by- 
standers said  flagman  did  not  attend  to  business  well;  statement  of  witness 
for  deft  that  from  way  deceased  acted  looked  to  witness  as  if  intoxicated 
stricken  out,  witness  had  described  his  words  and  actions.  Injuries  resulted 
in  death. 

Verd.  $2,600. — ^Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 
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Peri  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     15J  N.  Y.  5J1. 

Plff  had  verdict  for  personal  injuries  for  $10,000,  trial  court  reduced  it  to 
$5,000,  plff  assigned  judgment  without  knowledge  of  his  attorney;  assignee, 
an  atty.  at  law,  settled  with  deft  for  $4,200,  assignee  paid  creditor  of  pliT 
$2,200  of  which  $1,000  was  to  go  to  plff,  retained  $2,000;  judgment  satisfied  of 
record;  plff's  attorney  had  an  agreement  to  receive  one-half  of  any  recovery 
in  addition  to  costs  and  disbursements;  notice  of  lien  never  served  on  deft's 
atty  of  record,  but  was  served  on  a  local  atty  who  acted  for  atty  of  record 
in  place  where  case  was  tried;  motion  by  plff's  atty  to  vacate  satisfaction 
piece  and  directing  sheriff  to  enforce  judgment  to  extent  of  atty's  lien. 

Order  granted. — ^Aff.  at  Gen.  Term. — ^Aff. 


Bittner  v.  Croutown  Ry.  Co.     153  N.  Y.  76. 

Plff's  intestate,  boy  of  8,  run  over  by  deft's  trolley  car  while  running 
across  street  in  Buffalo;  wagon  in  way  hiding  car,  ran  in  front  of  wagon  on 
to  track;  evidence  on  his  side  to  following  effect,  hit  by  car  going  12  to  15 
miles  an  hour;  ran  over  his  legs  and  after  going  a  couple  of  car-lengths  re- 
versed and  ran  over  him  again  and  then  forward  over  him  a  third  time; 
deft's  evidence  raised  issue  as  to  this,  also  was  to  the  effect  that  the  second 
running  over  was  due  to  reversing  the  oar  in  an  attempt  to  not  run  over 
him  the  first  time,  and  so  that  the  second  and  third  running  over,  if  any, 
which  caused  death'  was  at  worst  an  error  of  judgment  in  motorman  in  the 
presence  of  an  emergency  and  not  mere  negligence;  no  ordinance  in  Buffalo 
regulating  speed  of  trolley  cars;  court  charged  if  boy  guilty  of  negligence  in 
nmning  on  track  or  motorman  not  guilty  of  negligence  in  not  nmning  over 
him  first  time,  yet  if  latter  was  guilty  of  negligence  in  running  over  him  a 
second  time,  which  caused  death,  deft  liable;  refused  to  charge  deft  not  re- 
sponsible for  error  in  judgment,  if  any,  on  part  of  motorman  in  management 
of  the  car  after  it  struck  boy. 

Verd.  $3,000.— Aff.  at  Gen.  Term.— Rev.  new  tri,  ord. 


Sickles  v.  N.  J.  Ice  Co.     153  N.  Y.  83. 

Plff's  intestate,  boy  of  13,  drowned  in  Hudson  river  skating  on  new  ice 
formed  after  old  ice  had  been  taken  by  deft;  latter  had  ''bushed"  a  tract  of 
ice,  under  §  429  of  Penal  Code,  started  about  150  ft.  from  shore  thence 
out  into  river,  thence  north  and  thence  east  to  a  point  about  150  ft  from 
shore;  within  those  lines  had  cleared  and  cut  3  separate  fields;  over  field 
last  cut  new  ice  formed  only  %  in.  thick,  marks  of  ice  plow  extended  some 
feet  beyond  the  field;  deceased  lived  in  neighborhood,  knew  of  ice  being  cut 
from  the  several  fields,  expert  skater,  had  skated  in  the  neighborhood  with 
his  father  the  plff,  and  on  the  field  last  cut  while  it  was  being  scraped  for 
cutting;  while  skating  on  the  4th  day  after  deft  had  finished  taking  ice 
from  last  field  he  skated  along  shore,  until  opposite  io  tract  which  had  been 
''  bushed,"  and  then  remarking  to  companions,  would  show  some  fine  skating. 
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went  out  toward  center  of  river  past  the  marks  of  ice  plow  in  the  thicker 
ice  on  to  the  field  last  cut,  the  new  ice  of  which  broke  under  him. 
Verd.  $2,500.— Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


McOrell  v.  Buffalo  Office  Bldg.  Co.     153  N.  Y.  J65. 

Plff's  intestate,  girl  of  9,  killed  while  riding  in  deft's  passenger  elevator; 
had  come  to  see  her  mother;  supt.  of  bldg.  on  learning  her  errand  put  her 
in  elevator  with  instruction  to  operator  to  take  her  to  a  room  on  the  3d 
floor  where  her  mother  was  working;  no  seats;  stood  in  back  part  of  car 
until  it  ascended  about  8  ft  when  she  sprang  forward;  no  door  to  car;  caught 
hold  of  some  bars  which  formed  part  of  the  side  shafting  above  door  in  shaft ; 
fell  with  head  between  bars  and  floor  of  elevator;  injured  so  she  died;  no 
proof  of  similar  accidents;  customary  not  to  have  doors  in  cars,  nor  seats, 
nor  rails;  no  evidence  that  instruction  to  her  how  to  protect  herself  was 
necessary. 

Nonsuit. —  Rev.  new  tri.  ord.  at  Gen.  Term. —  Rev.  judg.  on  nonsuit  aflf. 


Del  Sejnore  v.  Halliiiaii.     153  N.  Y.  J74. 

Plflf's  intestate,  killed  while  working  in  a  trench  in  a  village  street;  sur« 
face  of  street  compound  of  furnace-cinders,  slag  and  scoriae,  refuse  from  a 
furnace  which  had  been  spread  upon  the  street  to  the  depth  of  18  in.  or  so,  and 
by  time,  elements  and  travel,  became  compacted  into  a  hard  crust;  had  to  be 
cut  through  with  picks,  steel  wedges  and  sledges;  trench  5^  ft.  deep,  30  in. 
wide  at  top,  20  at  bottom,  soil  under  the  crust,  dry  sandy  loam;  trench 
being  dug  by  defts  as  contractors  for  water  pipes  under  supervision  of  village 
engineer;  defts  had  provided  necessary  planks  and  braces  for  shoring,  and 
given  necessary  orders  to  employees  to  watch  for  evidence  of  earth  giving 
way  and  shore  if  necessary;  watch  kept,  village  engineer  saw  no  signs  of 
danger;  two  years  prior  sewer  trench  had  been  dug  about  3  ft.  from  trench 
in  question  on  parallel  line,  crust  of  slag  then  cut  through;  result  when 
trench  in  question  was  cut  strip  of  slag  left  and  being  detached  from  rest 
of  crust,  sandy  loam  underneath  insufficient  to  bear  its  weight  when  isolated ; 
strip  fell  on  deceased;  no  evidence  that  defts  knew  of  prior  trench,  nothing  to 
give  them  notice  other  than  catch  basins  in  gutter  and  pipes  leading  there- 
from into  the  pewer  but  not  to  deft's  knowledge. 

Verd.  $2,500.--Aflf.  at  Gen.  Term.—  Rev.  new  tri.  ord. 


Tnllar  v.  The  Silver  Met.  Mfg.  Co.     153  N.  Y.  654. 

Motion  to  dismiss  an  appeal  from  unanimous  judgment  of  aff.  of  judg. 
entered  on  verd.  for  dam.  for  pers.  injury;  granted. 
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MacMahon  v.  Brooklyn  &  N.  Y.  Ferry  Co.     153  N.  Y.  667. 

Motion  for  leave  to  appeal  to  Court  of  Appeals  from  unanimous  jud^.  of 
aff.  of  judg.  entered  on  verd.  for  pers.  injury;  denied. 


Canavan  v.  Stnsrvesant.     154  N.  Y.  84. 

Plff,  infant  of  2,  injured  twice  on  deft's  premises,  tenement-house,  parents 
tenants. 

1st  accident,  one  of  two  ceUar  doors  in  front  yard  broken,  closed  down, 
other  door  open,  plff  walked  on  to  closed  door,  stepped  into  hole  in.  it,  fell 
through  open  doorway  into  cellar; 

2d  accident  4  months  after  other,  area  in  back  yard  in  front  of  cellar  win- 
dows 3  ft.  square  by  6  ft.  deep,  had  been  covered  by  iron  grating  which 
became  so  worn  as  to  be  displaced,  fell  into  area  there  2  months;  plff  and 
sister  a  little  older  under  eye  of  mother  at  window  tossing  ball,  plff  gomg 
for  ball  fell  into  area;  in  each  case  notice  to  deft  of  need  of  repair  proved. 
Injury  in  the  Ist  accident  broken  wrist,  in  last  crippled  for  life. 

Verd.  for  first  injury,  $100;  for  second,  $7|600. —  Rev.  at  Gen.  Term,  order 
not  stating  grounds  of  reversal,  complaint  dismissed. —  Modified  by  granting 
new  triaL 


Rappert  v.  Brooklyn  Heights  R.  R.  Co.     154  N.  Y.  90. 

Plff^s  intestate,  killed  by  being  run  over  by  loaded  wagon  which  he  was 
driving  and  from  the  seat  of  which  he  was  jostled  by  reason  of  front  wheel 
striking  a  granite  paving  block  lying  near  deft*s  street-car  track,  out  of 
which  he  was  turning;  deft  repaving  between  its  tracks  in  another  street 
near  by  with  Belgian  blocks,  which  had  been  carted  over  the  spot  in  question; 
other  streets  in  the  vicinity  were  being  paved  by  contractors  with  granite 
blocks;  no  direct  proof  that  the  block  in  question  had  fallen  out  of  deft's 
carts  or  been  placed  there  by  any  of  its  servants. 

Verd.  $1,000.— Aff.  at  Gen.  Term.— Rev.  new  trL  ord. 


Benoit  v.  Troy  &  Lans.  R.  R.  Co.     154  N.  Y.  jjj. 

Plff,  struck  by  deft's  nmaway  team  of  horses,  which  had  been  attached  to 
stone  boat  in  charge  of  driver,  frightened  on  passing  schoolhouse,  boys  snow- 
balling and  shouting,  snow  ball  hit  one  horse,  started  to  run,  other  followed; 
driver  did  not  keep  middle  of  street,  guided  to  the  left  hand  side,  boat  struck 
curb,  broke  loose,  horses  ran  on,  struck  plff  on  bridge;  same  team  under 
same  driver  passing  same  school  shortly  before  frightened  under  similar  dr^ 
cumstances  and  ran  away,  otherwise  tractable.    Injury  to  spine. 

Verd.  $3,500.— Aff.  by  App.  Div.— Rev.  new  tri.  ord. 
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Fitzgerald  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     154  N.  Y.  26$. 

PlflTs  intestate  head  brakeman,  found  insensible  and  dying  prostrate  on 
top  of  freight  car,  just  after  train  had  passed  under  bridge  for  which  de- 
fendant had  not  provided  tell-tales;  had  been  seen  at  his  post  standing  on  a 
car  just  before  train  passed  under  bridge;  no  wounds  or  bruises  proved,  for 
aught  that  evidence  disclosed  might  have  died  from  heart  disease;  distance 
between  bridge  and  top  of  car  less  than  average  height  of  man. 

Verd.  $3,000.— Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Henavie  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     154  N.  Y.  378. 

2d  Appeal.    166  N.  Y.  280. 

Plff  had  a  verdict  of  $4,000  in  death  case;  on  appeal  from  judgment  and 
order  denying  new  trial  a  reversal  was  granted  by  the  Appellate  Division, 
order  did  not  state  whether  reversal  on  law  or  facts ;  plff  appealed  from  order 
giving  stipulation  for  judgment  absolute  in  case  of  affirmance,  relying  on 
§  1338  of  Code  of  Civ.  Proc.,  as  am.  by  chap.  946  of  Laws  of  1895.  Appeal 
dismissed. 


Schafer  v.  The  Mayor,  Etc.,  of  New  York.     154  N.  Y.  466. 

Plff's  intestate,  run  over  by  loaded  beer  wagon,  which  he  had  been  driving 
and  from  the  seat  of  which  had  been  jostled  on  to  the  pole  from  which  he 
was  thrown  on  the  ground,  front  wheel  struck  iron  top  of  deft's  man-hole 
which  projected  several  inches  above  the  surface  of  street;  which  had  not 
been  formally  opened  for  travel;  deft  had  constructed  sewer  and  man-hole, 
and  put  iron  cover  projecting  above  the  surface  of  the  earth  high  enough 
to  be  even  with  the  anticipated  pavement  which  had  not  been  laid;  in  thin 
condition  deft  had  for  long  allowed  the  street  to  be  used  by  the  public;  the 
avenue  which  it  crossed  was  curbed  across  the  line  of  the  street;  elevated 
road  in  avenue,  post  thereof  in  the  avenue  on  the  middle  line  of  street,  curb 
extending  along  avenue  across  street  worn  down  into  tracks  on  each  side  of 
the  post  by  passing  vehicles,  jog  left,  rising  grade  beyond,  necessitating  in- 
testate to  put  horses  on  trot  to  get  over  it;  jar  caused  by  front  wheels  strik- 
ing jog  jostled  driver  from  seat  on  to  pole;  after  being  so  thrown  on  pole 
was  seen  to  take  tighter  grasp  on  reins  so  as  to  keep  control  of  horses,  just 
then  wheel  struck  man-hole  on  edge  of  track  in  earth  worn  by  passing  vehicles 
which  numbered  30  to  100  per  day. 

Nonsuit.—  Aff.  by  App.  Div. —  Rev.  new  tri.  ord. 


Hilda  V.  American  Olncose  Co.      154  N.  Y.  474. 

1st  Appeal.    151  N.  Y.  649. 
PliTs  intestate,  employee,  worked  on  6th  floor,  fire,  fled  down  to  4th;  when 
last  seen  enveloped  in  smoke;  several  means  of  exit,  three  stairways,  bridge 
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from  5th  and  6th  floors  to  another  building,  three  fire-escapes  with  windows 
opening  on  balconies  on  each  floor;  Factory  Law  as  to  fire-escapes  (Laws  of 
1892,  p.  673,  §  6)  complied  with  unless  following  a  breach;  nature  of  busi- 
ness reqi^ired  temperature  of  factory  to  be  kept  hi^  and  uniform;  window 
sashes  screwed  together  because  employees  persisted  in  raising  windows, 
sashes  light  and  easily  broken,  were  broken  on  this  occasion  and  escapes 
effected;  deceased  old  employee,  knew  of  necessity  for  keeping  windows  closed 
and  of  way  taken  to  do  so. 

Nonsuit. —  Aff.  by  App.  Div.,  3  questions  certified. —  Aff. 


Dykman,  Recr.,  Etc.;  v.  Keeney.     154  N.  Y.  483* 

Plff  as  receiver  of  Conunercial  Bank  sued  defts  as  its  directors  for  a  judg- 
ment adjudging  that  they  had  been  guilty  of  negligence  in  respect  of  their 
duties  as  directors  and  asking  for  an  accounting;  demurrer,  overruled;  alf. 
by  App.  Div.  Held,  on  reversing,  that  no  cause  of  action  in  equity  was  pre- 
sented by  the  complaint  and  that  various  causes  of  action  had  been  improp- 
erly joined. 

Note. —  The  opinion  in  this  case  cites  the  opinion  of  the  court  in  a  former 
case,  which  had  been  reported  as  a  mem,  case,  and  was  therefore  not  known 
to  the  profession  at  large.  If  opinions  are  important  enough  to  be  cited  by 
the  court  as  precedents,  ought  they  not  to  be  published? 


Markey  v.  County  of  Qneeni.     154  N.  Y.  675. 

Plff's  intestate,  killed  by  breaking  down  of  bridge  over  Newtown  creek, 
boundary  line  between  Kings  and  Queens  counties;  supervisors  of  both  coun- 
ties had  pursuant  to  Act  of  1892  made  contract  for  reconstructing  bridge, 
pending  which  temporary  bridge  had  been  put  up,  insufficient,  unsafe;  Kings 
county  became  absorbed  in  the  city  of  Brooklyn  Jan.  1st,  1896,  latter  joined 
as  deft;  Queens  county  demurred  on  ground  of  no  liability  created  by  County 
Law  of  1892,  and  none  by  prior  statutes. 

Dem.  sust. —  Aff.  at  Gen.  Term. —  Aff. 


Lajace  v.  Troy  Waste  Mfg.  Co.     154  N.  Y.  758. 

Reargument  denied.    Id.  773. 
Action  for  damages  for  personal  injury;  the  court  seems  to  have  been  of 
the  opinion  that  the  verdict  was  against  weight  of  evidence,  but  as  no  error 
of  law  had  been  committed  says  it  was  **  without  jurisdiction  to  deal  with  the 
situation." 


Penny  v.  Rochester  Ry.  Co.     154  N.  Y.  770. 

Plff  boy  of  7,  run  over  by  deft's  car  while  crossing  street  in  front  of  it; 
after  unanimous  aff.  3  questions  were  certified:    (1)  as  to  question  on  cross- 
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examination;  (2)  whether  child's  being  non  8ui  juris  is  a  question  of  fact; 
(3)  as  to  refusal  to  charge  that  if  the  jury  find  certain  facts  it  would  be 
contributory  negligence  in  bar  of  recovery.     Injiiry,  leg  amputated. 

Verd.  $5,000.— Aff.  at  Gen.  Term.— Aff. 

Query. —  Does  a  decision  that  a  refusal  to  make  such  a  charge  is  not  erro- 
neous, necessarily  mean  that  such  a  charge,  if  made,  would  be  erroneous?  See 
note  to  §  191  of  Code,  Part  I. 


Reynolds  v.  Van  Beuren.   155  N.  Y.  ijo. 

Plff,  passing  along  sidewalk  injured  by  fall  of  large  sign-board  blown  from 
roof  of  building  insufficiently  secured  against  winds ;  deft  owned  neither  build- 
ing nor  sign-board;  was  using  sign-board  for  placing  advertisements  thereon 
under  agreement  with  owners  of  building  whereby  for  monthly  rental  deft 
leased  the  roof  and  building  for  ''advertising  purposes,"  agreeing  to  keep 
roof  in  repair  from  coping  to  scuttle-hole.    Injury  to  side,  toe  amputated. 

Verd.  $2.000. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Williami  v.  Del.,  Lack.  &  W.  R.  R.  Co.     155  N.  Y.  158. 

1st  Appeal.    116  N.  Y.  628. 
2d  Appeal.    127  N.  Y.  643. 
On  next  trial  plff  testified  had  never  passed  imder  bridge  in  question,  did 
not  know  it  was  a  low  bridge;  on  this  point  his  evidence  was  different  from 
that  on  the  first  trial. 

Nonsuit. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Pike  v.  Houfinger.     155  N.  Y.  aoi. 

Plff  treated  by  deft,  a  physician;  kneepan  had  been  broken  by  kick  of 
horse;  deft  diagnosed  injury  as  rupture  of  ligaments,  proper  examination 
would  have  disclosed  true  situation ;  deft  made  no  sufficient  examination  and 
prescribed  improper  treatment  for  a  broken  kneepan. 

Verd.  directed  for  deft. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Park  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     155  N.  Y.  215. 

Plff,  engineer  on  deft's  train  injured  in  collision  with  another  train  due 
to  negligence  of  rear  brakeman  of  latter  in  failing  upon  its  stopping  to  go 
far  enough  around  a  curve  to  signal  plff's  train ;  allegation  in  complaint  as  to 
brakeman's  incompetence  and  deft's  knowledge  thereof;  evidence  allowed  of 
his  general  reputation  for  carelessness,  and  that  8  years  before  he  had  been 
called  "  Crazy  Brown."  Injury,  four  ribs  broken,  two  teeth  knocked  out,  hip, 
shoulder  and  spine  bruised,  sight  impaired. 

Verd.  $2,600. —  Aff.  at  Gen.  Term.—  Rev.  new  tri.  ord. 
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Stabenau  v.  Atlantic  Ave.  R.  R.  Co.     155  N.  Y.  511. 

Flff's  daughter,  girl  of  7,  injured  by  deft's  car  while  croBsing  its  track  at 
rural  crossing;  several  children  in  party,  all  had  time  to  get  across,  she  fell; 
inotorman  instantly  applied  brakes  but  car  did  not  stop  in  time  to  aroid 
injury;  he  might  have  stopped  sooner  if  he  had  used  the  appliance  to  gov- 
ern the  electric  power,  which  however  upon  sudden  reversal  sometimes  re- 
sults in  blowing  out  the  fuse  and  losing  control  altogether.  Injury,  foot 
crushed. 

Verd,  $900. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Wooliey  V.  Truiteei  of  Village  of  Ellenville.     155  N.  Y.  573. 

Plff,  slipped  on  ice  on  sidewalk,  water  had  for  long  been  allowed  by  deft 
to  accumulate;  evidence  admitted,  water  flowed  from  ditch  in  cross  street; 
after  admission  of  map,  evidence  appeared  which  would  have  made  map 
inadmissible,  motion  to  strike  out  denied,  deft  made  no  request  that  jury  be 
instructed  to  disregard  it.    Injury  to  hip,  back  and  spine. 

Verd.  $4,000.— Aflf.  at  Gen.  Term.— Aff. 


Ehmer  v.  Title  Guarantee  &  Trait  Co.     156  N.  Y.  lo. 

Plff,  client  of  deft,  latter  acted  under  its  charter  as  conveyancer  to  search 
a  title  and  attend  taking  title  of  a  house  which  plff  had  contracted  to  buy; 
through  deft's  negligence  title  was  taken  on  the  adjoining  house;  plff  was  to 
take  the  house  she  wanted  subject  to  a  1st  mortgage  for  $9,000  and  to  pay 
$4,000  cash;  at  closing  of  title  paid  the  $4,000  and  obtained  deed  which  she 
supposed  gave  her  the  house  covered  by  the  contract;  on  discovering  mistake 
in  deed  she  obtained  reformation  so  as  to  get  the  house  she  wanted,  only  to 
find  it  encumbered  with  2nd  mortgage  for  $6,000;  which  being  afterward 
foreclosed  she  lost  the  property;  thereupon  brought  this  action  to  recover 
the  $4,000,  purchase  money;  deft*s  negligence  consisted  in  accepting  without 
examination  the  seller's  mistake  in  description  of  lot,  and  thereby  failing 
to  discover  the  2nd  mortgage  on  the  lot  intended  to  be  purchased,  the  two 
houses  being  in  a  row,  owned  by  the  same  man  and  all  mortgaged  alike  as  to 
1st  mortgages.*^ 

Verd.  for  plff.— Aff.  at  Gen.  Term.— Aff. 


Stierle  v.  Union  Ry.  Co.     156  N.  Y.  70. 

Reargument  denied,  page  684. 

Plff  passenger,  thrown  from  street  car  by  its  negligently  sudden  turn  on  to 
a  switch  from  one  track  to  another;  court  charged  "in  respect  of  carrying 
passengers  a  railroad  company  is  bound  to  exercise  all  the  care  and  skill 
which  human  oversight  can  suggest  to  secure  the  safety  of  their  passengers."* 
Injury,  hip  broken. 

Verd.  $1,800. —  Rev.  at  Gen.  Term,  new  tri.  ord. —  Aff.  judg.  abeoL  agst.  plff. 
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Hisgins  v.  Weitern  Union  Tel.  Co.     156  N.  Y.  75. 

Plff  plastering  elevator  shaft  in  deft's  building  as  employee  of  contractor, 
injured  bj  sudden  start  of  elevator,  on  which  was  standing  as  platform,  of 
whose  movements  he  had  direction;  start  due  to  negligence  of  operator  in 
deft's  employ,  engaged  in  carrying  passengers;  contractor  had  not  turned 
building  over  to  deft,  but  deft  was  allowed  to  carry  passengers  except  at 
such  times  ais  contractor  needed  use  of  elevator  in  work;  had  notified  deft 
of  such  need,  carrying  of  passengers  suspended,  elevator  and  operator  placed 
by  deft  under  orders  of  plff.    Injury,  four  ribs  broken,  wounds. 

Verd,  $2,400. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Anderson  v.  Boyer.     156  N.  Y.  93. 

Plff  employee  of  charterer  of  deft's  lighter,  injured  by  fall  of  tank,  being 
unloaded,  accident  due  to  negligence  of  lighter's  captain;  one  of  defts  tes- 
tified to  verbal  contract  of  charter,  corroborated  by  deft's  supt.  present  though 
not  able  fully  to  identify  charterer,  also  by  receipted  bill  for  charter  money 
obtained  from  charterer  and  offered  in  evidence  by  plff;  no  contradiction  of 
this  evidence;  while  charterer  had  possession  of  boat  deft  inspected  her  con- 
dition, also  told  her  captain  not  let  goods  be  unloaded  until  he  collected  bill 
for  her  use;  court  charged  deffs  evidence  not  corroborated  and  being  inter- 
ested it  was  for  jury  to  say  whether  there  had  been  a  charter.  Injury,  one 
leg  amputated,  other  leg  crushed,  permanently  crippled. 

Verd.  $12,000. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 

Note. —  From  the  court's  arguments  on  p.  90  it  is  apparent  that  the  legal 
value  and  force  of  uncorroborated,  uncontradicted  evidence  of  a  party  is  not 
yet  settled. 


Ayers  v.  Rochester  Ry.  Co.     156  N.  Y.  104. 

Plff,  passenger,  thrown  down  by  sudden  jerk  of  deft's  electric  car  on  going 
around  curve;  car  had  stopped  on  curve,  she  had  got  on  board,  car  started 
up  while  on  her  way  to  seat,  reached  end  of  curve  as  it  struck  straight  track 
gave  sudden  jerk;  another  passenger  testified  to  having  seen  passengers 
thrown  at  this  particular  curve  if  the  car  stopped  at  a  certain  part  of  it  and 
was  started  quickly;  no  direct  proof  that  motorman  had  turned  on  more 
power  than  necessary  to  start  car  and  drive  it  around  curve,  nor  any  evidence 
as  to  speed  on  car.    Injury,  knee  joint  dislocated. 

Verd.  $1,200. —  Aff.  at  Oen.  Term. —  Rev.  new  tri.  ord. 

Note. —  It  is  suggested  that  the  following  rule  ought  to  be  urged  on  the 
courts.  When  a  carrier  invites  a  passenger  to  board  its  car  at  a  spot  which 
is  so  situated  in  respect  of  a  curve  that  a  jerk  on  striking  the  curve,  sufficient 
to  throw  an  unseated  passenger  down,  is  expectable,  it  is  the  duty  of  the  car- 
rier to  give  the  passenger  a  reasonable  opportunity  to  take  a  seat  before  start- 
ing up  the  car.  Such  was  the  theory,  on  which  a  verdict  was  obtained  in 
\^gton  V.  Met  St.  By.,  88  App.  Div.  207.  The  defendant  acquiesced  in  its 
propriety  and  took  no  appeal. 
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Berg  V.  Parsons.     156  N.  Y.  109. 

PlflTs  houBe  injured  by  negligent  blasting  on  deft's  adjacent  lot;  blasting 
done  by  contractor;  the  issue  raised  by  the  pleadings  and  submitted  to  jury 
upon  evidence  ( see  recital  of  it  in  dissenting  opinion  of  Gray,  J.,  pp.  117-122) 
was  whether  deft  had  exercised  due  care  in  selecting  a  competent  and  careful 
contractor  to  do  the  blasting. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  Although  the  ruling  given  for  this  case  (837,  Part  I)  is  not  the 
point  on  which  it  was  decided  in  the  majority  opinion,  it  is  the  point  which 
the  court  by  the  mere  fact  of  reversal  must  be  deemed  to  have  decided 
because  it  was  the  point  on  which  the  case  was  tried  and  sent  to  the  jury; 
namely,  whether  the  deft  had  exercised  due  care  in  selecting  a  competent 
contractor?  The  evidence  was  sufficient  to  send  this  question  to  the  jury  as 
one  of  fact,  provided  a  duty  to  a  neighbor  rests  upon  an  owner  to  pick  out 
a  competent  contractor  to  do  blasting  on  his  premises.  The  opinion  of  the 
court  ignores  this  entirely,  and  merely  applies  the  well-settled  general  rule 
that  when  a  party  employs  a  contractor  he  is  not  his  superior  in  carrying  out 
the  contract.  A  comparison  of  the  opinion  of  the  majority  and  of  Gray,  J., 
would  seem  to  show  that  the  latter  ought  to  have  been  the  opinion  of  the 
court.  This  four  to  three  decision  will  not  bear  the  test  of  time,  for  it  puts 
a  premium  on  the  employment  of  cheap  and  incompetent  contractors  and  on 
utter  carelessness  aa  tK>  a  neighbor's  interests.  It  is  submitted  that  the  rule 
ought  to  be  as  follows:  When  work  to  be  done  under  contract  is  of  a  kind, 
which  if  carelessly  done  will  injure  other  persons,  the  person  wishing  to  have 
the  work  done  owes  a  duty  to  such  others  to  take  due  care  in  selecting  a  com- 
petent contractor.  The  rule  as  limited  to  the  particular  case  in  hand  is 
stated  by  Gray,  J.,  on  page  121.  Its  scope  ought,  however,  to  be  broadened 
so  as  to  include  all  work  by  contract.  If  a  person  is  to  escape  the  conse- 
quences of  negligence  in  doing  his  work  on  his  premises  by  giving  it  to  a  con- 
tractor, he  should  be  held  to  a  duty  to  his  neighbors  and  passers-by,  when 
selecting  the  contractor,  to  take  due  care  to  choose  a  competent  and  careful 
one.  It  is  against  public  policy  to  adopt  a  rule  which  puts  a  premium  upon 
'*  Buddensicks."  It  was  claimed  that  the  accident  in  Burke  v.  Ireland,  166 
N.  Y.  305,  was  due  to  the  fact  that  the  owner  had  employed  a  cheap  architect, 
and  also  builder,  who  had  to  scamp  the  work  on  account  of  the  low  price  at 
which  each  had  been  employed.  Can  it  be  that  an  owner  may  imperil  the 
lives  of  his  fellow  men  by  engaging  in  reckless  building  operations  for  small 
sums,  and  yet  by  contracting  it  out,  escape  all  responsibilities  for  a  situation 
created  by  his  own  recklessness  in  choosing  an  incompetent  contractor?  Sup- 
pose he  lets  the  mason  work  at  a  price  which  requires  the  mason  to  cheat  in 
order  to  live,  and  proper  mortar  is  not  used  and  a  wall  falls  on  his  neigh- 
bor's land  and  kills  one.  Is  the  owner  absolved  from  moral  responsibility  for 
the  death?  Is  there  any  sound  reason  why  the  moral  responsibility  should 
not  be  expressed  in  terms  of  legal  liability?  It  might  indeed  be  difficult  to 
prove  negligence  in  selecting  an  incompetent  contractor,  but  if  proved  It 
should  be  actionable. 


Jones  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.      156  N.  Y.  187. 

Plff  passenger,  injured  by  sudden  start  of  deft's  car  as  she  was  boarding 
it,  several  hundred  ft  from  station;  mixed  train,  one  passenger  car,  engine 
engaged  in  shifting  freight  cars,  usual  to  leave  several  freight  cars  at  that 
station;  custom  was,  after  shifting  done  and  train  ready  to  leave,  to  move 
the  train  if  there  were  passengers  to  go  and  to  stop  it  so  that  the  passenger 
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car  would  be  at  the  station  to  allow  pasBengers  to  get  on  there,  but  if  there 
were  none  to  get  on  train  would  go  ri^t  on  without  stopping;  passengers 
in  some  instances  boarded  the  train  way  plff  did,  but  proof  did  not  amount 
to  a  custom  of  so  boarding  brought  to  knowledge  of  deft.  Injury  to  head  and 
spine,  permanently  disabled^  memory  affected. 
Verd.  $5,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Malloy  V.  N.  Y.  Real  Assn.     156  N.  Y.  J05* 

Plff  licensee,  fell  down  elevator  shaft  in  deft's  building  in  New  York  city, 
freight  elevator,  no  doors;  shaft  guarded  by  chain,  unhooked  when  car  at 
the  floor;  plff  acquainted  with  premises,  delivered  freight  there;  had  used 
elevator  for  years;  had  been  there  few  minutes  before,  saw  car  at  that  floor, 
chain  not  across,  ready  for  use  in  loading,  came  back  with  his  goods;  mean- 
time elevator  had  been  used  by  some  one  else,  car  moved  to  floor  above,  chain 
left  unhooked,  plff  in  hurry,  noticed  chain  as  had  seen  it  a  few  minutes  before, 
did  not  notice  elevator  moved,  fell  in;  mid-day,  bright  outside,  dark  inside; 
deft  did  not  occupy  building,  rented  it  to  different  tenants,  who  had  sole  con- 
trol of  it,  not  a  factory;  person  who  neglected  to  fasten  chain  on  using  ele- 
vator not  deft's  agent.    Injury,  leg  broken,  hip  dislocated,  bruises. 

Verd.  $4,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 

Note. —  The  reasoning  of  the  learned  Chief  Justice  on  pages  212-3,  nullifies 
completely  all  statutory  requirements  for  safe-guards,  which  have  to  be  mov- 
able. 


Nelson  v.  The  Village  of  Oneida.     156  N.  Y.  J19. 

Plff  fell  on  deft's  defective  sidewalk;  deft  sought  to  prove  by  a  doctor  that 
prior  to  the  accident  he  on  treating  her  for  something  else  had  discovered 
hernia  and  that  this  information  was  not  in  any  way  necessary  to  enable  him 
to  treat  her  for  other  troubles,  excluded.  Injury,  falling  of  and  hemorrhages 
of  womb,  bruises. 

Verd.  $2,600.— Aff.  at  Gen.  Term.— Aff. 


Piper  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     156  N.  Y.  224. 

Plff,  passenger  on  deft's  vestibule  car,  wanted  in  night  time  to  go  into 
closet,  opened  vestibule  door  by  mistake  in  the  dark,  walked  off  car.  Injury, 
leg  broken. 

Verd.  $8,500.-^  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Brooks  V.  Rochester  Ry.  Co.     156  N.  Y.  J44. 

Plff,  injured  upon  two  separate  occasions  6  months  apart;   Ist  time  as 
passenger;  2nd  while  riding  in  carriage  at  a  crossing;  she  brought  2  suits, 
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the  present  was  the  2nd;  trial  in  Ist  occurred  after  the  2nd  injury;  same 
medical  experts  at  each  case,  and  in  both  she  claimed  permanent  injury,  in 
the  1st  to  back  and  knee,  in  the  2nd  to  back  and  wrist;  in  the  1st  suit  ver- 
dict was  $7,600;  in  this  suit  deft  sought  to  show  on  cross  of  plflTs  medical 
expert  what  opinion  he  had  expressed  on  the  preceding  trial  as  to  the  per- 
manent effects  of  that  injury,  excluded;  in  charging  the  jury  the  judge, 
who  had  presided  at  the  otlrer  trial,  stated  his  own  recollection  as  to  oer^ 
tain  occurrences  on  that  trial  and  afterward  instructed  the  jury  to  disre- 
gard what  he  had  said. 
Verd.  $3,750. —  Aft,  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Trustees  of  Village  of  CaiiandAlsiui  v.  Foster.     156  N.  Y.  354. 

Flff  cast  in  damages  for  mjury  due  to  grating  in  it  in  front  of  deft's  prem- 
ises being  out  of  repair;  this  suit  for  recovery  over;  at  time  of  accident  a 
portion  of  the  premises  including  by  implication  exclusive  right  to  use  the 
grating  was  in  possession  of  a  tenant  of  deft. 

Verd,  for  plff. —  Aff.  at  Gen.  Term. —  Aff. 


Chapnum  v*  Lynch.     156  N.  Y.  $$1. 

Suit  against  directors  of  a  corporation  for  neglect  to  file  annual  reports 


Pringle  v.  Long  Island  R.  R.  Co.     157  N.  Y.  100. 

riff's  testator  died  from  injuries,  accident  March,  1886,  action  b^^n 
May,  1886,  plff  died  July,  1894,  letters  of  adm'n  with  will  annexed  issued 
to  one  Bidwell  Oct.  1897,  motion  made  a  few  days  later  to  continue  action  in 
his  name,  Special  Term  denied  motion  on  ground  of  laches,  App.  Div.  reversed 
order;  silent  as  to  ground,  opinion  gave  as  reason  laches  no  answer  to  sucli 
a  motion,  order  certifying  question  to  Court  of  Appeals  referred  to  opinion; 
question  certified  was,  is  laches  an  answer  to  motion  for  revivor  in  action 
for  negligence;  former  adm'r  died,  plff  appointed.  Order  reversed  and  case 
remitted  to  App.  Div.  for  further  consideration. 


Warn  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     157  N.  Y.  109. 

2nd  Appeal.  163  N.  Y.  525. 
Tiff  car  inspector,  injured  by  unexpected  backing  of  passenger  train  while 
inspecting  one  of  its  cars  during  stop  at  station;  rule  of  company  as  to  dan- 
ger signals  on  cars  when  undergoing  inspection  on  sidings  was  introduced  in 
evidence  by  plff,  had  never  been  applied  to  inspection  of  passenger  trains  in 
transit;  inspection  in  question  conducted  in  accordance  with  custom  ^diidi 
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had  been  followed  a  long  time  without  proving  dangerous.    Injury  to  head 
and  back,  spine  crushed,  bruises,  shock,  sight  impaired. 
Verd.  $1,300. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Haiiaigaii  v.  Lehigh  ft  Hudson  R.  R.  R.  Co.     157  N.  Y.  344. 

Plff  car  coupler,  hand  crushed  while  coupling  car,  cau^^t  between  draw- 
heads,  no  deadwoods  on  car,  not  the  function  of  deadwoods  to  prevent  draw- 
heads  coming  together.    Injury,  hand  amputated. 

Verd.  $6,000. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Perry  v.  Rogers.     157  N.  Y.  jsx. 

PlflT  employee,  removing  stone  after  blast  under  direction  of  deft'i  fore- 
man, over-hanging  rock,  loosened  after  blast,  fell  on  him.  Injury,  leg  ampu- 
Uted. 

Verd.  $6,000. —  Aflf.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Tinker  v.  N.  Y.,  Ont.  &  W.  R.  R.  Co.     157  N.  Y.  3". 

Plflf  driving  along  highway,  horses  fri^tened  at  some  blackened  oil-soaked 
timbers  removed  by  deft's  workmen  from  its  cattle  guard  and  placed  at  side 
of,  but  within  limits  of,  highway;  horses  roadworthy;  plflf  thrown  out  of 
wagon.    Injury  to  spine  and  neck,  permanent. 

Verd.  $6,000.— Aflf.  at  Gen.  Term.— Aflf. 


Williams  v.  Hays,  157  N.  Y.  541. 

Ist  Appeal.    143  N.  Y.  443. 

Facts  same  as  before  (see  statement  in  dissenting  opinion  of  Bartlett,  J.) ; 
deft's  counsel  requested  to  go  to  jury  on  certain  questions,  two  of  which  are 
discussed  here,  (1)  whether  the  captain  became  insane  solely  in  consequence 
of  his  eflforts  to  save  the  vessel  during  a  storm,  (2)  whether  he  became  in- 
sane in  consequence  of  sickness  occasioned  by  such  effects. 

Verd,  directed  for  plflf. —  Aflf.  at  App.  Div. —  Rev.  new  tri.  ord. 


Barrett  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.     157  N.  Y.  663. 

Plflf,  trespasser,  run  over  by  deft's  freight  train;  had  got  on  it  late  at  night 
to  ride  to  adjoining  town,  required  by  conductor  to  get  oflf,  refused  to  do  so 
while  train  was  moving,  claimed  was  pushed  oflf  by  conductor;  evidence  of 
third  person  what  plflf  said  to  him  shortly  after  the  accident  as  to  his  purpose 
in  going  to  an  adjoining  town,  and  also  that  in  giving  an  account  of  the  oc- 
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currence  he  had  not  said  anything  about  his  being  pushed  off  bj  conductor, 
excluded.    Injury,  arm  amputated,  bruises,  internal  injury. 
Verd.  $7,500.— Aff.  at  Gen.  Term.— Rev.  new  tri.  ord. 


Jackson  Arch.  Iron  Works  v.  Hnrlbnrt.     158  N.  Y.  34. 

Plff*s  machine  injured  by  negligent  transportation  of  it  by  deft's  as  truck- 
men; point  decided,  truckmen  carrying  for  hire  are  common  carriers,  ques- 
tions of  negligence  and  contributory  negligence  were  questions  of  fact»  also 
as  to  measure  of  damages. 

Verd.  for  plff. —  Aff.  at  Gen.  Term. —  Aff. 


Laidlsw  v.  Smge.     158  N.  Y.  73. 

This  case  growing  out  of  an  injury  from  a  dynamite  bomb,  dropped  by  an 
insane  man  on  deft's  evasion  of  his  request  for  large  sum  of  money,  was 
brought  on  the  theory  of  assault  and  battery,  plff  claiming  that  deft  had 
used  him  as  a  shield  and  thereby  subjected  him  to  an  injury  he  might  not 
otherwise  have  sustained.  It  is  given  here  because  of  its  mention  o(  the  rule 
to  be  applied  when  measuring  conduct  in  the  face  of  pressing  danger. 

Verd.  $40,000.— Aff.  at  App.  Div.— Rev.  new  tri.  ord. 


Idel  V.  MitchelL     158  N.  Y.  134- 

Plff,  tenant  in  deft's  tenement-house,  tripped  on  nail  in  stairs  and  fell; 
about  a  week  before  that  a  carpet  had  been  taken  up  leaving  nails  on  steps, 
plff  reported  them  to  deft,  he  requested  her  to  hammer  them  down,  she  ham- 
mered down  all  she  could  find;  whether  the  particular  nail  which  she  tripped 
over  had  been  overlooked  by  her  or  had  been  put  there  afterward  not  proved, 
nor  was  there  any  proof  that  its  presence  was  known  to  deft  or  had  been 
there  long  enough  to  warrant  the  inference  of  constructive  notice.  Injury, 
arm  broken,  shoulder  dislocated. 

Verd.  $500. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Ayres  v.  Del.,  Lack.  &  W.  R.  R.  Co.     158  N.  Y.  254. 

Plff,  passenger,  while  walking  along  station  platform  to  take  a  train  after 
dark,  lamps  lit,  tripped  over  mail  bag,  thrown  from  mail  car  as  train  came 
to  stop  according  to  custom;  she  was  looking  straight  ahead  in  direction  of 
the  car  she  was  seeking,  and  not  with  her  head  bent  down  so  as  to  see  ob- 
jects at  foot.  Injury  to  kneecap  and  spine,  not  permanent  though  recovery 
not  completed  at  time  of  trial,  court  refused  to  charge  could  not  find  future 
damage. 

Verd.  $9,083.— Aff.  at  App.  Div.— Aff. 
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Judsoa  V.  Central  Vermont  R.  R.  Co.     158  N.  Y.  597. 

Plff,  driring  over  deft's  croesing,  after  dark,  struck  by  backing  train  with- 
out light,  he  had  driven  slowly  across  looking  and  listening  for  trains  but 
seeing  or  hearing  none  except  some  standing  ones,  did  not  stop  on  nearing 
the  crossing.  An  order  of  the  Gen.  Term  granting  a  reversal  without  stating 
the  grounds  was  resettled  by  the  Appellate  Division.  Injury  to  scalp,  leg  and 
shoulder  torn  and  bruised. 

Verd.  $2,000. —  Rev.  at  Gen.  Term. —  Rev.  judg.  on  verd.  aff. 


Sinclair  v.  Fuller.     158  N.  Y.  607. 

Same  as  Chapman  v.  Lyndi,  156  K.  Y.  561. 


Witherow  v.  Slaylwck.     158  N.  Y.  648. 

Same  as  preceding  case. 


Quill  V.  Empire  State  Telegraph  &  Telephone  Co.     159  N.  Y.  i. 

Plflf,  by-stander  on  street,  struck  by  improperly  secured  glass  insulator, 
fell  from  cross-arm  on  deft's  path;  cross-arm  in  exclusive  use  of  West.  Un. 
Tel.  Co.,  insulator  not  furnished  by  deft,  had  not  been  caught  on  thread  of 
its  pin;  city  employee  observed  difficulty  with  wires,  went  up  pole  of  his  own 
motion  to  adjust  them;  insulator  lifted  off  its  pin  by  wire  and  fell;  nothing 
amiss  with  cross-arm  or  pin.  Injury  to  left  shoulder,  left  arm  and  hand 
permanently  disabled. 

Verd.  $4,000. —  Aff.  at  Gen.  Term. —  Rev.  new  tri.  ord. 


Sprague  v.  City  of  Rochester.     159  N.  Y.  ao. 

Plff,  injured  by  reason  of  hole  in  deft's  sidewalk;  hole  discovered  by  deft*s 
sidewalk  inspector  forty  days  prior  to  accident,  reported  to  deft's  foreman 
of  sidewalks ;  under  dcf t's  charter  it  was  not  liable  for  any  such  injury  unless 
actual  notice  of  the  unsafe  condition  had  been  given  to  the  city  officers  hav- 
ing charge  of  its  highways  a  reasonable  length  of  time  before  the  happening 
of  the  injury,  also  a  provision  giving  the  officer  or  body  having  charge  of 
highways  power  to  repair  where  the  property  owner  neglected  to  do  so  within 
five  days  after  notice. 

Nonsuit. —  Aff.  at  €ren.  Term. —  Rev.  new  tri.  ord. 

QusRT. —  Would  a  municipality  under  such  a  charter  be  liable  for  an  injury 
occurring  after  actual  notice  of  the  defect  to  an  officer  having  charge  of  the 
highway,  and  before  the  expiration  of  the  time  given  to  the  property  owner 
to  repair?  That  time  by  the  Rochester  charter  was  five  days,  and  the  acci- 
dent in  question  did  not  happen  for  forty  days,  so  that  the  city's  liabUity 
for  accidents  during  such  five  days  was  not  in  question  here. 

42 
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Cole  V.  Fallbrook  Coal  Co.    159  N.  Y.  59. 

Plff,  brakeman,  coupling  gondola  car  to  tender  of  engine,  bumper  on  car 
missing,  plff  caught  between  car  and  tender;  medical  experts  allowed  to  state 
symptoms  which  usually  attended  an  injury  such  as  that  sustained  l^  plff; 
hypothetical  question  allowed,  did  not  state  all  the  facts;  court  refused  to  di- 
rect plff  to  submit  to  physical  examination  (prior  to  amendment  of  1894), 
also  refused  to  direct  plff  to  step  upon  model  which  deft  brought  into  court; 
attorney  in  summing  up  stated  verdict  on  former  trial  $8,000;  court  directed 
jury  to  disregard  such  statement,  and  after  trial  denied  motion  on  affidavit 
for  new  trial  on  that  ground.    Injury  to  pelvis,  hips  crushed,  leg  shortened. 

Verd.  $4,000.— Aff.  at  Gen.  Term.— Aff. 

It  seems  to  have  been  held  in  Laidlaw  v.  8(ige,  158  N.  Y.  73,  that  the  Court 
of  Appeals  can  review  action  of  a  trial  court  in  allowing  undue  latitude  to 
counsel  on  cross-examination. 


Dougherty  v.  Village  of  Horteheads.    159  N.  Y.  154. 

Plff,  driving  cutter  out  of  private  premises  on  to  street,  upset  on  a  snow- 
covered  boulder  in  street  at  side  of  driveway;  boulder  placed  there  by  deft 
to  protect  plot  of  grass  lined  with  trees,  which  plot  was  in  the  street  next 
to  the  sidewalk  and  not  separated  from  driving  part  of  the  street  by  any 
gutter.    Injury  to  hip,  leg  shortened. 

Verd.  $2,600. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Talcott  V.  Wabash  R.  R.  Co.    159  N.  Y.  461. 

Plff's  baggage,  checked  by  deft,  destroyed  by  Are  in  transitu,  consisted  of 
commercial  traveler's  samples  carried  as  extra  baggage,  destroyed  on  another 
road;  controversy  as  to  terms  of  contract  and  consequent  liability  of  deft 
for  loss  through  another  carrier. 


Lichtenstein  v.  The  Mayor,  Etc.,  of  New  York.    159  N.  Y.  500. 

Plff  slipped  on  bank  of  snow  and  ice  at  side  of  sidewalk  of  deft's  street, 
snow  had  been  removed  from  cross-walk  and  banked  on  either  side,  had  so 
remained  for  some  time  in  varying  conditions  of  weather,  melting  and  freez- 
ing; melting  at  time  of  accident,  gutter  not  clean,  snow  water  to  depth  of 
foot  had  accumulated  on  the  cross-walk  between  the  snow-banks,  water  ex- 
tended from  sidewalk  some  distance;  in  endeavoring  to  avoid  the  water  plff 
followed  example  of  other  foot  passengers,  endeavored  to  make  way  over  snow 
bank  with  child  in  arms,  slipped,  fell.    Injury,  ankle  broken. 

Verd.  $2,000. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 

Note. —  The  failure  to  clear  the  gutters  was  maintained  in  the  dissenting 
opinion  as  a  ground  for  affirming  the  judgment.  Although  the  majority  opin- 
ion is  silent  as  to  this,  and  treats  the  cause  of  action  as  one  for  neglect  to 
remove  snow  from  the  street  rather  than  in  improperly  accumulating  it  in 
such  a  way  that  melted  snow  could  not  run  off,  the  reversal  necessarily  over- 
rules that  point.  This  is  one  of  those  4  to  3  decisions,  which  do  not  decide 
anything  except  the  case  of  the  particular  ujifortunate,  and  it  is  submitted 
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that  a  rule  that  in  cleaning  its  cross-walks  of  snow,  a  city  may  choke  up 
its  gutters  is  not  a  correct  statement  of  the  law,  that  is,  as  the  law  ought 
to  he.  Conceded  that  a  mimicipality  is  clearly  not  hound  to  remove  snow  from 
its  streets  as  well  as  its  sidewalks,  and  admitting  for  argument's  sake  that 
this  includes  the  cross-walks,  yet  if  it  does  undertake  to  clear  its  cross-walks, 
it  ought  not  to  accumulate  ihe  snow  in  such  a  way  as  to  make  that  to  be 
dangerous,  which  before  was  only  uncomfortable,  for  citizens  crossing  the 
street. 

Inaction  may  not  be  negligent,  but  unnecessary  action  may  be  done  in  a 
negligent  way.  In  Ck>ggs  v.  Bernard  there  was  no  obligation  on  defendant 
to  remove  the  wine-cask,  but  as  he  undertook  to  do  it,  he  was  held  bound  to 
do  it  properly.  When  a  city  undertakes  to  clean  its  cross-walks,  and  does 
so  in  such  a  way  as  to  turn  them  into  ponds  of  water  on  one  day  and  sheets 
of  ice  on  another,  fortified  by  freezing  and  melting  banks  of  snow  on  either 
hand,  if  it  cannot  be  held  for  negligence  it  certainly  ought  to  be  for  nuisance. 
This  is  an  act  of  commission  rather  than  of  omission.  This  view  would  seem 
to  be  sustained  by  Schumacher  v.  City  of  N,  Y,,  166  N.  Y.  103.  If  it  is  negli- 
gent to  choke  up  gutters  with  banks  of  earth,  why  not  with  banks  of  snow? 


Missano  v.  The  Mayor,  Etc.,  of  New  York.    i6o  N.  Y.  123. 

Plff's  intestate,  girl  of  5,  nm  over  and  killed  by  horse  attached  to  ashcart 
of  deft's  street  cleaning  department;  in  preparing  and  filing  notice  of  inten- 
tion to  sue,  as  required  by  chap.  572  of  Laws  of  1886,  the  notice  while  con- 
taining all  the  requisite  information  erroneously  recited  that  it  was  given 
pursuant  to  another  act  and  it  was  directed  to  the  comptroller,  instead  of  to 
the  corporation  counsel,  and  was  filed  with  the  former;  it  however  came  into 
the  latter's  hands  by  transmission  from  the  comptroller  and  plfif  was  exam- 
ined before  suit  by  the  corporation  counsel  at  the  instance  of  the  comptroller. 

Verd.  $500.—  Rev.  at  Gen.  Term. —  Rev.  judg.  on  verd.  aff. 

Query. —  Does  this  decision  go  to  the  extent  of  making  the  ciiy  liable  for  a 
negligent  failure  to  remove  offensive  garbage  when  a  citizen  contracts  sick- 
ness or  sufifers  death  by  reason  thereof? 


Sheehy  v.  The  City  of  New  York.    160  N.  Y.  139. 

Plff,  fell  on  sidewalk,  hole,  filed  notice  with  corporation  counsel  under 
chapter  572  of  the  Laws  of  1886,  claiming  damages,  stating  facts  giving  rise 
to  claim,  signed  by  attorney,  addressed  to  both  corporation  counsel  and 
comptroller,  but  not  stating  in  express  words  of  its  intention  to  sue;  evidence 
that  the  corporation  counsel  treated  it  as  a  notice  of  intention  to  sue  under 
such  statute  by  entering  it  as  such  in  a  book  entitled  and  kept  for  that 
purpose,  excluded. 

Nonsuit. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Parish  v.  Baird.    160  N.  Y.  30J. 

Plff's  flagstones  on  sidewalk,  over  his  vault,  injured  by  negligent  piling  of 
paving  stones  on  them  by  deft,  public  contractor,  engaged  in  repairing  street 
under  contract  with  city  giving  him  right  to  pile  paving  stones  on  sidewalk 
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along  line  of  work;  evidence  by  nonexpert  that  in  Iiis  opinion  it  would  not 
be  poesible  to  injure  the  flagstones  in  the  way  described,  excluded. 
Verd.  for  plff.— Aff.  at  App.  Div.—Aff. 


Reed  v.  McCord.     i6o  N.  Y.  330. 

Plff^s  intestate,  passer-by,  kiUed  by  fall  of  mass  of  iron  from  building  in 
street;  deft  was  not  present  at  the  accfdent;  at  coroner's  inquest  he  made  a 
statement  as  to  the  cause  of  the  fall,  whicfi  was  obviously  not  within  his 
personal  knowledge,  statement  admitted  as  an  admission.  Appellate  Division 
while  unanimously  affirming  granted  a  certificate  that  questions  of  law  w^e 
involved  which  should  be  reviewed  by  Court  of  Appeals. 

Verd.  $6,000.— Aff.  at  App.  Div.— Aff. 


Smith  V.  City  of  Brooklyn.     160  N.  Y.  357. 

PlfiTs  supply  of  water  in  a  running  stream  and  in  a  pond  made  by  danoming, 
diminished  by  deft  diverting  it  into  its  aqueduct  through  pumps  and  wells  on 
its  own  land  about  half  a  mile  south  of  plfTs  land. 

Verd.  for  plflf.— Aff.  at  App.  Div.— Aff. 


Zwack  V.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.     160  N.  Y.  36a. 

Plff,  boy  of  10,  struck  at  street  crossing  by  deft's  passenger  train  running 
west  20  miles  an  hour  without  signals  or  safe-guards  at  crossing;  plff  had 
looked  both  ways,  saw  nothing  but  two  engines  coupled  together  running  east, 
waited  for  them,  then  proceeded,  struck  by  train  which  had  meantime  rounded 
curve  a  few  hundred  ft  off.    Injury  to  hip,  shock,  hearing  and  sight  impaired. 

Verd.  $1,000.— Aff.  at  App.  Div.— Aff. 


Coxhead  v.  Johnson.     160  N.  Y.  369. 

Motion  for  preference  on  calendar  of  an  action  in  which  judgment  on  a 
verdict  for  damages  for  personal  injury  had  been  unanimously  affirmed; 
motion  under  amendment  of  1899  to  $  791  of  Code  of  CSv.  Proc  Held,  that 
the  amendment  did  not  apply  to  appeals  theretofore  taken. 


Fordham  v.  Qonvernenr  Village.     160  N.  Y.  541. 

Plff's  intestate,  found  on  deft's  bridge  after  dark,  on  hands  and  knees 
trying  to  get  up,  suffering  from  injury  to  knee;  had  left  home  shortly  he- 
fore  to  cross  bridge;  deft  had  been  laying  water  pipe  under  its  foot-walk,  that 
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afternoon  had  cut  several  holes  in  flooring  and  night  coming  on  before  work 
done  had  covered  the  holes  with  2-inch  planking,  did  not  light  the  place;  de- 
ceased was  found  near  one  of  the  planks,  and  she  and  the  witness  who  found 
her  groped  around  in  the  dark  and  found  plank  about  a  finger's  length  higher 
than  the  rest  of  the  walk  where  she  was  found;  doctor  testified  injury  such 
as  would  be  produced  by  falling  and  striking  the  knee  on  a  hard  substance; 
evidence  that  others  had  that  evening  stumbled  on  the  planks  so  laid,  ex- 
cluded. 
Nonsuit. — ^Aff.  at  App.  Div. —  Rev.  new  Iri.  ord. 


Mundt  V.  Qlokner.     i6o  N.  Y.  571. 

Plffs  intestate  came  to  his  death  through  negligence  of  deft's  drug  clerk  in 
giving  him  morphine  instead  of  quinine;  deceased  unmarried,  his  father  only 
next  of  kin,  took  out  letters  of  adm'n,  began  this  action,  died,  plff  appointed 
adm'r  de  bonis  non;  App.  Div.  on  reversing  nonsuit  which  had  been  granted 
on  the  ground  that  on  the  death  of  the  sole  next  of  kin  the  action  abated, 
certified  to  this  court  a  question  of  determination  but  the  appellant  gave  no 
stipulation  for  judg.  absol.  in  case  of  affirmance. 

Nonsuit. —  Rev.  at  App.  Div.  new  tri.  ord. — ^App.  dism. 


Hoffnuin  v.  King.      160  N.  Y.  6i8. 

Plfi^s  woodland  burned  by  fire,  which  extended  from  woodlands  of  several 
adjoining  owners,  communicating  in  turn  from  one  to  the  other;  fire  started 
by  spark  from  deft's  locomotive  falling  on  dry  brush  which  defts  had  negli- 
gently allowed  to  accumulate  on  their  own  land  along  the  line  of  their  road; 
various  brushes  cut  down,  allowed  to  dry,  became  combustible,  not  removed; 
plff's  property  2  miles  away;  court  charged  in  effect  that  as  the  most  ap- 
proved spark  arrester  will  not  prevent  all  escape  of  sparks,  it  is  the  duty  of 
railroad  companies  at  time  of  drought  not  to  allow  any  accumulation  of 
combustible  material  along  the  One  of  their  roads ;  also  that  its  duty  extended 
and  was  owing  to  plff  as  well  as  to  adjoining  owners. 

Verd.  for  plff. — Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 

Note. —  It  is  submitted  that  the  reason  for  the  conflicting  decisions  on  this 
much  vexed  question  of  the  limit  of  responsibility  for  negligent  fires  is  to  be 
foimd  in  the  fact  that  it  has  been  made  to  turn  on  proximate  cause  and  antici- 
pation of  results.  The  dissenting  opinion  of  Vann,  J.,  punctures  the  logic, 
which  can  permit  an  invisible  line  of  ownership  to  change  a  cause  from  proxi- 
mate to  remote.  How  can  that  logic  be  defended,  which  holds  in  one  breath 
that  when  ten  acres  of  woodland  are  owned  by  one  man  and  are  burned  by 
fire  negligently  started  on  adjoining  premises,  the  negligence  is  the  proximate 
(Cause  of  the  fire  on  each  acre,  but  when  those  same  ten  acres  are  owned  by 
ten  different  men  and  the  same  fire  bums  the  same  property,  the  very 
asme  negligence  is  not  the  proximate  cause  of  the  fire  on  nine  of  those 
same  ten  acres?  Moreover  it  completely  upsets  the  doctrine  of  proximate 
cause  as  laid  down  in  the  old  squib  case.  As  to  the  theory,  that  although 
the  fire  starter  is  bound  to  anticipate  that  his  negli^jent  fire  may  bum  over 
adjoining  ten  acres  if  owned  by  one  man,  he  is  not  bound  so  to  anticipate  if 
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the  ten  acres  are  owned  by  ten  men,  the  bare  statement  of  such  a  proposition 
contains  its  own  refutation.  Yet  on  the  other  hand  the  consequences  of  hold- 
ing a  man  responsible  for  all  the  results  of  a  far-spreading  fire  must  force 
the  courts  to  draw  a  line  of  liability  other  than  that  which  will  be  measured 
by  the  size  of  his  purse. 

It  is  not  logic,  but  necessity,  which  compels  the  courts  to  draw  an  arbitrary 
line,  at  which  liability  for  fire  ceases.  Let  it  then  be  put  boldly  on  the  ground 
of  public  policy,  that  convenient  dumping  ground  for  many  logically  question- 
able conclusions.  Every  attempt  to  find  a  reason  other  than  this  has  resulted 
in  hair-splitting  decisions,  from  the  Ryan  case  down  to  this  of  Hoffman. 

The  result  reached  in  Huffmire  v.  City  of  Brooklyn,  162  N.  Y.  584,  has  a 
bearing  here.  There,  sewage  from  the  mouth  of  a  public  sewer  flowed  across 
intervening  land  under  water  and  destroyed  plaintiff's  oyster  bed  beyond. 
This  was  held  to  be  an  actionable  injury,  on  the  theory  that  it  was  "  a  taking 
of  private  property  for  public  use."  Had  the  sewer  been  owned  by  an  indi- 
vidual rather  than  a  municipality,  that  ground  of  liability  would  not  have 
been  availaUe,  though  the  wrong  would  have  been  the  same.  Must  the  in- 
jury then  have  gone  imredressed  T  The  fact,  that  such  a  ground  could  not 
be  invoked  against  a  private  wrongdoer,  shows  that  it  does  not  rest  on  prin- 
ciple. But  it  is  now  the  law  of  this  State  that  when  sewage  from  one  person's 
land  flows  over  intervening  premises  of  another  to  those  of  a  third,  the  tat- 
ter's right  of  action  is  not  affected  by  the  fact  that  his  property  is  not  adja- 
cent to  the  source  of  the  injury.  What  then  is  the  difference,  it  may  well 
be  asked,  between  flowing  sewage  and  spreading  flre? 


O'Flaherty  v.  NasMU  El.  R.  R.  Co.     i6o  N.  Y.  67a. 

Motion  for  preference  of  appeal  in  action  to  recover  damages  for  personal 
injury.    Denied  on  Coxhead  v.  Johnson,  160  K.  Y.  369. 


Koehne  v.  N.  Y.  &  Queens  County  Ry.  Co.     160  N.  Y.  673. 

S.  C.     166  N.  Y.  603. 
Same  as  preceding  case. 


Hoes  V.  Edison  Qen.  Electrical  Co.     161  N.  Y.  35. 

Plff's  intestate,  killed  by  fall  of  iron  roller  down  an  elevator  shaft  in  a 
brewery  where  he  was  employed;  deft  putting  in  electric  plant,  used  freight 
elevator  for  moving  machinery;  when  elevator  at  a  floor  space  between  floor 
of  car  and  floor  of  building,  space  large  enough  to  allow  the  rollers  used 
by  the  deft  to  move  machinery  fall  down  shaft;  attention  of  deft's  foreman 
called  to  this,  foreman  took  no  steps  to  prevent  it,  roller  did  fall  down,  hit 
deceased  who  happened  to  be  walking  beneath  in  the  cellar,  which  was  divided 
into  two  rooms  by  a  thick  wall,  through  which  there  were  two  or  three  pas- 
sages, one  of  the  passages  through  doors  at  the  bottom  of  the  shaft ;  elevator 
used  to  serve  both  rooms  in  the  cellar ;  habit  of  employees  to  use  this  passage, 
looking  up  to  see  where  the  elevator  was  and  apprehending  danger  only 
from  its  descent  upon  them  while  passing  through;  deceased  looked  up  on 
reaching  the  shaft  and  seeing  the  elevator  at  floor  proceeded. 

Nonsuit. — ^Aff.  at  App.  IHv. —  Rev.  new  tri.  ord. 
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Brozek  v.  Steinway  Ry.  Co.     i6i  N.  Y.   63. 

Plff's  intestate  thrown  out  of  wagon  against  which  deft's  trolley  car  was 
run ;  only  question  was  whether  appellant  had  taken  an  exception  whidi  raised 
the  question  of  law  he  desired  to  present. 

Verd.  $5,000.— Afr.  at  App.  Diy.— Aff. 


Hughes  V.  City  of  Aubarn.     161  N.  Y.  96* 

PlfTs  intestate  sickened  and  died  from  sewer  gas  escaping  into  house  where 
she  lived  with  her  mother,  the  plff;  escape  of  gas  due  to  deft's  neglect  to 
maintain  proper  sewer. 

Nonsuit. —  Rev,  new  tri.  ord. —  Rev.  nonsuit  aff . 


Beecher  v.  Long  Island  R.  R.  Co.     161  N.  Y.  jjj. 

Plff's  testator,  passenger,  struck  by  train,  was  crossing  deft's  track  at  a 
station  in  pursuance  of  long  continued  custom  for  passengers  to  remain  in 
station  and  on  announcement  of  the  train  by  the  doorman  to  cross  track  to 
take  train  on  track  beyond;  by  mistake  or  change  of  custom  not  brought  to 
passengers'  notice  the  train  they  were  to  take  at  the  hour  in  question  was  sent 
to  the  station  on  the  intervening  track;  deceased  might  have  seen  the  train 
as  other  passengers  did,  but  followed  his  custom  of  years  of  crossing  that 
track  as  if  to  take  it  on  the  first  one  and  was  struck  by  it. 

Nonsuit. —  Rev.  at  App.  Div. —  A£f.  judg.  absol.  agst.  deft 


Sullivan  v.  Dunham.     161  N.  Y.  J90. 

PlfTs  intestate  while  walking  along  highway  struck  by  fragment  of  tree, 
which  had  been  standing  on  deft*s  land  and  had  been  exploded  by  dynamite 
for  the  purpose  of  removing  it;  no  negligence  in  conducting  the  explosion 
was  proved. 

Verd.  $5,000— Aflf.  at  App.  Div.— Aff. 


Murray  v.  Dwight.     161  N.  Y.  301. 

Plff,  working  on  deft's  premises  under  orders  from  his  own  employer  to 
assist  deft's  employees  in  hoisting  goods,  injured  by  fall  of  block  belonging; 
to  hoisting  apparatus,  fall  due  to  negligence  of  deft's  foreman. 

Nonsuit. —  Rev.  new  tri  ord.  at  App.  Div. — ^Aff.  judg.  absoL  agst.  deft. 


Costello  V.  Third  Ave.  R.  R.  Co.     161  N.  Y.  317. 

Plff,  boy  of  8,  not  shown  to  be  aui  juris,  run  down  by  deft's  trolley  car, 
crossing  street,  wagon  on  track  ahead  of  car,  driver  of  wagon  and  motor- 
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man  in  altercation,  wagon  turned  off,  boy  waiting  for  wagon  to  pass  went  on 
after  wagon  passed,  that  instant  motor-man  to  continue  dispute  with  driver 
and  without  looking  ahead  turned  on  power,  car  shot  ahead,  struck  boy; 
probably  would  not  hare  struck  him  but  for  such  increased  speed. 
Nonsuit. — ^Aff.  at  App,  Div. —  Rey.  new  tri.  ord. 


Upp  V.  Otis  Bros.  A  Co.     i6i  N.  Y.  559. 

Plff*!  intestate,  employee,  killed  by  discharge  of  hot  water  from  pipe  of 
building  in  process  of  erection,  through  deft's  negligence,  was  plff's  son,  30 
years  old,  unmarried,  gave  out  of  his  earnings  money  to  plff  to  help  support 
whole  family;  evidence  admitted  of  niimber  and  ages  and  drcumstaaces  of 
nephews  and  nieces  of  deceased,  plff  being  his  only  next  of  kin  and  others 
living  with  him. 

Verd.  $5,000.~Aff .  at  App.  Div.—  Rev.  new  tri.  ord. 


Godfrey  v.  N.  Y.  C.  ft  H.  R.  R.  R  Co.     161  N.  Y.  565- 

Plff's  intestate  at  deft's  station  to  meet  a  passenger  on  incoming  train; 
station  an  old  building  made  use  of  by  deft,  unsafe,  blown  down  in  8tonn» 
killed  by  its  fall. 

Verd.  $3,260.— Aff.  at  App.  Div.— Aff. 


Qetman  v.  Del.,  Lack.  A  W.  R.  R.  Co.     i6j  N.  Y.  ji. 

Plff's  intestate,  driving,  killed  by  deft's  train  at  crossing,  train  hid  by 
station,  unheralded,  nmning  unusually  fast,  not  seen  by  deceased  until  horse 
within  6  ft  of  track;  horse  old,  slow,  walking  or  jogging;  deceased  was  seen 
when  train  200  ft  off  to  rise  up  as  if  to  jump  from  wagon,  instead  of  doing 
so  whipped  his  horse  to  cross  track,  did  not  get  over  in  time. 

Verd.  $2,600.— Aff.  at  App.  Div.—  Rev.  new  trL  ord. 

Note. —  In  a  dissenting  opinion  Martin,  J.,  says  that  there  was  evid^ice 
showing  that  the  deceased's  horse  was  within  two  feet  of  the  track  instead 
of  six  and  he  argues  convincingly  that  the  deceased's  negligence  was  a  Question 
for  the  jury.  The  opinion  of  the  court  proceeds  along  the  theory  that  the 
distance  was  six  feet  and  the  horse  old  and  safe.  If  there  was  a  dispute  as 
to  whether  the  distance  was  two  or  six,  and  if  that  which  was  negligence  at 
six  feet  would  not  have  been  at  two  feet,  why  was  it  not  a  caae  for  the  jury? 


Lewis  V.  Long  Island  R.  R.  Co.     i6a  N.  Y.  sj. 

Plff  riding  on  six-horse  tally-ho  coach,  injured  by  deft's  train  at  crossing; 
coach  and  driver  hired  by  party  for  excursion,  from  coach  owner,  driver  not 
under  control  of  party  except  as  to  where  to  stop  for  lunch,  neither  the 
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driver  nor  party  aoquaiaied  wkh  the  crossing;  sign-board  at  croBsing  ob- 
scured by  telegraph  pole  and  not  one  which  complied  with  statute,  being  at 
side  of  road  and  not  across  it  and  not  having  notice  in  the  statutory  words; 
crossing  planked,  rails  even  with  planking,  trees  and  underbrush  along  the 
track,  crossing  so  situated  as  not  to  be  readily  noticed  by  persons  unfamiliar 
with  it,  no  gates,  no  flagman;  coach  and  horses  extended  70  ft.;  no  one 
discovered  Uie  crossing  till  leaders  within  10  ft.  of  rails;  driver  then  50  ft.  off; 
train  not  seen  or  heard;  train  first  discovered  by  one  of  party  at  an  instant 
when  horses  next  to  wheelers  were  on  tracks;  he  shouted  warning,  jumped 
off,  driver  tried  to  lash  team  into  jump,  train  nmning  35  miles  an  hour,  did 
not  slacken,  struck  coach,  killed  or  maimed  most  of  the  party;  engineer  saw 
horses  as  came  into  view  from  woods,  did  not  try  to  stop  train  until  they 
had  proceeded  24  ft.  then  reversed  engine,  which  locked  the  wheels,  used  no 
sand,  wheels  slid  further  than  if  sand  used;  court  charged,  defendant  negli- 
gent if  engineer  failed  to  do  any  act  which  might  have  prevented  the  collision 
or  lessened  its  danger;  refused  to  charge,  negligence  in  law  to  drive  on  track 
without  stopping;  also  refused,  negligence  could  not  be  imputed  to  deft  by 
reason  of  the  notice  of  the  crossing;  also  refused,  traveler  bound  to  use 
extraordinary  care  at  a  crossing,  also  refused,  relation  of  master  And  ser- 
vant existing  between  driver  and  party.  Injury,  fracture  of  shoulder  blade, 
bruises  and  contusions. 
Verd.  $1,000.— Aff.  at  App.  Div.—  Rev.  new  tri.  ord. 


Trimble  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.     i6a  N.  Y.  84. 

riff's,  assignor's  sample  tnmk  lost,  en  route,  treated  by  deft's  baggage- 
master  as  ordinary  baggage,  collected  excess  for  extra  weight  as  baggage, 
and  checked  without  requiring  usual  release.  Held,  that,  when  from  the 
surrounding  facts  and  circumstances  the  company's  agent  has  notice  that  a 
trunk  is  a  commercial  traveler's  trunk  and  notwithstanding  treats  it  as  ordi- 
nary baggage,  the  company  is  liable  for  its  loss  as  such. 


Kleiner  v.  Third  Ave.  R.  R.  Co.     i6j  N.  Y.  193. 

Plff,  riding  on  a  coach,  injured  in  collision  between  it  and  deft's  car;  driver 
saw  the  car  coming;  evidence  admitted  no  gong  sounded  on  car;  also  evi- 
dence of  heart  disease,  vertigo  and  curvature  of  the  spine  resulting  from 
nervous  shock,  shock  alleged  in  complaint  but  not  the  results  therefrom; 
court  charged  at  deft's  request  that  if  jury  believed  the  accident  happened 
in  the  manner  described  by  deft's  witnesses  the  verdict  must  be  for  deft,  and 
then  on  plff's  request  made  a  similar  charge  in  behalf  of  plff  to  which  deft 
excepted.  Injury,  contusions,  laceration,  nervous  shock  and  concussion  of 
brain,  injury  to  eye-sight,  permanent  injury ;  results  of  shock,  proved  as  above. 

Verd.  $2,500.— Aff.  at  App.  Div.— Rev.  new  tri.  ord. 


KetUe  V.  Turi.     i6j  N.  Y.  255. 

Plff  knocked  down  by  whiffletrce  of  deft's  passing  truck,  was  in  act  of 
8tepi»ng  on  hub  of  wheel  on  his  own  truck  in  order  to  remount  to  his  seat 
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having  stopped  to  pick  up  a  knife  which  he  saw  lying  in  the  street  and  having 
driven  to  the  right  hand  curb  to  do  so. 
Nonsuit. — ^Aff.  at  Qen.  Term. —  Bev.  new  tri.  ord. 


LondMn  v.  Eighth  Ave.  R.  R.  Co.     i6j  N.  Y.  380. 

Flff,  passenger  in  horse^aur  of  the  deft>  the  8th  Ave.  R.  1^  Co.,  injured 
in  coUiaion  between  it  and  cable  car  of  deft,  the  3rd  Ave.  R.  R.  Co.;  tracks 
crossed  each  other;  no  evidence  of  speed  of  either  car  nor  as  to  which  car 
had  right  of  way,  except  that  it  was  rear  end  of  horse-car  which  was  struck 
by  cable  car;  neither  deft  called  onployees  in  charge  of  cars;  court  charged 
as  to  both,  reasonable  presumption  in  absence  of  explanation,  accident  result 
of  negligence,  burden  cast  on  defts  to  show  accident  not  one  which  exercise  of 
ordinary  care  could  guard  against,  no  testimony  overcoming  presumption; 
refused  to  charge  as  requested  by  8th  Ave.  Co.,  that  no  recovery  could  be  had 
against  it  if  either  the  conclusion  of  negligence  or  absence  of  negligence  on 
its  part  could  with  equal  fairness  be  drawn.  Injury,  plff  thrown  from  seat, 
bruises,  nerves  and  health  impaired. 

Verd.  $5,000.— Aff.  at  App.  Div.—  Rev.  new  tri  ord. 


Qlens  Falls  Port*  Cement  Co.  v.  Travelers*  Ins.  Co.     i6j  N.  Y.  399. 

Plff  cast  in  damages  in  a  suit  by  employee,  latter's  coat  sleeve  caught  by 
unguarded  set  screw  which  projected  from  a  c<^lar  on  a  revolving  shaft 
which  he  was  oiling;  the  Factory  Law  requires  all  set  screws  to  be  properly 
guarded,  and  on  the  theory  that  the  act  applied  to  the  screw  in  question 
and  had  not  been  ccnnplied  with  judgment  went  against  plff  for  $2,000  and 
costs;  deft  had  given  plff  an  accident  policy  insuring  against  such  suits  pro- 
vided it  should  be  allowed  to  defend  them  in  the  insured's  name  and  the 
insured  agreeing  to  comply  with  all  acts  for  safety  of  persons;  deft  had  takoi 
charge  of  the  defense  of  that  action  but  on  the  eve  of  trial  withdrew  upon  a 
disclaimer  of  liability,  withdrawal  resulted  in  judgment  against  plff  by  de- 
fault; court  left  it  to  jury  to  say  whether  after  all  he  had  failed  to  comply 
with  the  statute. 

Verd.  for  plff.— Aff.  at  App.  Div.— Aff. 

Note. —  This  is  the  first  case  in  the  Court  of  Appeals  on  such  a  policy.  It 
reveals  how  little  protection  is  given  to  the  insured.  What  he  supposes  he 
gets  is  an  agreement  to  indemnify  him  against  the  results  of  suits  for  dam- 
ages for  personal  injuries.  If  however  he  will  read  his  policy  with  the  aid  of 
a  magnifying  glass  to  ascertain  what  it  says,  and  with  help  of  counsel  to  in- 
terpret what  it  means,  he  will  find  in 'some  so-called  accident  policies,  that 
the  so-called  casualty  insurance  company  has  carefully  sought  to  protect 
itself  against  liability  to  him  in  the  only  event  in  which  he  can  become  liable 
to  any  one  else.  This  case  would  seem  to  be  in  point.  The  gist  of  the  em- 
ployee's claim  was  that  the  employer  had  not  complied  with  the  statute.  He 
claimed  he  had,  and  the  jury  found  he  had  not.  The  insurance  company  thai 
sought  to  use  the  very  adjudication,  against  which  he  thought  he  had  insured, 
as  a  ground  for  defeating  his  claim  for  insurance.  Its  belated  discovery  of 
its  defense  saved  him.    The  jury  in  the  first  case  having  found  that  he  had  not 
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complied  with  the  statute,  the  jury  in  the  second  found  that  he  had,  and  so  jus- 
tice was  done  at  the  expense  of  logic.  The  moral  is  that  the  business  man 
who  wants  to  take  an  accident  policy  should  also  take  advice  of  counsel. 


Huffinire  v.  City  of  Brooklyn.     i6j  N.  Y.  584. 

Plff's  oyster  bed  injured  by  discharge  of  sewage  from  a  sewer  built  by  town 
afterward  merged  in  deft  and  under  act  making  deft  liable  for  any  of 
town's  liabilities,  oyster  bed  located  300  ft.  from  mouth  of  sewer.  Plff  not 
owner  of  interrening  land  under  water. 

Verd.  for  plflf.— Aff.  at  App.  Div.— Aff. 


Bennett  v.  Long  Island  R.  R.  Co.     163  N.  Y.  i. 

Plff,  employee,  laborer  on  extension  being  built  by  deft,  injured  by  jump- 
ing from  construction  train  to  avoid  consequences  of  collision  between  it  and 
car  on  side  track;  collision  due  to  open  switch  which  had  neither  lock  nor 
target;  switch  of  approved  kind  in  general  use  by  railroads,  no  defect  in  it, 
required  a  man  to  open  it;  court  left  it  to  jury  to  say  whether  deft  should 
have  provided  a  lock  for  a  switch  or  a  target  for  a  signal ;  switch  a  temporary 
one  while  extension  was  building.    Injury  to  scalp,  shoulder  and  arm. 

Verd.  $5,000. — ^Aff .  at  App.  Div. —  Rev.  new  tri.  ord. 


Mearns  v.  Central  R.  R.  Co.  of  N.  J.     163  N.  Y.  108. 

Plff  passenger,  injured  while  alighting  from  deft's  vestibule  train  at  sta- 
tion after  dark;  guard  had  called  station,  plff  had  gotten  up,  stood  as  train's 
speed  decreased  smoothly,  guard  opened  deft's  doors  to  platform,  plff  passed 
into  vestibule  and  down  steps  and  supposing  the  train  had  stopped  in  the 
depot  shed  stepped  off  when  in  fact  it  was  just  entering  the  shed. 

Nonsuit. —  Rev.  at  App.  Div. —  Rev.  judg.  on  nonsuit  aff. 


Eaton  V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.     163  N.  Y.  391. 

Plff  brakeman,  run  over,  fell  from  freight  car  while  applying  brake,  eye- 
bolt  broke,  worn  to  half  its  original  thickness;  car  received  from  another 
company  inspected  by  deft's  inspector  on  being  so  received,  state  of  eye-bolt 
not  noticed;  reasonably  careful  inspection  would  have  disclosed  it;  by  rule 
of  deft  brakemen  required  to  inspect  brakes  at  all  stoppings  of  trains;  evi- 
dence tended  to  show  that  in  the  division  of  the  duties  of  trainmen  inspec- 
tion of  that  particular  brake  did  not  fall  to  plff.    Injury,  legs  amputated. 

Verd.  $15,000. —  Rev.  at  App.  Div. —  Rev.  judg.  on  verd.  aff. 
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Kay  V.  MetropoliUn  St.  Ry.  Co.      163  N.  Y.  447. 

Plflf,  passenger,  car  going  down  steep  incline,  got  beyond  control  of  driver, 
wheels  set  by  brakes,  snow  storm,  slid  down  into  another  car;  deft's  conductor 
on  direct  examination  as  witness  for  deft  testified  only  as  to  the  manner  car 
ran  down  hill  and  that  driver  lost  control  of  it,  was  asked  on  cross-examina- 
tion  if  he  had  not  said  to  plff  after  the  accident  car  not  in  fit  state  to  be 
out  and  brake  no  good,  denied  so  saying;  plff  then  allowed  to  prove  by  two 
witnesses  that  he  had  so  said;  court  charged  jury  to  the  effect,  plff  having 
made  out  a  case  under  rule  res  ipsa  loquitur  burden  of  proof  on  deft  to  show 
it  had  not  been  negligent.    Injury,  shoulder  dislocated,  scalp  wound,  shock. 

Verd.  $6,000. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Byrne  v.  Fmstnuins  Co.  of  New  York.     163  N.  Y.  461. 

Plff  employee,  wheel  running  on  overhead  trolley  ran  off  track,  fell  on  him 
as  was  pushing  beef  suspended  from  hook  attached  to  wheel;  flange  of  wheel 
broken  out  for  one  inch  and  half,  ran  off  of  track  at  switch ;  custom  when  this 
and  similar  wheels  reached  end  of  track  to  throw  them  in  a  box  and  carry 
them  back  to  other  end  of  track  for  new  trip;  no  provision  by  employer  for 
inspection  of  them  to  see  whether  throwing  them  upon  each  other  broke  any 
of  them. 

Nonsuit. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Capasso  v.  Woolfolk.      163  N.  Y.  47J. 

Plff  employee,  night  gang,  injured  by  fall  of  overhanging  rock  after  blast; 
one  of  defts  had  personally  directed  plff  to  work  under  the  rock;  plff's  evi- 
dence was  that  after  blasting  defts  never  did  anything,  never  sent  men  around; 
both  day  foreman  and  night  foreman  of  deft  testified  had  gone  around  after 
this  blast  and  barred  down  all  loose  stones,  night  foreman  said  had  noticed 
this  rock;  tried  to  move  it  by  the  derrick  and  bars  without  success;  plff's 
witnesses  though  recalled  did  not  contradict  this. 

Nonsuit. —  Rev.  at  App.  Div. —  Rev.  judg.  on  nonsuit.— Aff. 

Note. —  This  case  does  not  settle  the  question  as  to  how  far  the  uncontra- 
dicted statement  of  an  employee  is  binding.  The  court  does  not  speak  explic- 
itly on  this  point.  Sometimes  courts  of  appeal  quote  such  testimony  as  if  it 
were  binding.  As  it  was  assumed  to  be  so  in  this  case  a  rule  has  been  formu- 
lated limited  to  cases  of  nonsuit,  though  it  is  not  apparent  why  that  should 
be  so. 


Warn  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.      163  N.  Y.  525. 

let  Appeal.    157  N.  Y.  109. 
Motion  to  dismiss  appeal ;  affirmance  by  four  out  of  five  Appellate  Divisioil 
justices,  the  fifth  sitting  but  not  voting;  motion  denied. 
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Dougherty  v.  MilUken.     163  N.  Y.  537. 

Plff  employee,  derrick  collapaed,  he  on  it;  fall  due  to  giving  waj  of  eye- 
bolt  to  which  two  guy-ropes  were  attached,  one  staying  derrick  in  question 
and  the  other  another  derrick;  case  tried  on  theory  acquiesced  in  by  both 
sides  that  the  use  of  the  bolt  for  both  derricks  in  this  way  was  a  permanent 
use,  and  the  fastening  of  both  guy-ropes  to  the  one  eye-bolt  was  an  act  of 
the  master's;  plfiTs  expert  allowed  to  testify  that  eye-bolt  of  the  kind  and 
size  of  one  in  question  insufficient  to  sustain  both  derricks.  Injury,  spine 
fractured,  shock,  bruises. 

Verd.  $4,000.— Aff.  at  App.  Div.— Rev.  new  tri.  ord. 


Wolf  V.  American  Tract  Society.     164  N.  Y.  30. 

Plff,  passer-by,  brick  fell  on  him  from  building  in  process  of  erection  for 
the  deft  the  Tract  Society  by  the  deft  Downey  and  defts  Weber,  and  other 
persons  under  s^arate  contracts;  no  evidence  fixing  the  responsibility  for 
the  fall  of  the  brick  upon  any  one  contractor;  Downey  had  charge  of  car- 
penters and  the  Webers  of  the  mason  work. 

Nonsuit  as  to  all  defts. —  Rev.  at  App.  Div.  as  to  Downey  and  the  Webers, 
and  a£f.  as  to  the  Society,  no  appeal  by  plff  against  the  Society. —  Rev.  non- 
suit aff. 

Note. —  This  case  is  wrongly  reported  as  to  its  name.  It  should  be  Wolf, 
appellant,  v.  Downey  and  others,  respondents,  impleaded.  The  Society  was 
not  a  party  to  the  appeal  and  is  therefore  wrongly  stated  as  a  respondent. 


In  re  Snedeker  v.  Snedeker.      164  N.  Y.  58. 

Ada  M.  Snedeker,  widow  of  Charles  Snedeker,  recovered  as  adm'x  verdict 
of  $5,000  against  one  Malcolm  for  negligent  killing  of  husband,  whose  only 
next  of  kin  was  his  father,  Thomas  H.  Snedeker  of  Brooklyn;  notwithstand- 
ing the  fact  that  Thomas  H.  Snedeker  of  Brooklyn  was  possessed  of  consid- 
erable property  and  his  daughter-in-law  was  left  without  any  means  of  sup- 
port, he  claimed  a  moiety  of  the  recovery  under  the  Statute  of  Distributions 
after  allowance  of  expenses  and  commissions.  In  its  opinion  the  court,  though 
sustaining  his  claim,  recognizes  to  the  full  its  inequity. 


Murphy  v.  Leggett.     164  N.  Y.  lai. 

Plff,  passer-by,  slipped  on  muddy  steps  leading  down  to  sidewalk  from 
platform  in  front  of  deft's  store;  steps  at  each  end  of  platform  all  within 
stoop  line;  deft  in  habit  of  blocking  the  sidewalks  with  trucks  for  constant 
loading  and  imloading;  plff  on  waiting  for  truck  to  be  unloaded  made  her 
way  up  over  the  platform,  fell  while  descending  at  other  end.  Injury,  ankle 
dislocated. 

Verd.  $700.— Aff.  at  App.  Div.— Aff. 
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In  re  Meekin  v.  Brooklyn  Heights  R.  R.  Co.     164  N.  Y.  145. 

Petitioner,  adm'x  of  deceased  person  who  was  all^;ed  to  have  been  killed 
through  deft's  negligence;  applied  for  order  reviving  action  upon  death  of 
former  adm'r  who  was  the  only  next  of  kin  of  the  person  who  was  Kdlled. 

Order  granted. —  Aff .  at  App.  Div. —  AS, 


Morgan  v.  Hedstrom,  164  N.  Y.  JJ5. 

Suit  against  directors  of  corporation  for  neglect  to  file  annual  report. 


Smith  V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.     164  N.  Y.  491* 

Plff,  employee,  injured  by  fall,  due  to  break  of  ring,  from  which  hung  chain, 
at  the  end  of  which  waa  heavy  weight,  which  was  being  raised  to  tower,  and 
on  which  plff  was  standing  to  fend  it  off  from  beams  of  tower ;  weight  caught 
on  beam  end,  the  strain  too  much  for  ring;  ring  made  out  of  proper  material, 
nothing  in  its  appearance  to  indicate  insufficiency,  made  by  competent  work- 
men, duly  inspected;  after  breakage  concealed  defect  discovered;  person  in 
charge  of  engine  not  licensed,  no  other  proof  as  to  his  incompetency;  opinion 
of  plff's  physician  as  to  comparative  use  of  present  foot  and  artificial  foot 
admitted;  court  left  it  to  jury  to  say  whether  defect  could  have  been  discov- 
ered by  workmen  who  made  it  in  exercise  of  ordinary  care ;  also  whether  there 
was  proper  inspection.  Injury,  broken  ankle  and  bruises;  ankle  perman^itly 
disabled. 

Verd.  $10,800 — AiT.  at  App.  Div.— Rev.  new  tri.  ord. 


Stewart  v.  Ferguson.     164  N.  Y.  553. 

Plff's  intestate  employee,  killed  by  fall  of  scaffold;  deft  had  caused  scaf- 
fold to  be  erected  for  deceased  to  lay  brick  from  on  a  wall  deft  was  build- 
ing; no  evidence  of  structural  weakness,  nor  of  cause  of  fall;  court  charged, 
fall  raised  presumption  of  negligence,  refused  to  charge  that  it  did  not. 

Verd.  $6,000.—  Aff.  at  App.  Div.—  Aff. 

Note. —  The  question  still  remains  whether  under  this  act  the  master  is 
an  insurer  of  his  scaffold,  or  whether  its  only  effect  is  to  change  the  burden 
of  proof. 


Keep  V.  Walsh.     164  N.  Y.  604. 

riff's  plate  glass  window  broken  by  deft's  servant,  using  a  cart  to  move 
deft's  goods  to  another  store,  had  been  directed  by  deft  to  move  goods  bv  hand, 
instead  of  which  borrowed  the  cart. 

Verd.  for  plff. —  Aff.  at  App.  Div. —  Aff. 
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Williams  V.  Barkley.      165  N.  Y.  4S. 

Deft  recovered  verdict  in  accident  suit  through  plflf  as  atty  of  record,  aided 
by  counsel  under  an  agreement  that  plflf  was  to  have  half  of  the  recovery  out 
of  which  he  was  to  pay  counsel;  plff  was  removed  as  atty  by  the  court  for 
laches  in  delaying  the  prosecution  of  the  action  after  the  rendition  of  the 
verdict,  and  in  this  case  the  question  arose  whether  the  counsel  had  any  lien 
which  survived  after  ihe  atty's  lien  had  been  destroyed  by  such  negligence. 

Judg.  for  deft. —  Aff.  at  App.  Div. —  Aff. 


Montgomery  v.  Buffalo  R.  R.  Co.     165  N.  Y.  139. 

Plff  passenger,  ejected  by  conductor  because  he  insisted  upon  standing  on 
the  rear  platform  in  violation  of  company's  rule  properly  brought  to  his  at- 
tention; his  reason  for  insisting  was  that  he  had  a  sick  headache  and  was 
liable  to  be  affected  any  moment  with  nausea. 

Verd.  $60. —  Rev.  at  App.  Div. —  Aff. 

Query. —  Would  it  have  made  any  difference  if  plff  could  have  shown  that 
while  this  was  the  carrier's  rule,  its  habit  was  to  allow  its  conductors  a  lati- 
tude in  enforcing  it?  It  is  a  matter  of  common  occurrence,  where  cars  are 
crowded  inside,  to  allow  passengers  to  ride  on  platforms,  the  reason  being 
that  the  carrier  can  thus  make  a  little  more  money.  In  other  words  the  very 
time  when  a  reasonable  rule,  that  passengers  are  not  allowed  to  ride  upon 
the  platforms,  should  be  most  sedulously  enforced,  it  is  generally  relaxed. 
Can  a  rule  which  the  carrier  does  not  enforce  at  times  when  enforcement  is 
needed,  and  is  only  sought  to  be  enforced  wh^i  its  nonenforcement  can  do  no 
harm,  be  called  a  reasonable  regulation? 


Nean  v.  Rochester  Ry.  Co.     165  N.  Y.  146. 

Flff^s  intestate,  girl  of  six,  going  to  school  unattended,  crossing  street,  run 
over  by  deft's  electric  car;  court  charged  that  if  she  was  non  sui  juris  her 
negligence  could  not  be  considered,  the  question  would  then  be  whether  the 
parents  were  negligent  in  allowing  her  to  go  unattended,  and  that  if  the  child 
were  not  negligent  it  would  not  have  made  any  difference  how  negligent  the 
parents  were. 

Verd.  $2,600.— Aff.  at  App.  Div.— Rev.  new  tri.  ord. 


Upplngton  V.  City  of  New  York.      165  N.  Y.  jjj. 

Plff's  house  injured  by  settling  of  ground  due  to  excavation  for  a  sewer  in 
the  street;  sewer  being  made  by  public  contractor  under  contract  with  deft; 
its  general  plan  reasonably  safe,  contractor  required  to  carry  it  out  without 
negligence  under  supervision  of  city's  engineer. 

Verd.  directed  for  deft. —  Aff.  at  App.  Div. —  Aff. 
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St.  John  V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.      165  N.  Y.  241- 

Plff,  injured  at  deft's  crossing,  city  street,  several  tracks,  flagman  abeent 
or  at  least  not  seen  at  his  post  (which?) ;  plff  standing  between  two  moring 
trains,  hit  by  a  piece  of  timber  projecting  from  one  of  tiiem  about  18  to 
20  inches. 

Nonsuit. —  Aff .  at  App.  Div. —  Rev.  new  tri.  ord. 


Peck  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co,     165  N.  Y.  347- 

Plflf's  house  burned  by  sparks  from  deft's  engine,  which  had  for  a  while 
before  emitted  sparks  of  the  size  of  a  pea,  and  thereby  started  fires  at  a 
distance  of  4  or  6  rods  from  the  track;  plff's  building  only  20  ft  off;  by 
appliances  then  in  use  sparks  emitted  not  of  size  nor  heat  to  ignite  any- 
thing; opinion  of  expert  that  sparks  of  the  kind  shown  would  not  have  been 
emitted  by  locomotives  having  approved  spark  arresters  and  in  good  repair, 
excluded. 

Nonsuit. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Di  Vlto  V.  Crage.      165  N.  Y.  37^- 

Plff  employee,  injured  by  fall  of  rock  from  edge  of  cliff  where  it  had  been 
carried  after  a  blast;  deft  was  blasting  roadway  at  foot  of  cliff;  plff  was 
removing  stones  after  blast  by  instructions  of  deft's  foreman,  was  standing 
on  a  bench  2  ft  wide  75  ft  up  from  foot  of  cliff,  no  rope  tied  around  him, 
was  knocked  off  the  bench,  injuries  resulted  more  from  the  fall  of  plff  than 
from  fall  of  rock  upon  him.    Injury,  skull  and  leg  broken. 

Verd.  $2,000.— Aff.  at  App.  Div. —  Rev.  new  tri  ord. 


Eastland  v.  Clarke.      165  N.  Y.  4J0. 

Plff  employee,  stumbled  in  well-hole  in  floor  of  cellar  in  deft's  residence, 
while  carrying  in  wood;  had  worked  on  deft's  place  casually,  not  acquainted 
with  cellar,  instructed  by  deft  to  saw  up  a  tree  in  yard  and  pile  the  wood 
in  cellar  as  directed  by  butler;  latter  told  him  where  to  put  it,  did  not 
inform  him  of  well-hole,  light  in  cellar  at  that  point  dim. 

Nonsuit. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Gray  v.  Metropolitan  St.  Ry.  Co.     165  N.  Y.  457. 

Plff,  boy  of  16,  passenger,  run  over;  car  crowded  stood  on  front  platform 
one  foot  on  step;  conductor  ran  alongside  of  car  on  to  front  platform  to  col- 
lect fares  and  fell  off  and  in  trying  to  get  on  again  crowded  plff  off ;  evidence 
was  given  that  one  of  deft's  employees  tried  to  bribe  plff's  witness  to  leave 
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tlie  State;  employee  called,  admitted  appointing  a  second  interview  with  the 
witness  said  had  **  an  object  in  view/'  repeated  same  on  his  cross;  on  redirect 
question  to  state  object  ruled  out  as  immaterial,  irrelevant  and  incompetent. 
Injury,  leg  amputated. 
Verd,  $10,000. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Finn  v.  Cassidy.      165  N.  Y.  584* 

Flff,  employee,  injured  by  caving  in  of  earth  of  trench  31  ft  deep  and  for 
20  feet  running  along  foundation  of  chimney  stack,  latter  sunk  in  earth  20 
ft,  trench  carried  down  at  an  angle  so  as  to  leave  a  batter  wall  to  support 
the  stack;  narrow  cross-cuts  3  or  4  ft  wide  at  bottom  of  trench  up  to  within 
foot  of  foundation  wall  of  stack  and  3  ft  under  it,  cuts  filled  with  masonry, 
sides  of  cuts  not  shored  up  or  secured ;  plff  ordered  into  cut  to  level  off  bot- 
tom for  masonry,  soil  loosened  by  percolating  water;  defts  knew  danger,  plff 
did  not;  expert  opinion  deft's  method  improper  and  what  would  have  been 
a  proper  method  so  as  to  be  safe  for  persons  working  in  cuts.  Injury,  head, 
body,  legs  cut  and  bruised. 

Verd.  $3,000.— Aff.  at  App.  Div.— Aff. 


Koehne  v.  N.  Y.  &  Queens  County  Ry.  Co.     165  N.  Y.  603. 

S.  C.    160  N.  Y.  673. 

Plff,  passenger,  thrown  from  deft's  car  in  collision  with  another  car;  ques- 
tion in  case  similar  to  Stierle  v.  Union  Ry.  Co.,  156  N.  Y.  70.  Injury,  in- 
ternal, broken  kneepan. 

Verd.  $6,000.— Aff.  at  App.  Div.— Aff. 


Taylor  v.  Anglo-Swiss  Cond.  Milk,  Co.     165  N.  Y.  611. 

Motion  to  dismiss  appeal  from  order  aflirming  order  denying  motion  to 
Vacate  order  directing  plff  to  appear  before  a  person  named  for  personal  and 
physical  examination;  granted. 


Van  Inwegen  v.  Port  J.,  Mont.  A  N.  Y.  R.  R.  Co.     165  N.  Y.  6J5. 

Plff's  timber  and  fences  burnt  by  fire  spreading  from  adjoining  land  which 
had  been  started  from  sparks  by  deft's  locomotive. 
Verd.  for  plff. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Lewin  v.  Lehigh  Valley  R.  R.  Co.     165  N.  Y.  667. 

Plff's  intestate,  boy  of  2,  run  over  by  deft's  train  at  crossing,  being  car- 
ried on  mother's  lap,  in  carriage  driven  by  father,  the  plff;  mother  not  neg- 

43 


Digitized  by 


Google 


674  Cases  Condensbd.  [Part  II. 

ligent,  question  below  as  to  whether  father's  negligence  could  be  imputed  to 
intestate,  and  whether  his  negligence  as  driver  affected  his  rig^t  of  recorrery 
as  adm.  and  next  of  kin.     Same  accident  as  in  Letoin  v.  Lehigh  VaUey  R,  R, 
Co,,  169  N.  Y.  336. 
Verd.  $1,000. —  Aff.  at  App.  Div. —  App. 


Schumacher  v.  City  of  New  York.     i66  N.  Y.  loa* 

riff's  goods  in  basement  of  store  injured  by  water  percolating  throu^  the 
basement  wall  from  deep  trench  alongside  of  gutter ;  trench  dug  by  a  despatch 
company  under  permit  and  inspection  of  deft,  n^ligently  done,  stones  and 
earth  piled  up  between  trench  and  curb  stone  and  over  culvert  at  street  cor- 
ner, water  could  not  flow  into  sewer ;  culvert  at  lowest  point  in  neighborhood ; 
unusually  heavy  rain«  water  could  only  flow  into  trench,  washed  out  sandy 
soil  between  trench  and  basement  wall;  permit  given  on  condition  work  to 
be  done  under  supervision  of  deft's  inspector;  paid  by  licensee;  inspector  had 
known  of  situation  two  days  before  the  storm. 

Nonsuit. —  Rev.  at  App.  Div. — ^Aff.  judg.  absol.  agst.  deft. 


Springer  v.  Westcott.     i66  N.  Y.  117. 

riff's  trunk  delivered  to  her  by  deft  3  days  after  journey's  end  rifled  of  ita 
contents;  deft's  agent  had  taken  her  check  for  it  on  train;  given  her  receipt 
similar  in  appearance  to  those  given  her  on  former  joum^s,  she  did  not 
read  it,  did  not  know  its  contents;  contained  stipulation  limiting  liability  to 
$100;  trunk  had  been  stolen  from  custody  of  railroad  company  after  deft's 
agent  had  while  on  train  pursued  usual  custom  of  marking  it  so  as  to  iden- 
tify it  as  one  which  deft*s  agents  were  to  take  charge  of  at  end  of  journey; 
Verd.  $900.  Held,  on  affirming  judg.  (1)  That  by  the  marking  of  the  trunk 
the  railroad  company  had  become  the  bailee  of  the  deft  and  that  as  to  the 
plff  the  tnmk  was  stolen  while  in  deft's  possession,  and  (2)  if  plff  received 
the  receipt  simply  as  a  receipt,  without  knowledge  that  it  contained  a  con- 
tract, the  clause  limiting  deft's  liability  to  $100  did  not  bind  her. 


Qrlffeii  V.  Manice.  166  N.  Y.  188. 
riff's  intestate,  killed  in  elevator  in  deft's  building,  counter-poise  wdghts 
fell  upon  him  at  end  of  descent  of  the  car  so  rapid  as  almost  to  be  a  fall, 
causing  rebound  at  bottom;  occupants  down,  at  which  instant  counter- 
poise weights  which  had  been  traveling  in  opposite  direction  fell  on  them; 
deceased  in  employ  of  tenant  of  deft,  tenant's  lease  contained  provision,  deft 
not  to  be  liable  for  an  injury  on  account  of  elevator;  no  cause  of  the  rapid 
descent  of  the  car  or  fall  of  weights  shown;  court  charged  rule  res  ipsa 
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loquitur  could  be  applied,  also  that  owners  of  passenger  elevators  were  bound 
to  same  rule  of  care  as  carriers  of  passengers  for  hire,  i.  e.,  utmost  care. 

Verd.  $22,500. —  Aff.  at  App.  Div.—  Rev.  new  tri.  ord. 

Note. —  In  this  case  the  doctrine  of  res  ipsa  loquitur  is  defined  as  meaning 
that  when  anything  occurs,  which,  in  the  natural  course  of  events  according 
to  experience,  does  not  happen  where  due  care  is  used,  the  occurrence  itself 
warrants  the  inference  of  negligence.  There  never  was  any  reason  founded  on 
principle  why  the  application  of  this  rule  should  have  been  limited  as  formerly. 
There  are  authorities  holding  that  such  a  rule  cannot  be  applied  in  favor  of 
a  servant  against  a  master.  The  drift  is  now  the  other  way.  Why  not? 
Take  this  very  case.  Suppose  the  person  injured  had  been  an  employee.  Is 
there  any  reason  why  the  rule  should  not  have  been  applied  in  his  favor?  The 
duty  of  the  owner,  to  take  due  care  to  see  that  the  elevator  was  safe  for  per- 
sons to  ride  in,  was  the  same  to  the  employee  as  to  a  person  invited  to  enter. 
Why  should  not  its  fall  speak  of  the  negligence  in  the  one  case  as  in  the  other  ? 
It  is  true  that  in  cases  of  employees  against  employers  care  should  be  taken 
to  discriminate  between  that  which  indicates  master's  negligence,  and  that 
which  goes  no  further  than  to  speak  of  the  carelessness  of  a  coservant. 


Couotrynuin  v.  Fonda,  J.  A  Q.  R.  R.  Co.     i66  N.  Y.  aoi. 

PlfTs  intestate,  riding  in  cutter  on  deft's  single  track  in  center  of  street, 
sufficient  space  between  track  and  curb  to  permit  passage  of  vehicles,  snow 
cleared  from  track  and  piled  in  driveway  at  side,  cars  passed  along  only 
every  half  hour;  deceased  driven  by  friend  along  the  track  about  10  miles  an 
hour,  overtaken  by  a  swifter  running  car,  no  bell  sounded;  warned  by  by- 
stander, driver  looked  around,  saw  car  coming  on  fast,  only  75  ft.  behind, 
turned  suddenly  on  snow  ridge  at  side  of  track,  cutter  upset,  deceased 
pitched  on  the  track,  step  of  car  hit  her  head,  skull  fractured;  left  2  children 
22  and  25  years  old;  supported  themselves  as  did  deceased. 

Nonsuit. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Bush  V.  Del.,  Lack.  &  W.  R.  R.  Co.     i66  N.  Y.  jio. 

Plff's  intestate,  killed  by  breaking  of  highway  bridge  over  deft's  road; 
deceased  aiding  in  transporting  traction  engine  and  separator,  each  on  its 
own  wheels,  weighing  together  more  than  4  tons,  separately  less;  deft  on 
cutting  through  highway  for  its  road  in  1849  had  built  bridge  and  main- 
tained it  ever  since;  two  stringers  of  hemlock  in  middle  of  bridge,  nine 
years  old  gave  way  as  engine  passed  over  it;  stringers  sound  outside  and 
decayed  inside;  evidence  allowed  from  deft's  bridge  repairer  that  it  usually 
renewed  such  stringers  every  five  or  six  years,  they  would  last  that  time; 
also  that  several  new  stringers  had  been  put  in  after  accident  (this  was 
after  evidence  by  deft  that  strength  of  bridge  same  after  accident  as  before) ; 
deceased's  employer  and  men  made  examination  of  bridge  before  taking  engine 
on  it. 

Verd.  $4,250.— Aff.  at  App.  Div.— Aff. 
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Young  V.  Syracuse,  Bingluiiiiton  &  N.  Y.  Ry.  Co.     i66  N.  Y.  jaj. 

Plff'a  intestate,  engineer  on  deft's  express  train,  killed  in  collision  with 
freight  train  standing  on  side  track,  switch  lett  open,  night  switch  signal 
obscured  by  tank  within  60  ft.  of  it,  no  switchman,  trainmen  of  freight  train 
had  opened  switch,  ran  train  on  it  and  after  blocking  the  switch  had  gone 
off  to  uncouple  cars;  evidence  that  this  was  their  custom,  excluded;  deceased 
had  been  engineer  of  express  train  for  some  years,  knew  locality,  no  evidence 
that  he  knew  what  the  practice  was  in  operating  the  switch  nor  anything  to 
show  that  he  had  assumed  risk  of  deft's  failure  to  employ  sufficient  number 
of  men  to  operate  its  road  at  that  point;  complaint  allied  insufficiency. 

Nonsuit. —  Rev.  at  App.  Div. —  Aff.  judg.  absol.  agst.  deft. 


Henavie  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.      i66  N.  Y.  j8o. 

1st  Appeal.    164  N.  Y.  278. 

Plff's  intestate,  run  over  at  street  crossing  by  deft's  engine,  at  night; 
engine  backing,  headlight  on  tender,  moving  rapidly  but  so  quietly  that  two 
observers  thought  it  was  standing  still;  conflict  of  evidence  whether  bell  was 
ringing,  no  flagman  there,  two  tracks;  deceased  was  seen  to  look  both  ways 
as  he  started  to  cross. 

Nonsuit.—  Aff.  at  App.  Div.—  Rev.  new  tri.  ord. 


N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  The  SUte.      i66  N.  Y.  j86. 

Plff'a  railroad  embankment  injured  by  flood  of  water  set  back  against  it 
by  State  dam;  Court  of  Claims  nonsuited  plff;  App.  Div.  granted  new  trial; 
atty.-gen.  while  desiring  to  appeal  did  not  wish  to  give  stipulation  for  judg. 
absol.,  applied  for  and  obtained  from  App.  Div.  an  order  allowing  ^peal 
upon  certified  questions  of  law.    Appeal  dismissed. 


Albring  V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.     i66  N.  Y.  J87. 

riff's  intestate  killed  through  deft's  negligence.  Judgment  on  verdict  for 
plff  reversed  at  App.  Div.  on  questions  of  law  negligence  of  deft  not  the 
cause  of  death,  other  issues  of  fact  examined  and  no  error  found.  Appeal 
held  for  amendment  of  rorder,  and  if  not  granted  then  to  be  dismissed. 


Qlrvln  V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.      166  N.  Y.  J89. 

Plff,  boy,  trespasser,  stealing  ride  on  deft's  freight  train,  on  brakeman  ap- 
proaching as  train  started,  plff  ran  to  first  car,  brakeman  after  him,  plff 
jumped  to  ground,  brakeman  after  him;  brakeman  struck  him  before  reach- 
ing ground,  broke  his  leg;  kicked  him,  pummelled  him,  jumped  back  on.  train. 

Nonsuit.— Rev.  at  App.  Div.  new  tri  ord.— Aff.  judg.  absoL  agst.  deft 
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Burke  v.  Ireland.     i66  N.  Y.  305. 

Plff's  intestate,  employee  of  subcontractor,  killed  by  falling  of  building 
being  erected  on  the  deft's  lot  in  pursuance  of  contract  with  the  main  con- 
tractor, according  to  plans  of  competent  architect;  fall  due  to  omission  of 
builder  to  follow  the  plans  in  respect  of  concrete  foundaticm,  change  nmde  by; 
reason  of  a  cistern  whose  existence  was  unknown  to  any  of  the  parties, 
found  in  digging,  the  foundation  would  have  been  secure  if  plan  followed, 
failure  to  follow  plan  not  discovered  by  architect. 

Verd.  $10,000. —  Aff.  at  App.  Div.— Rev.  new  tri  ord. 


Donnelley  v.  City  of  Rochester.     166  N.  Y.  315. 

PlfTs  intestate,  passing  along  deft's  sidewalk,  slipped  on  snow  and  fell  into 
an  area  insufficiently  guarded  by  a  railing  2^  ft.  high;  ordinance  required 
guards  3%  ft.  high;  area  had  existed  in  same  condition  a  number  of  years. 

Nonsuit. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Miller  v.  King.     166  N.  Y.  394* 

Plff,  passenger,  put  off  of  train,  ticket  for  a  station  at  which  train  did  not 
stop;  mistake  of  station  agent;  conductor  stopped  train,  plff  alighted,  com- 
pelled to  walk  3  miles  over  muddy  roads;  5  trials,  reported  below  4  times; 
only  question  on  exception  based  on  misconception  of  judge's  charge,  and  a 
request  too  general  in  terms,  neither  question  presenting  anything  of  gen- 
eral interest,  appeal  only  forlorn  hope  in  bitter  litigation,  of  which  the  courts 
had  evidently  grown  weary. 

Verd.  1200.—  Reduced  at  App.  Div.  to  $50.—  Aff. 


Nowack  V.  Metropolitan  St.  Ry.  Co.     166  N.  Y.  433* 

Plff,  boy  of  12,  run  over  by  deft's  horse  car,  horse  on  a  gallop;  contradiction 
as  to  whether  plaintiff  was  crossing  street  or  trying  to  catch  on  to  car  near 
middle;  evidence  that  an  agent  of  deft  to  interview  witnesses  and  take  their 
statements  had  offered  money  to  one  of  the  passengers  who  had  stood  on 
the  front  platform  and  was  witness  for  plff  excluded;  conversation  of  said 
agent  with  said  witness  also  excluded. 

Verd.  for  deft.— Aff.  at  App.  Div.— Rev.  new  tri.  ord. 


Barto  V.  The  State.     166  N.  Y.  599* 

Plff,  bystander  at  rifle  practice  on  State  range  at  Creedmoor,  struck  by 
rifle  ball  fired  by  member  of  National  Guard  while  engaged  in  rifle  practice. 
Nonsuit  by  Court  of  Qaims.— Aff.  at  App.  Div. —  App.  diem 


Digitized  by 


Google 


!678  Cases  Coia)ENSED.  [Part  IL 

Wieland  v.  Del.  &  Hud.  C.  Co.     167  N.  Y.  19. 

Plff's  intestate,  killed  by  deft's  train  at  croesing,  in  deep  cut  on  curre; 
difficult  but  not  impossible  to  see  and  hear  a  train  in  time  to  avoid  it;  de- 
ceased familiar  with  the  crossing,  last  seen  quarter  of  a  mile  away  driying 
gentle  horse;  noon,  day  clear,  wind  slight;  deft's  train  running  50  miles  an 
hour,  gave  no  signal  of  approach  except  an  instant  before  accident  two  short, 
sharp  blasts  of  whistle;  no  evidence  of  anything  on  which  an  inference  could 
be  based  that  deceased  had  used  any  precaution  at  all  other  than  that  of  his 
familiarity  with  the  locality. 

Nonsuit. —  Rev.  at  App.  Div. —  Rev.  judg.  on  nonsuit  aff. 


Quigley  V.  Levering.     167  N.  Y.  59. 

Plff's  intestate,  employee  killed  by  falling  upon  him  of  an  overhead  trolley 
in  deft's  shop,  trolley  used  to  carry  heavy  weights  by  means  of  depending 
chains,  ran  on  traveler;  latter  in  3  sections,  each  of  which  could  be  moved 
so  as  to  be  placed  opposite  sections  of  other  travelers,  so  that  continuous 
parallel  tracks  could  be  formed  and  broken  at  pleasure;  to  prevent  trolley 
running  off,  after  section  moving  away,  automatic  drop  bars  placed  at  each 
end  of  each  section,  which  when  all  sections  were  together  forming  a  con- 
tinuous track  were  raised,  but  when  there  was  a  gap  the  bar  at  that  section 
would  drop  and  prevent  trolley  nmning  off;  device  in  use  for  several  months 
in  two  of  deft's  shops,  not  elsewhere,  had  not  failed  to  work  except  on  one 
occasion  not  reported  to  defts  or  their  supt.,  reason  for  that  failure  not 
shown;  failure  this  time  owing  to  neglect  of  coservant  to  clean  and  oil;  that 
it  was  up  and  trolley  could  run  off  could  have  been  seen  by  deceased  and 
other  men  if  they  had  looked  up,  in  plain  sight;  trolley  being  called,  one 
of  the  men  pulled  the  depending  chain  in  a  hurry  without  looking  up,  trolley 
ran  off,  fell  on  deceased  who  had  not  looked  up;  defts  had  promulgated  rules 
as  to  cleaning  and  oiling  drop  bar  and  to  look  up  and  see  if  drop  bar  was  in 
right  position  before  using  trolley,  and  to  use  all  appliances  carefully;  evi- 
dence by  expert  as  to  another  safety  device  in  use  in  another  shop  excluded, 
no  evidence  that  it  was  a  standard  device. 

Verd.  directed  for  deft. — ^Aff.  at  App.  Div. — ^Aff. 


McDonald  v.  Metropolitan  St.  Ry.  Co.     167  N.  V.  66. 

Plff's  intestate,  crossing  street,  struck  by  deft's  car,  killed;  court  submitted 
question  of  contributory  negligence  and  damages  to  the  jury,  also  directed 
them  to  answer  certain  questions;  they  agreed  on  a  verdict  for  ]^intiff  but 
failed  to  answer  the  questions;  court  then  withdrew  questions  and  directed 
verdict  for  deft. 

Verd.  for  deft. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 

NoTB. —  The  practice  of  permitting  provisional  verdicts  would  seem  to  be 
sanctioned  by  the  Court  of  Appeals,  the  reversal  not  being  on  that  ground. 
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Brugher  v.  Buchtenkirch.      167  N.  Y.  153. 

Plflf,  visitor  of  a  tenant  in  deft's  apartment-house,  fell  down  stairs  at  rear 
of  dark  hall;  had  pressed  electric  button  at  front  door,  it  opened  through 
mechanical  contrivance;  plff  passed  stairway  in  about  middle  of  house  lead- 
ing upstairs  to  go  to  door  beyond,  could  see  stairway  dimly,  fell  down  stairs 
leading  to  basement;  hall  dark,  sun  shining  outside,  disputed  whether  gas 
burning  in  hall,  evidence  excluded  as  to  custom  to  turn  gas  off  in  cellar  over 
night  after  certain  hour. 

Nonsuit. —  Rev.  at  App.  Div. —  Rev.  judg.  on  nonsuit  aff. 


McQuire  v.  Bell  Telephone  Co.      167  N.  Y.  Jo8. 

Plff,  employee,  lineman,  injured  by  fall  of  pole;  had  climbed  it  to  tighten 
wires;  pole  owned  by  another  company,  deft  a  licensee  of  its  use;  pole  de- 
cayed at  its  base,  had  been  inspected  by  the  licensor  and  foimd  unsafe;  only 
way  to  tell  was  to  dig  the  earth  around  it  for  a  foot  and  test  the  wood  by 
some  sharp  instrument,  licensor  had  special  men  for  that  purpose,  no  inspec- 
tion by  deft.    Injury,  leg  broken. 

Verd.  $5,000;  exc.  in  Ist  instance  at  App.  Div. —  Exc.  overrul.  at  App. 
Div.,  judg.  ord.  on  verd. —  Aff. 

Note. —  This  decision  shows  the  path  to  the  Court  of  Appeals  around  that 
obstruction  created  by  the  Constitution  of  1895  known  as  **  unanimous  affirm- 
ance.'' Formal  motions  for  nonsuits  made  only  for  the  record,  having  before 
this  decision  been  deemed  necessary  should  now  be  dispensed  with. 

No  motion  for  nonsuit  or  direction  for  verdict  was  made,  but  the  question 
as  to  defendant's  duty  to  inspect  the  hole  was  raised  by  exceptions  to  the 
charge  and  to  refusals. 

The  court  say  that  it  will  not  look  into  the  record  to  see  if  such  a  motion 
might  have  been  made,  enough  that  it  was  not,  and  that  a  party  has  the  right 
to  have  the  jury  instructed  as  to  the  law  governing  the  case.  Thus,  choice 
must  now  be  made  between  the  chances  of  obtaining  nonsuits  at  circuit  and 
reversals  in  the  court  of  last  resort. 


Hannon  v.  Slegel-Cooper  Co.     167  N.  Y.  244. 

Plff's  patient,  injured  by  malpractice  of  dentist  at  deft's  department  store; 
deft  held  itself  out  to  the  public  as  having  a  dentistry  department,  employ- 
ing dentists;  in  fact  deft  not  owner  of  that  department,  owned  by  a  dentist, 
he  employed  the  one  who  injured  plff;  court  charged  to  the  effect  that  if  the 
deft  represented  itself  as  conducting  a  dentist's  business  and  if  plff  relied 
thereon  and  had  no  knowledge  that  the  business  was  conducted  by  an  indi- 
vidual dentist,  deft  was  responsible  for  the  acts  of  the  negligent  dentist  even 
though  he  was  really  not  its  agent.    Injury  to  jaw  and  gums. 

Verd.  $1,000.— Aff.  at  App.  Div.—  Aff. 


Maltbie  v.  Belden^     167  N.  V.  307. 

Plff's  intestate,  employee,  killed  by  fall  of  burning  tree;  he  with  other  em- 
ployees  in  different  gangs,  with  foreman  for  each,  under  general  directions 
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of  boss,  had  been  working  on  a  public  improvement  for  deft  as  public  con- 
tractor; they  had  turned  in  to  fight  a  fire  and  saved  some  of  deft's  spiles  from 
burning;  in  passing  water  went  by  dead  tree,  which  took  fire,  and  as  to  which 
a  discussion  arose  between  one  of  the  men  and  the  boss  as  to  cutting  it  down, 
latter  concluded  to  let  it  bum ;  deceased  passed  and  repassed  it  several  times, 
finally  fell  on  him,  defts  not  present. 
Verd.  $4,000.—  Aflf.  at  App.  Div. —  Rev.  new  tri.  ord. 


Place  V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.     167  N.  Y.  345- 

Plff,  injured  at  deft's  crossing,  one  of  a  party  in  a  sleigh,  returning  home 
at  night  after  festival ;  crossing  at  edge  of  village,  several  tracks ;  freight  cars 
on  various  tracks;  express  train,  40  miles  an  hour;  15  witnesses  for  plfiT,  20 
for  deft;  sharp  issue  as  to  question  whether  deft's  train  negligently  managed 
in  view  of  the  conditions  at  this  crossing,  and  as  to  negligence  of  party  in 
crossing. 

Nonsuit. —  Aflf.  at  App.  Div. —  Rev.  new  trL  ord. 


Daley  v.  Brown.     167  N.  Y.  381. 

Plflf,  employee,  injured  by  slipping  of  engine;  engaged  in  attempt  to  put  it 
back  in  position  after  it  had  shifted  out  of  place  by  reason  of  breaking  of  one 
of  two  braces  used  to  keep  it  in  place;  was  used  to  operate  derrick,  weight 
of  steel  boom  of  ladder  together  with  cable  and  buckets  tended  to  pull  engine 
out  of  place;  when  brace  broke  it  moved  out  of  place;  foreman  in  goieral 
charge  of  work  had  ordered  plff  (common  laborer)  to  assist  in  work  of 
replacing  engine;  replacing  being  done  without  lowering  boom;  foreman  also 
directed  removal  of  the  other  brace;  resulted  in  engine  slipping  over  frozen 
ground;  defts  had  made  rule  engine  not  to  be  moved  without  lowering  the 
boom,  had  given  rule  to  engineer,  latter  under  foreman's  orders,  no  evidence 
rule  had  not  been  given  to  foreman;  at  trial  defts  contended  engineer  and 
not  foreman  proper  person  to  whom  to  give  rule,  assumed  by  both  sides  that 
they  had  only  given  it  to  the  engineer;  in  specific  questions  given  to  jury 
carefully  framed  by  court  with  aid  of  counsel  on  each  side  no  such  question 
as  to  whether  rule  given  to  foreman  thought  of  bv  any  one.  Injury,  leg 
amputated. 

Verd.  $4,000. —  Aff.  at  App.  Div. —  Aff. 


Wright  Steam  Engine  Works  v.  Lawrence  Cement  Co.     167  N.  Y.  440. 

Plff  sued  deft  for  price  of  engine  sold  under  agreement  that  plff  was  to 
erect  it  on  deft's  premises;  deft  counterclaimed  for  damages  to  engine  by 
reason  of  negligence  of  plff's  mechanic  while  it  was  being  tested  under  his 
direction  after  its  erection;  evidence  of  his  directions  to  deft's  engineer 
during  such  testing  offered  to  show  that  he  was  in  control  of  the  testing,  ex- 
cluded; steam  chest  exploded,  killing  mechanic,  also  deft's  engineer. 

Verd.  for  plff. —  Aff. —  Rev.  new  tri.  ord. 
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Uham  V.  Post.     167  N.  Y.  531. 

Ist  Appeal.     141  N.  Y.  100. 

On  new  trial  negligence  of  deft's  intestate  as  broker  found  by  referee, 
only  question  on  appeal  whether  some  findings  were  so  radically  inconsistent 
with  others  that  all  could  not  stand  together.  Held,  on  affirming  judgment, 
no  such  inconsistency. 


Riegler  v.  Tribune  Association.     167  N.  Y.  543. 

Plff,  on  roof  of  building  adjoining  that  of  deft,  burned  by  explosion  of 
benzine  thrown  on  his  plumber's  furnace  from  window  of  deft's  house;  ben- 
zine thrown  out  by  deft's  servant,  while  engaged  in  doing  its  work,  deft  had 
instructed  him  not  to  throw  it  out  of  window.  Injury,  head,  face,  neck,  and 
arms  burned. 

Verd.  $5,000.— Aff.  at  App.  Div.— Aff. 


Hallett  V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.     167  N.  Y.  543. 

PlfTs  intestate,  engineer  of  express  train,  killed  by  derailment  of  train  re- 
sulting from  open  switch;  latter  left  open  by  negligence  of  switchman,  de- 
tailed by  deft  to  protect  its  tracks  while  telegraph  company  was  using  push- 
car  in  stringing  wires  along  them;  push-car  used  to  carry  materials  from  point 
to  point  on  the  main  track  and  then  switched  it  to  side  track;  deft's  train 
despatcher  applied  to  by  the  Tel.  Go.  for  some  one  to  protect  its  tracks,  de- 
tailed brakeman  to  whom  keys  to  switches  were  given,  he  opened  the  switches 
at  points  indicated  by  foreman  of  Tel.  Co.,  paid  by  latter  company  (whether 
the  latter  company  paid  him  direct  or  paid  deft  for  his  time  does  not  appear 
from  the  report). 

Nonsuit. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 

Note. —  It  having  been  decided  in  this  case  that  a  servant  so  detailed  ceases 
to  be  the  fellow-servant  of  the  servants  of  first  master,  and  in  Sanford  v. 
Standard  Oil  Co,,  118  N.  Y.  571,  and  Murray  v.  Dtmght,  161  N.  Y.  301,  that 
he  does  not  become  the  fellow-servant  of  those  of  the  second,  an  interesting 
problem  remains  to  be  solved.  Whose  fellow-servant  is  he?  Does  he  become 
like  the  pelican  in  the  wilderness,  or  the  owl  that  is  on  the  desert,  or  even  as 
it  were  a  sparrow  that  sitteth  alone  upon  the  house-top? 


Cleveland  v.  N.  J.  Steamboat  Co.     167  N.  Y.  578. 

1st  Appeal.  68  N.  Y.  306. 
2d  Appeal.  89  N.  Y.  627. 
3d  Appeal.     125  N.  Y.  299. 

Nonsuit.— Aff.  at  App.  Div.— Aff. 
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White  V.  Nassau  Trust  Co.     i6S  N.  Y.  149. 

Plff's  dock  in  New  York  bay  injured  by  subsidence  of  mud  into  a  hole 
dredged  out  by  deft's  testator  (original  deft,  dying  after  judgment)  to  deep^i 
water  near  his  own  dock  which  was  next  to  plff's;  no  negligence  in  dredging 
proved. 

Verd.  for  plff. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Cochran  v.  Sees.     16S  N.  Y.  37J. 

Plff's  intestate,  killed  by  fall  of  building  in  process  of  erection,  different 
contractors;  deceased  in  employ  of  contractor  for  brick  work,  was  laying  wall 
at  5th  story;  defts  were  contractors  for  stone  work  for  foimdation  of  such 
wall;  another  contractor  for  concrete  bottom  on  which  foimdation  built  to 
support  wall ;  defect  which  caused  fall  in  work  on  the  wall  or  else  in  the  con- 
crete bottom,  and  not  in  deft's  work;  concrete  inspected  and  approved  by 
municipality's  inspector,  no  proof  of  any  defect  apparent  to  defts  when  thej 
began  to  lay  foundation;  court  charged,  that  if  building  fell  by  reason  of 
defect  in  material  or  workmanship  in  basement  or  cellar,  and  if  such  defect 
proximate  cause  of  fall  could  find  verdict  in  plff's  favor;  refused  to  charge, 
defts  had  nothing  to  do  with  concrete;  owner  joined  as  defendant,  did  not 
defend. 

Verd.  $5,000. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Kennedy  v.  Friederich.     16S  N.  Y.  379. 

Plff,  former  employee,  fell  down  elevator  shaft  of  building  in  process  of 
erection  by  defts  as  contractors;  had  been  engaged  on  the  building,  during 
which  time  it  had  been  habit  of  workmen  including  plff  at  close  of  day  to  pass 
over  platform  of  temporary  elevator  when  at  the  ground  floor  as  a  more  con- 
venient passage-way  than  going  around;  plff  had  left  work,  went  back  to  get 
his  pay  about  dusk,  elevator  at  the  floor,  passed  over  its  platform  as  usual, 
got  his  pay,  on  his  return  walked  into  shaft,  elevator  having  meantime  as- 
cended, he  assuming  that  its  position  had  not  been  changed,  not  noticing  the 
hole  in  the  dark.    Injury  to  back,  hips  and  head  bruised* 

Verd.  $2,100.— Aff.  at  App.  Div.— Rev.  new  tri.  ord. 


Robert  v.  Powell.     16S  N.  Y.  411. 

Plff,  stumbled  over  stepping  stone  of  usual  size  on  sidewalk  in  front  of 
deft's  house  at  night.    Injury,  leg  broken,  knee  cap  bruised. 

Verd.  $1,000  set  aside  at  Tri.  Term  and  nonsuit — Aff.  at  App.  Div. —  Aff. 

Note. —  In  this  case  the  plaintiff  claimed  that  the  stone  was  maintained 
in  violation  of  an  ordinance  and  was  therefore  a  nuisance.  Upon  this  point 
the  court  does  not  pass  in  its  opinion,  but  its  reversal  necessarily  implies  that 
the  violation  of  the  ordinance  was  not  a  nuisance,  nor  evidence  of  negligence. 
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Fejdowski  v.  Del.  &  Hud.  C.  Co.     i6S  N.  Y.  500. 

PlflPs  intestate,  killed  by  backing  engine  at  def t's  city  crossing,  single  track 
crossing  of  a  city  street;  had  waited  to  let  a  train  go  by,  drove  on,  hit  by  a 
following  engine,  no  light  on  its  tender,  no  whistle  sounded,  dark  night;  no 
flagman,  no  light  near;  foot  passenger  testified  waited  for  same  train  to  go 
by,  looked  in  direction  it  had  come,  saw  nothing,  and  for  roar  of  train  heard 
nothing  in  the  other  direction;  no  evidence  that  deceased  either  looked  or 
listened;  court  left  it  to  jury  to  take  all  the  circumstances  into  considera- 
tion and  determine  whether  or  not  deceased  did  look  and  listen  and  also 
whether  or  not  he  could  have  seen  or  heard  the  engine  if  he  had  looked  or 
listened;  afterward  charged  that  the  fact  that  the  witness  said  he  looked 
and  listened  was  no  evidence  that  if  deceased  had  done  so  he  would  not  have 
seen  or  heard  the  engine;  also  that  if  he  could  not  have  seen  or  heard  if  he 
had  looked  or  listened  it  was  for  jury  te  say  whether  negligent  in  not  seeing 
or  hearing. 

Verd.  $5,000. —  Aflf.  at  App.  Div. —  Rev.  new  tri.  ord. 


Welsh  V.  Cornell.     16S  N.  Y.  50S. 

Plff,  employee,  injured  by  breaking  and  falling  on  him  of  clamp  to  which 
was  attached  a  guy-rope  of  derrick,  no  evidence  of  any  defect  nor  of  neglectful 
maintenance  as  might  be  inferred  from  the  fact  that  it  gave  way;  expert  evi- 
dence that  it  would  not  have  broken  imless  defective,  and  that  the  defect 
which  caused  the  break  might  have  resulted  from  one  of  several  causes;  none 
of  such  causes  proved. 

Nonsuit. —  Rev.  at  App.  Div. —  Rev.  nonsuit  aflf. 


Wamsly  v.  Atlas  S.  S.  Co.     16S  N.  Y.  533. 

PlflT's  assignor,  passenger,  box  of  negatives  and  photographic  printe  put  in 
stere-room  of  deft's  vessel;  on  arrival  at  port  of  destination  deft  failed  to 
deliver  it  owing  to  inability  to  find  it;  after  suit  brought  box  found  in  fore 
peak  of  vessel,  tendered  to  plff,  refused;  no  proof  how  it  got  there;  com- 
plaint in  conversion,  judgment  on  verdict  in  plflfs  favor;  afl^med  at  App. 
Div.;  reversed  here  on  charge,  which  failed  to  distinguish  between  conversion 
and  negligence,  the  court  holding  that  conversion  had  not  been  proved,  and 
that  a  verdict  on  a  theory  of  negligence  could  not  be  sustained  upon  a  com- 
plaint alleging  conversion. 


Cannins:  v.  Buffalo,  R.  &.  P.  R.  R.  Co.     168  N.  Y.  555. 

PlflTs  intestete,  run  over  by  a  gondola  car  (flat  car)  at  village  crossing  at 
night;  car  with  7  other  similar  ones  each  30  feet  long  was  being  pushed 
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by  an  engine  engaged  in  switching  and  backing;  no  light  on  the  car;  deceased 
saw  the  engine  but  did  not  notice  the  intervening  cars;  puffing  of  engine  300 
feet  off  drowned  their  noise;  rate  of  speed  10  miles  an  hour;  she  would  have 
had  ample  time  to  cross  if  the  engine  had  not  been  preceded  by  the  gondolas. 
Nonsuit. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Deming  v.  Terminal  Ry.  of  Buffalo.     169  N.  Y.  i. 

Flff,  in  a  party,  driven  along  highway  in  four-seated  drag  at  night,  driver 
competent,  drag  struck  unlighted  bank  of  earth  occupying  most  of  road,  un- 
known to  driver;  upset;  earth  thrown  up  on  one  part  of  highway  from  the 
other  by  contractor  for  deft  in  constructing  its  tracks  across  highway  by 
raising  the  latter  and  depressing  the  tracks,  under  order  of  court  pursuant 
to  statute  which  imposed  condition  that  deft  should  comply  with  statute 
and  restore  highway  to  safe  condition.  Injury,  fracture  of  pelvis,  back  in- 
jured, curvature  of  spine,  internal  injuries. 

Verd.  $8,000. —  Aff.  at  App.  Div. —  Aff. 

Note. —  This  case  extends  the  exception,  which  in  Storrs  v.  City  of  Utica 
had  been  made  to  the  rule  in  Blake  v.  Ferris  as  to  nonliability  for  the  negli- 
gence of  a  contractor  while  carrying  on  work  in  a  highway. 


Sias  V.  Rochester  Ry.  Co.     169  N.  Y.  118. 

Plff's  intestate,  passenger  on  trolley  car  of  a  carrier  which  ran  its  ears 
over  a  portion  of  deft's  line ;  was  standing  on  platform,  cry  of  fire  raised,  pot 
his  head  out  beyond  line  of  car  to  see  where  it  was,  struck  by  tree  whidi 
stood  only  one  foot  four  inches  from  track  and  4  inches  from  car;  deft  had 
built  its  track  at  side  of  street  between  curbstone  and  flagging  of  sidewalk, 
along  a  line  of  trees  so  close  that  tree  in  question  had  to  be  cut  to  allow  cars 
to  pass.    Injury  to  head  resulting  in  insanity  and  death. 

Nonsuit.— Aff.  at  App.  Div.— Aff. 


Holland  House  Co.  v.  Balrd.     169  N.  Y.  136. 

Plff's  vault  under  sidewalk  injured  from  concussions  resulting  from  blast- 
ing in  street  for  sewer,  blasting  done  by  deft  a  public  contractor;  no  attempt 
to  show  negligence  except  opinion  of  expert  that  ordinarily  blasting  could  be 
done  so  that  no  damage  would  result  to  adjacent  property,  he  however  know- 
ing nothing  as  to  quality  of  rock  in  front  of  plff's  premises. 

Nonsuit— Rev.  at  App.  Div.,  new  tri.  ord. —  Rev.  judg.  on  nimsuit  aff. 


Seifter  v.  Brooklyn  Heights  R.  R.  Co.     169  N.  Y.  J54. 

Plff's  intestate,  injured  in  collision,  overtaken  by  deft's  rapidly  moving  car; 
driving  in  wagon  with  wife,  she  had  looked  behind  twice,  not  seeing  car; 
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daytime,  street  full  of  vehicles,  car  ran  against  wagon,  upset;  simple  fracture 
of  left  fibula,  united  and  healed  in  due  time;  septic  pneumonia  four  months 
after  resulting  in  death;  prior  to  pneumonia  swellings  in  thigh  appeared,  dis- 
appeared after  application  of  liniment;  reappeared  in  groin  a  few  dajs  later, 
remained  some  time,  disappeared  a  few  days  before  death;  theory  of  plff  was 
that  they  broke  internally  and  a  piece  of  septic  material  originally  from  the 
fracture  was  carried  through  the  veins  to  the  heart  thence  to  the  lungs 
causing  pneumonia;  one  of  plff's  experts  attributed  inflammation  of  thigh  to 
fracture  because  no  other  cause  ascertainable,  another  said  imless  there  was 
evidence  of  infection  at  point  of  fracture  and  inflammation  and  pus  there, 
inflammation  in  thigh  and  groin  could  not  be  attributed  to  fracture;  no  evi- 
dence of  such  inflammation  and  pus,  fracture  had  healed  normally. 

Verd.  $12,500. —  Aff.  at  App.  Div. — Hev.  new  tri.  ord. 

Note. —  This  case  probably  touches  the  high- water  mark  for  ingenuity  in 
the  attempt  to  piece  out  a  cause  of  action  for  negligence  with  expert  evidence. 


0*Leary  v.  Erie  R.  R.  Co.     169  N.  Y.  JS9. 

Plff,  employee  of  contractor  with  deft  to  load  grain  from  its  elevator  on  to 
its  cars;  grade  of  track  on  elevator  level,  incline  outside  to  facilitate  placing 
cars  by  hand  under  grain  sprouts;  deft  had  pushed  string  of  11  cars  coupled 
together,  so  that  half  stood  on  level  and  half  on  incline,  former  holding  back 
latter,  this  according  to  custom;  also  custom  of  deft  for  years  when  placing 
cars  in  such  position  to  set  brake  on  last  car  of  those  standing  on  incline; 
deft's  brakeman  neglected  to  set  brake  on  occasion  in  question;  contractor's 
men  including  plff  ordered  by  him  to  move  some  of  the  cars  on  a  level  further 
into  elevator  so  as  to  shut  doors  over  night,  did  so  not  knowing  rear  car  un- 
braked;  plff  pushed  4th  car  with  shoulder,  cars  on  incline  relieved  of  sup- 
port of  cars  on  level  and  unbraked  started  after  it;  shoulder  caught  in 
impact.     Injury,  amputation  at  shoulder  joint. 

Verd.  $7,333. —  Rev.  at  App.  Div. —  Rev.  judg.  on  verd.  aff. 


Lewin  v.  Lehigh  Valley  R.  R.  Co.     169  N.  Y.  336. 

Same  accident  as  in  Lewin,  adm.  v.  Lehigh  Valley  R,  R,  Co,,  165  N.  T.  667 ; 
this  plff  mother  of  boy  there  killed;  verd  on  a  former  trial  directed  for  deft, 
new  trial  granted  by  App.  Div.,  order  affirmed  by  this  court  and  judg.  absol. 
directed  against  deft,  upon  assessment  of  damages  evidence  allowed  as  to 
injury,  to  womb,  disturbance  of  nerve  centers  at  base  of  brain  regulating 
distribution  of  blood,  impairment  of  nervous  system,  eyesight  affected;  deft 
claimed  evidence  not  admissible  under  allegations  of  complaint. 

Verd.  $10,000. —  Rev.  at  App.  Div.  reassessment  of  damages  ordered,  ap- 
peal allowed  on  certifled  question  as  to  admissibility  of  such  evidence  under 
the  complaint. —  App.  dism. 
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Kane  v.  City  of  Yonkers.     169  N.  Y.  39 j. 

Plff,  fell  through  deft's  dismantled  unlighted  bridge  at  night;  flooring  re- 
moved, only  the  girders  left;  entrance  to  bridge  had  been  barricaded  by  shut- 
ting gates  and  placing  timbers  across  them,  but  by  use  of  force  gates  could 
be  sprung  apart  so  as  to  allow  one  to  squeeze  through,  and  by  climbing  be- 
tween timbers  get  on  bridge;  plff  had  same  day  passed  several  times  over 
another  bridge  only  few  feet  off;  returning  late  at  night  and  finding  gates  on 
the  other  bridge  locked  went  to  bridge  in  question,  forced  his  way  through 
barriers,  foimd  shortly  after  imconscious  on  railroad  track  20  feet  below; 
court  refused  to  charge  if  jury  found  force  required  to  open  gates  at  time  plfT 
went  through  he  could  not  recover.  Injury,  collar  boue  broken  two  places,  leg 
and  hip  injured,  scalp  woimds. 

Verd.  $1,200.— Aff.  at  App.  Div.— Rev.  new  tri.  ord. 


Levy  V.  Hanneman.     169  N.  Y.  6oo. 

Motion  to  dismiss  appeal  from  unanimous  aff.  of  judg.  on  verd.  for  damages 
for  personal  injury;  granted. 


Smith  V.  Kingston  City  R.  R.  Co.     169  N.  Y.  616. 

Plff,  passenger  alighting  from  deft's  car,  conductor  started  it  up  before  she 
got  skirts  off;  skirt  caught  on  plunger  in  platform,  thrown  down,  dragged; 
skirts  of  other  passengers  had  caught  in  the  same  way,  deft  bad  made  altera- 
tions, ineffective.     Injury  to  spine  and  head. 

Verd.  $5,000.— Aff.  at  App.  Div.— Aff. 


Reilly  v.  SidlUin  Asphalt  Paving  Co.     170  N.  Y.  40. 

Plff,  driving  in  city  park,  upset  by  gravel  heap  negligently  placed  by 
deft;  vehicle  injured,  also  himself;  sued  in  this  action  for  personal  injury, 
in  another  action  for  injury  to  property;  latter  action  tried  first,  judgment 
in  plff's  favor  satisfied,  supplemental  answer  in  this  suit  pleading  judgment 
in  bar. 

Nonsuit. —  Aff.  at  App.  Div, —  Rev.  new  tri.  ord. 


Reiss  V.  Town  of  Pelliain.     170  N.  Y.  54. 
Weber  v.  Town  of  Pelham.     170  N.  Y.  54. 

Two  oases  tried  together,  one  record;  both  plffs  driving  together  at  night 
over  bridge  over  stream  dividing  town  and  city  of  Pelham  from  city  of 
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Mt.  Vernon;  horse  struck  hand-rail  on  bridge  alleged  to  have  been  placed  there 
negligently  bj  deft;  each  plff  injured;  verd.  for  deft  in  each  case;  new  trial 
granted  in  each  on  newlj-discovered  evidence;  orders  reversed  at  App.  Div., 
question  certified  to  Court  of  Appeals  whether  facts  disclosed  by  the  record 
required  submission  to  jury  of  question  as  to  deft's  negligence.  Both  appeals 
dismissed. 

Note. —  The  Court  of  Appeals  says  that  the  question  certified  was  an  aca- 
demic one. 


Piatt  V.  The  Albany  Ry.  Co.     170  N.  Y.  X15. 

Plff's  intestate,  boy  of  11,  nm  over  and  killed  by  deft's  electric  car;  no 
fender;  ordinance  forbade  deft  to  use  fenders  on  the  cars  until  approved  by 
council;  deft  had  selected  certain  kind,  submitted  it  to  common  council  for 
approval,  latter  had  approved  it  May  17;  on  same  day  deft  ordered  from 
manufacturer  fenders  of  the  style  thus  approved,  not  received  until  June  16 ; 
accident  occurred  May  29 ;  court  charged  that  deft  had  reasonable  time  to  put 
fenders  on  its  cars  after  approval  by  common  council,  left  it  to  jury  to  say 
whether  reasonable  diligence  had  been  used,  refused  to  charge  deft  not  bound 
to  have  fender  on  car  at  time  of  accident. 

Verd.  $3,500. —  Aflf.  at  App.  Div. —  Rev.  new  tri.  ord. 


Waldron  v.  Fargo  as  Pres.  American  Express  Co.     170  N.  Y.  130. 

PlfTs  horses  injured  from  lack  of  food  and  water  owing  to  deft's  delay  in 
delivery;  absence  of  evidence  as  to  whether  oral  contract  of  delivery  for  a 
specified  time  had  been  made'  or  whether  shipment  was  imder  subsequent 
written  agreement  which  specified  no  time;  verd.  directed  for  deft.  Held, 
question  for  jury. 


Rosentlial  v.  Weir  as  Pres.  Adams  Express  Co.     170  N.  Y.  14S. 

Plff's  goods  shipped  by  deft's  express,  stopped  by  plff  in  transitu  upon  learn- 
ing of  consignee's  insolvency;  nevertheless  delivered;  bill  of  lading  provided 
deft  not  liable  for  damages  for  any  cause  imless  proved  to  have  occurred  from 
fraud  or  gross  negligence  of  deft,  nor  in  any  event  for  more  than  $50,  unless 
value  stated  and  specified  and  specially  insured  for;  bill  of  lading  contained 
stamped  words  "value  asked  and  not  given;  "  verd  for  plff  for  full  amoimt. 
Held  on  affirming,  goods  having  been  stopped  in  transitu  shipper's  right  of 
action  was  for  negligent  act  of  delivery,  and  did  not  arise  under  contract 


Smith  V.  Leiiigli  Valley  R.  R.  Co.     170  N.  Y.  394. 

Flff's  intestate,  killed  at  deft's  crossing,  being  driven  in  carriage,  plff  driv- 
ing the  family  in  the  carriage;  wife  and  3  daughters  in  back  of  carriage 
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and  plff  and  2  sons  in  front;  stormy  night,  curtains  drawn;  train  behind 
time;  family  familiar  with  the  neighborhood,  knew  train  due  and  not  gone 
by;  wife,  all  daughters  and  one  son  killed;  conflict  of  evidence  both  as  to 
actionable  and  contributory  negligence;  in  reference  to  evidence  of  a  witness 
for  the  plflf  (of  good  standing  in  the  neighborhood)  who  said  he  had  seen 
train  after  party  had  left  his  house  and  that  it  gave  no  signal,  and  a  claim 
by  deft  upon  maps  that  it  was  a  physical  impossibility  for  him  to  have  seen 
it  from  his  house,  the  court  charged  that  the  witness  had  either  deliberately 
perjured  himself  or  told  the  truth  and  it  was  for  the  jury  to  say  which. 
Verd.  ^10,000. —  Aflf.  at  App.  Div. —  Rev.  new  tri.  ord. 


Lacs  V.  James  Everard*s   Breweries.     170  N.  Y.  444. 

Plff,  boy  of  4,  run  into  by  deft's  brewery  wagon,  knocked  down;  verd.  on 
former  trial  $10,000;  after  affirmance  by  App.  Div.,  new  trial  granted  on  afr 
davits  showing  fraud  and  perjured  testimony  procured  for  plff  and  his  guard- 
ian <id  litem;  two  of  such  false  witnesses  indicted  for  perjury,  convicted; 
on  this  trial  deft  proved  such  convictions,  called  the  persons  so  convicted  as 
its  witnesses,  showed  by  them  the  various  meetings  of  the  then  plff's  attorney 
and  guardian  ad  Utem  with  various  witnesses,  at  which  was  concocted  the 
scheme  to  present  on  former  trial  the  perjured  testimony;  deft  sought  further 
to  show  by  one  of  such  witnesses  that  the  guardian  ad  litem  or  his  th^ 
attorney  paid  or  offered  to  pay  to  said  witnesses  money  to  swear  falsely  in 
plff's  favor,  excluded.  Injury,  skull  fractured,  concussion  of  spine,  right 
and  leg  paralyzed. 

Verd.  $20,000. —  Aff.  at  App.  Div. —  Rev.  new  tri.  ord. 


Dowd  V.  N.  Y.,  Ont.  &.  West.  R.  R.  Co.     170  N.  Y.  459. 

Plff's  intestate,  car  repairer,  run  over  by  car  imder  which  he  was  working, 
one  of  25  coal  cars  against  which  6  cars  of  another  train  ran,  **  kicked  "  by  en- 
gine, one  brakeman  to  manage  them,  unable  to  control  them,  down  grade; 
track  not  a  repair  track,  one  of  several  tracks  in  yard  for  storing  cars,  sli^^t 
repairs  of  cars  in  use  made  while  stored  on  it;  signals  consisted  of  flags  by 
day,  lights  by  night,  red  for  danger  and  to  stop,  blue  at  end  of  car  that  re- 
pairers were  at  work;  such  signals  sufficient  if  moving  cars  remained  imder 
control;  track  in  question  on  down  grade  for  convenience  in  kicking;  custom 
of  kicking  long  continued ;  deceased  at  work  there  six  weeks ;  no  evidence  that 
he  was  ignorant  of  the  custom  of  kicking  cars  while  repairers  at  work  other 
than  that  of  a  witness  who  had  worked  in  same  gang  most  of  such  six  wedcs 
and  said  he  had  never  seen  cars  kicked  on  siding  where  cars  were  being  re- 
paired; it  appeared  cars  were  so  kicked  every  day  but  not  so  often  when,  sig- 
nals up;  signals  were  up  at  time  in  question.  Court  submitted  to  jury  (1) 
whether  reasonably  safe  place  furnished;  (2)  whether  rule  sufficient  under 
the  circiunstances  and  as  to  duty  to  make  further  regulations;  (3)  whether 
deceased  knew  or  ought  to  have  known  of  the  danger. 

Verd.  $3,000.— Aff.  at  App.  Div.— Aff. 
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NoTB. —  This  case  is  the  initial  one  upon  the  burden  of  proof  as  to  risks 
assumed  by  the  employee.  The  distinction  between  contributoiy  negligence 
and  assumption  of  risk,  heretofore  too  often  confounded,  is  made  clear,  and 
the  onus  which  has  been  thought  to  rest  on  the  servant,  to  show  that  he  did 
not  assume  the  risk,  is  now  put  on  the  master  to  show  that  he  did.  The 
opinion  by  Vann,  J.,  marks  the  case  as  a  leading  one. 


Staten  Itl.  M.  R.  R.  Co.  v.  Hinchcliffe.      170  N.  Y.  473. 

Action  against  a  director  to  recover  a  debt  of  a  corporation,  neglect  to  file 
annual  report,  question  as  to  (1)  Statute  of  Limitations  (2)  liability  for  ne- 
glect of  foreign  corporations  (3)  pleading;  came  up  on  demurrer. 


Woodbridge  v.  Bocket.     170  N.  Y.  596. 

PlfiTs  intestate,  trustee  of  trust  under  will,  successor  of  deft  as  former  trus* 
tee;  claiming  negligent  management  of  trust  years  before  him;  she  brought 
suit  to  require  him  to  account;  was  the  beneficiary  with  remainder  to  her 
children;  had  acquiesced  in  deft's  negligent  acts  during  trusteeship,  had  con* 
sented  to  his  resigning  without  accoimting  and  on  his  resigning  had  with  her 
children,  all  adults,  executed  a  general  release;  subsequently  one  of  her  chil- 
dren had  a  child  bom,  who  if  its  parent  did  not  survive  the  beneficiary,  would 
be  the  remainderman  and  not  bound  by  the  release  executed  by  its  parent, 
the  latter's  interest  not  having  vested  at  the  time  of  the  release.  Held,  on 
aiBrming  judgment  in  favor  of  trustee,  that  imder  the  circumstances  plffs 
claim  was  inequitable,  that  the  possibility  of  her  grandchild  becoming  remain- 
derman was  insufficient  to  give  her  a  standing  in  equity  to  pursue  the 
deft  in  its  interest,  and  that  the  only  remedy  against  the  trustee  for  any 
negligence  in  his  management  of  the  trust  was  for  such  grandchild  to  pursue. 


Snowden  v.  Town  of  Somerset*     171  N.  Y.  99. 

Plff,  driven  by  husband  at  night,  injured  in  attempting  to  alight  from 
upset  wagon,  driven  into  a  trench  across  road ;  trench  made  by  deft's  highway 
commissioner,  trench  guarded  by  row  of  heavy  tiles  sufficient  to  warn  travelers 
by  day,  dug  that  day,  not  lighted ;  plff  and  husband  residents  in  neighborhood 
did  not  know  of  its  existence,  horses  in  the  dark  struck  the  tiles  knocked  them 
down,  went  on,  wagon  upset  in  trench. 

Verd.  dir.  for  deft. —  Aff. —  Rev.  new  tri.  ord. 


Qrillltlis  V.  Met.  St.  Ry.  Co.     171  N.  Y.  io6. 

Plff,  boy  of  7,  struck  by  deft's  car,  crossing  street,  waited  for  up  car  to 
pass,  looked  both  ways,  stepped  on  up  track,  waited  for  two  down  cars  to 
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pass  struck  by  up  car;  court  excluded  statements  of  plff  as  to  the  accident 
made  to  a  physician,  who  was  at  the  scene  of  accident  and  rendered  first  aid 
at  nearby  drug  store,  and  who  went  in  the  ambulance  a  part  of  the  way  to 
the  hospital  where  plff  was  taken  and  where  he  was  attending  physician,  was 
also  surgeon  in  the  employ  of  deft;  excluded  conversation  took  place  10  days 
after  the  accident,  the  physician  not  haying  attended  the  plff  at  the  hospitaL 
Injury,  arm  broken,  amputation  of  leg  at  ankle. 

Verd.  $6,000,  set  aside  at  Trial  Term. —  Rev.  judg.  ord.  on  verd. —  Rev.  new 
tri.  ord. 


Rider  V.  Syracuse  Rapid  Transit  R.  R.  Co.  171  N.  Y.  lap- 
riff's  intestate,  killed  by  an  upset  of  his  wagon  after  it  had  been  pushed 
along  track  by  deft's  car  upon  a  collision  between  the  two;  deceased  had  seen 
car  coming,  thought  had  time  to  cross,  mistaken,  car  struck  wagon,  motorman 
did  not  stop  as  soon  as  he  might,  wagon  shoved  along  100  feet ;  court  substan- 
tially charged  that  even  if  deceased  was  negligent  in  attempting  to  cross  ahead 
of  car,  yet  if  motorman  did  not  stop  as  soon  as  he  could  and  if  death  was  due 
to  his  negligence  in  that  respect,  original  negligence  of  deceased  in  attempting 
to  cross  immaterial. 
Verd.  $5,000. —  Aff. —  Rev.  new  tri.  ord. 


Shepard  v.  Fulton.     171  N.  Y.  184. 

Suit  against  director  for  neglect  to  file  annual  report. 


Qreen  v.  Met.  St.  Ry.  Co.     171  N.  Y.  joi. 

Plff,  boy  of  12,  run  over  by  deft's  car,  had  stopped  near  one  of  its  tracks, 
saw  car  coming  each  way,  without  waiting  for  either  proceeded  across,  struck 
by  one  of  them,  thrown  in  air  caught  on  fender,  carried  100  feet^  fell  from 
fender,  wheel  cut  off  leg;  ambulance  surgeon  in  taking  him  to  hospital  asked 
him  how  accident  occurred,  did  so  for  purpose  of  prescribing,  plff's  answer 
excluded ;  case  submitted  to  jury  on  theory  that  the  accident  had  not  resulted 
from  plff's  attempt  to  cross  but  from  deft's  failure  to  stop  its  car  after  he  fell 
on  its  fender.      Injury,  leg  amputated. 

Verd.  $5,000. —  Aff. —  Rev.  new  tri.  ord. 


Critten  v.  Chemical  Banlc     171  N.  Y.  J19. 

Plffs,  depositors,  several  of  their  raised  checks  with  names  of  payees  altered 
paid  by  deft  under  circumstances  which  made  it  negligent  in  failing  to  dis- 
cover the  alterations ;  checks  altered  by  plff's  clerk,  who  collected  the  anumnts, 
generally  over  bank's  counter,  once  by  depositing  in  his  own  bank;   upon 
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getting  the  money  be  paid  the  amounts  checks  originally  drawn  for  to  thd 
original  payees,  pocketed  surplus ;  same  clerk  in  charge  of  the  returned  checks 
whose  duty  it  was  to  see  that  they  were  all  right;  his  forgeries  finally  dis- 
covered, plffs  sued  to  recover  the  difference  between  the  original  amounts  of  the 
checks  and  the  amounts  charged  against  their  account  by  reason  of  deft's 
payments. 
Keport  for  plff. —  Aff. —  AS,  (reduced). 


Fuller  V.  City  of  Mt.  Vernon.     171  N.  Y.  J47. 

Plff,  abutter,  deft  changed  grade  of  street  without  complying  with  pro- 
visions of  its  charter,  property  damaged  by  raising  street  one  to  three  ft; 
court  charged  that  any  benefits  to  the  property  could  not  be  considered  in  this 
action. 

Verd.  for  plff .— Aff.— Aff. 


Sutherland  v.  Albany  Cold  Storage  Co.     171  N.  Y.  269. 

Plff  put  eggs  with  deft  in  cold  storage  in  warm  weather;  deft  neglected 
to  keep  the  temperature  in  his  warehouse  down  to  38  degrees,  the  requisite 
temperature  to  preserve  eggs,  spoiled. 

Rep.  for  deft. —  Aff. —  Rev.  new  tri.  ord. 


Kellegher  v.  Forty-tec.  St.,  M.,  &c.,  R.  R.  Co.     171  N.  Y.  309* 

Plff,  passenger,  thrown  to  ground  while  boarding  car,  it  had  stopped,  she 
took  hold  of  stanchion,  stepped  on  running  board  (open  car),  about  to  raise 
her  foot  to  get  between  the  seats,  conductor  signaled  to  start,  car  started  with 
jerk;  deft  gave  different  version  of  accident;  court  charged  that  if  jury  be- 
lieved witness  of  plff  conductor's  act  negligent,  and  such  as  warranted  cause 
of  action.    Injury,  arm  broken,  bruises. 

Verd.  $2,000. —  Aff. —  Rev.  new  tri.  ord. 


Davis  V.  Niagara  Falls  Tower  Co.     171  N.  Y.  336. 

Plff,  neighbor,  deft's  tall  tower  caught  spray  from  the  cataract  which  in 
cold  weather  congealed  and  the  ice  on  melting  fell  on  to  plff's  house  in  such 
quantities  as  to  endanger  life  and  property. 

Injunc.  agst.  contin'g  nuisance. —  Aff. —  Aff. 


Magar  v.  Hammond.     171  N.  Y.  377. 

Plff,  trespasser,  poaching  at  night  on  deft's  game  preserve,  duly  posted, 
shot  by  watchman;  watchman  in  habit  of  discharging  fire-arms  at  night  to 
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frighten  poachers;  heard  noise  in  brush  near  lake,  shot  in  that  direction,  plff 
hit  in  hip;  court  refused  to  charge,  if  plff  knew  watchman  in  habit  of  dis- 
charging gun  and  went  there  after  receiving  such  information  could  not  re- 
cover, also  if  he  knew  that  the  lake  was  generally  protected  by  watchman 
.who  had  and  discharged  a  gun,  could  not  recover.  Injury  to  hip  pomanent 
Verd.  115,000. —  Afl. —  Rev.  new  tri.  ord. 


Howard  v.  Ludwig.     171  N.  Y.  507. 

Plff,  while  driving  jumped  on  collision  with  truck  due  to  ne^igenoe  of 
truck's  driver;  truck  horses  and  driver  hired  by  defts  from  express  company 
under  arrangement  to  pay  $30  a  week,  defts  taking  charge  of  delivery  of 
their  goods,  sending  them  wherever  the  exigencies  of  their  business  required; 
deft's  name  painted  on  truck;  express  company  could  send  a  different  driver 
any  day  and  was  liable  for  goods  lost.    Injury,  internal,  premature  birth. 

Verd.  $2,000.— Aff.—  Aff. 


Tremblay  v.  Harmony  Mills.    171  N.  Y.  598. 

Plff,  passer-by,  slipped  on  ice  on  sidewalk  in  front  of  deft's  building;  leader 
from  roof  discharged  water  on  sidewalk;  deft  neglected  to  provide  gutter  or 
pipe  to  carry  it  off;  spread  and  froze;  conditions  same  for  18  years.  Injury, 
leg  broken. 

Verd.  $500.— Aff.  at  App.  Div.— Aff. 


[end  of  paet  n.] 


Digitized  by 


Google 


F»ART  Third. 


THE  CASES  CLASSIFIED. 


Being  a  correlation  of  the  cases  as  to  facts,  even  as  Part  I  is  a 
correlation  of  them  as  to  principles. 

Such  a  classification  becomes  increasingly  necessary,  in  view  of 
the  increasing  litigation  in  this  branch  of  the  law.  It  has  been 
less  than  eight  years  since  the  creation  of  our  intermediate  court 
of  last  resort.  Yet  such  is  the  growth  in  the  number  of  "  accident 
suits,"  that  in  that  short  time,  the  Appellate  Division  of  the  Su- 
preme Court  has  passed  upon  more  controversies  over  accidents 
than  had  occupied  the  attention  of  our  highest  courts  in  100 
years.  Adding  the  1,800  reported  opinions  in  the  Appellate  Di- 
vision to  the  1,700  of  the  Court  of  Appeals  and  Court  of  Errors, 
and  we  have  a  total  of  about  3,500,  in  which  some  5,000  points 
have  been  ruled  in  law,  evidence,  and  practice.  It  is  a  bewildering 
maze,  in  which  the  practitioner  knows  is  hidden  many  "  a  case 
in  point."  How  is  he  to  find  them  ?  There  is  no  one  system  of 
indexing  or  classifying  them,  which  will  insure  him  against  some 
pertinent  authority  eluding  his  most  careful  search.  To  get  upon 
its  trail  he  must  direct  his  steps  along  six  main  paths,  into  various 
bye-ways,  so  to  speak.  In  more  legal  phrase,  six  things  are  to  be 
held  in  mind  in  looking  for  precedents, —  the  relation  to  the  con- 
troversy borne  by  the  plaintiff,  that  borne  by  the  defendant,  the 
manner  of  the  accident,  the  amount  of  the  damage,  the  evidence 
by  which  it  is  proved,  the  method  by  which  the  remedy  is  pursued. 

No  severely  logical  system  of  classification  will  enable  the  trial 
lawyer  to  know  that  he  has  found  all  the  cases  which  bear  upon 
his  own.  That  which  has  escaped  him  may  be  the  very  one,  which 
contains  a  differentiation  that  may  make  or  mar  his  success. 

The  principles  adjudicated  having  been  arranged  logically  in 
Part  I,  and  the  accidents  stated  chronologically  in  Part  II,  it  re- 
mains here  to  correlate  the  latter.  This  part  is,  therefore,  nothing 
but  an  index  of  accidents. 
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If  a  client  consults  his  counsel  in  regard  to  an  accident  whict 
happened  at  a  coal-hole,  or  by  reason  of  his  slipping  on  an  icy 
sidewalk,  it  may  not  be  highly  logical  to  look  for  the  law  as  to 
such  cases  under  the  head  of  "  Coal-Hole,'^  or  "  Ice  and  Snow,"  but 
it  is  very  convenient.  So  also,  if  it  is  claimed  that  a  verdict  of 
$2,000  for  a  broken  leg  is  excessive,  it  is  desirable  to  know  what 
other  verdicts  for  broken  legs  have  been  upheld  or  set  aside.  All 
the  more  is  this  true,  because  of  the  increasing  number  of  verdicts 
which  are  set  aside.  If  a  man  is  injured  by  an  explosion,  it  may 
excite  ridicule  to  be  asked  to  look  for  cases  under  "  Explosions." 
The  critic's  laughter,  however,  ought  to  turn  to  thankfulness,  if 
by  so  doing  he  can  find  the  authorities  he  needs.  Logic  must  al- 
ways give  way  to  convenience. 

The  following  classifications  are,  therefore,  offered  without 
further  apology.  It  is  believed  that  their  presentation  in  the  au- 
thor's former  book  in  1895  was  the  first  of  its  kind. 

It  is  to  be  remembered  that  the  same  case  may  properly  be 
placed,  and  will  often  be  looked  for,  under  different  headings. 
One  slips  on  ice  on  a  sidewalk,  falls  and  is  injured.  The  accident 
may  be  put  under,  "Slipping;"  "Ice;"  "Sidewalks;"  "High- 
way ;  "  "  Defect,"  or  "  Fall."  The  aim  of  the  author  having  been 
to  condense  into  one  compact  volume  matter,  which  could  easily  be 
spread  over  two,  choice  had  to  be  made  between  a  rather  complex 
system  of  cross-references  and  an  undue  swelling  of  the  bulk  of  the 
index  without  any  corresponding  gain  in  value. 

The  attempt  has  been  to  foresee  all  words  which  practitioners 
might  think  their  cases  would  fall  under,  and  by  references  to 
several  cognate  words,  to  blaze  a  trail  to  the  desired  case.  That 
in  some  instances  a  trail  should  cross  itself  is  xmavoidable. 


Digitized  by 


Google 


Class  A.] 


Accidents. 


695 


CLASS  A-AOOIDENTS  (Maiklt). 

Causes,  occasions,  or  scenes  of  accidents  or  other  occurrences 
or  transactions,  resulting  in  bodily  injuries,  or  injuries  to  real 
property,  or  to  visible  personal  property. 

There  wiU  also  be  found  in  this  class  a  few  cases  which  do  not  involve 
such  injuries,  but  which,  for  convenience  of  reference,  are  placed  here.  See 
for  example,  the  headings.  Arrest,  Malpractice.) 

[A.  D.  stands  for  Appellate  Division.] 


ALLEYS.     (See  Areas,  Crossings,  Ex- 
cavations.) 

ANIMALS. 

DOGS. 

Kelly  V.  Tilton,      2  Abb. 
Rider  v.  White, 
Muller  V.  McKesson, 
Lynch  v.  McNally, 
Brice  v.  Bauer, 
Quilty  V.  Battle, 
Hahnke  v.  Friederich, 
Lynt  V.  Moore, 
Woodbridge  v,  Marks, 
Woodbridge  t?.  Marks, 
O'Connell  v.  Jarvis, 
Madden  v,  Arnold, 
Bauer  v.  Lyons, 
Niland  v,  Gteer, 
Strubing  v,  Mahar, 
Laguttuta  v.  Chisholm, 

OTHER  AI7IMALS. 

Van  Leuven  v.  Lyke,  1  N.  Y.  515 

Dickson  v.  McCoy,  39    "     400 

Moynahan  v,  Wheeler,       117     "     285 
Marsh  v.  Hand,  120    "     316 

Szuchy  V.  Hills.  Coal,  etc.,  160  "  219 
Szuchy  V.  Hills.  Coal,  etc.,  2  A.  D.  616 
Meyer  t?.  Hart, 
Hodges  17.  West.  Ex.  Co., 
Lane  v.  Lamke, 
Mills  V,  Burke, 

(See  also  Collisions,  Frights,  Horses, 
Runaways,  Runovers.) 

APPLIANCES. 

MISCELLANEOUS. 

Kain  v.  Smith,  80  N.  Y.  458 

Kain  v.  Smith,  89    "     375 


C.  A.  D. 

495 

65N.Y 

.  54 

73  " 

195 

73  " 

347 

108  " 

428 

135  " 

201 

140  " 

224 

5  A.  D.  487 

5  " 

604 

17  " 

139 

13  " 

3 

22  " 

240 

23  " 

204 

46  " 

194 

46  " 

409 

65  " 

326 

37  N.  Y.  568 

91 

303 

108 

151 

113 

378 

117 

118 

166 

315 

23 

(( 

131 

39 

(( 

645 

63 

<( 

395 

59 

u 

39 

Lewis  t?.  The  State,  96  N.  Y.    71 

Brophy  v.  Bartlett,  108     "      632 

De  Vau  v.  Pa.,  etc.,  Co.,  130  "  632 
Shields  t?.  N.  Y.  C,  etc.,  133  "  557 
Daly  t?.  Lee,  39  A.  D.  188 

(See  also  Belts,  Bolts,  Brake6, 
Bumpers,  Chains,  Derricks,  Draw-bars, 
Falling  Things,  Hooks,  Ladders,  Ma- 
chines.  Pipes,  Platforms,  Reins,  Ropes, 
Scaffolds,  Switches,  Tools,  Wheels.) 

AREAS. 

Davenport  v.  Ruckman, 
McGuire  v,  Spence, 
Corcoran  v,  Vill.  of  P. 
Bond  V.  Smith, 
Martin  t?.  Pettit, 
Donnelly  v.  City  of  Roch.,  166 
Ennis  v.  Myers,  29  A.  D.  382 

(See  also  Excavations,  Holes.) 

ARRESTS. 

OF  PA8SEN0EBS. 

Mulligan  v.  N.Y.,etc.,t;o.,  129  N.  Y.  506 
Palmeri  v.  Man.  R.  Co.,  133  "  261 
Evins  V.  Met.  St.  Ry.  Co.,  47  A.  D.  511 
Barry  v.  Third  Ave.  R.Co.,  51  "  385 
McKay  v.  Hudson  R.  L.,  56  "  201 
McLeod  v.  N.Y.,etc.,R.Co..  72     "      116 

MISCELLAI7E0US. 

Mali  V.  Lord,  39N.Y.381 

ASH-PITS.      ( See  ExcavaUons,  Holei, 
Unsafe  Places.) 

ASSAULTS. 

ON  PASSEN0EB8. 

Isaacs  V.  Third,  etc.,  Co.,  47  N.  Y.  122 
Putnam  v.  B'way,  etc.,  Co.,  65    "     108 
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Schultz  V,  Third,  etc.,Ck>.,89 
Stewart  v.  B*klyn,etc.,Co.,  90 
Dwindle  v,  N.  Y.  C,  etc.,  120 
Niendorf  v,  Manh.R.Co.,  160 
Woodhull  V,  Mayor,  150 

Luhrs  17.  B'klyn  H.  R.  Co.,  11 
Russell  V.  N.Y.C.etc.R.Co.,  12 
Carpenter  v.  Pa.  R.  Co.  13 
Wright  V.  G.F.&F.E.St.R.,  24 
Weber  v.  B.,Q.C.&S.R.Co.,  47 
Kaplan  v.  Met.  St.  Ry.Co.,  52 
Franklin  v.  Third  A.R.Co.,  62 
Hart  V,  Met.  St.  Ry.  Co.,  65 
Rowe  V.  B'klyn  H.  R.  Co.,  71 


MISCEIXANEOUS. 

Shea  V.  Sixth,  etc.,  Co.  62  N.  Y.  180 
Rounds  V,  Del.,  etc.,  Co.  64  "  129 
Hoffman  v.  N.Y.C.etc.Co.,  87  "  26 
Gabrielson  v.  Waydell,  136  "  1 
Montgomery  v,  S.&Ryan,  16  A.  D.  05 
(See  also  Ejection  of  Pass.) 


N.  Y.  242 

ft 

588 

it 

117 

a 

276 

i€ 

450 

A.D 

.173 

« 

160 

« 

328 

« 

617 

(( 

306 

(( 

296 

(( 

512 

*t 

493 

« 

474 

1  A.  D.  561 


47N.Y.639 

74    "     264 

120'   "       98 


AUTOPSY. 

Foley  V.  Phelps, 

AWNINGS. 

Hume  V,  The  Mayor, 
Hume  V.  The  Mayor, 
Bieling  v.  City  of  B., 

BAGS.     (See  Missiles.) 

BALES.     (See  Missiles.) 


BARRELS.     (See  Falling  Things.) 

BELL  ROPES.     (See  Struck  By.) 

BELTS. 

Cahill  V.  Hilton,  106  N.  Y.  512 

Harley  v.  Buff.,  etc.,  Co.,  142  "  31 
Rozelle  v.  Rose,                     3  A.  D.  132 

Horton  v.  Vulcan  I.  W.  Co.  13  "  508 

Dodd  V.  BeU,                         15  "  268 

Sann  v.  Johns  Mfg.  Co.,      16  "  262 

Pfeffer  v.  Stein,                    26  "  535 

Carlson  v.  Mondor  I.  Wks.,  38  "  38 

O'Donnell  v.  Am.  S.  R.  Co.,  41  "  307 

Thompson  r.  Cary  M.  Co.,  62  "  279 

De  Pietro  t?.  Emp.  P.  C.  Co.  70  "  501 

Foster  t?.  Inter.  Pap.  Co.,    71  "  47 


BERTHS.     (See  Falling  Things.) 
BINS.     (See  Caving  in.) 
BLASTING. 

PEBSONS   INJUBED. 

(1)  On  HighwayB, 
Pack  V,  The  Mayor,  3  N.  Y.  489 

Pack  V,  The  Mayor,  8     "      222 

Herrington  v.  Vill.ofL.,  110  "  145 
Sullivan  v,  Dunham,  10  A.  D.  438 

(2)   On  Priv.  Prem. 
Driscoll  V.  Newark,etc.Co.  37  N.  Y.  637 
St  Peter  v,  Denison,  58     **      416 

(3)   Servants. 
CuUen  V.  Norton,  126  N.  Y.      I 

Gallagher  v,  McMullin,  7  A.  D.  321 
Gallagher  t?.  McMullin,  25  "  671 
O'Brien  v.  Buff.  Fur.  Co.,  68     '*      451 

BEAL  PROP.   CVJITBED. 

Hay  t?.  Cohoes  Co.,  2  N.  Y.  159 

Tremain  v,  Cohoes  Co.,  2  *'  163 
McCafferty  t?.  Spuyten  Co.,  61  "  178 
Doyle  V.  Rector,  etc.,  118  **  678 
Benner  v.  Atl.  Dr.  Co.,  134  '*  156 
Booth  V,  Rome,  etc,  Co.,  140  "  267 
Roemer  v.  Striker,  142     "       134 

French  v.  Vix,  143     '*         90 

Berg  V.  Parsons,  156     "       109 

Holland  H.  v,  Baird,  169  "  136 
Kratzer  v.  Vill.  of  Sara.  S.,  8  A.  I>.  613 
Hill  V.  Schneider  &  B.,       13     "       299 

FEBS.  PBOP.  INJUBED. 

Kelly  V,  The  Mayor,  11  N.  Y.  432 

(See  Explosions.) 

BLINDNESS. 

Davenport  v.  Ruckman,    37  N.  Y.  668 

Harris  v,  Uehelhoer,  75     *'       169 

BLOCKS.     (See  Falling  Things.) 

BLOWN  BY  WIND.     (See  Wind.) 

BLOWS. 

Gardinier  t?.  N.Y.C.,etc.,  103  N.  Y.  674 
(See  also  Struck  By.) 
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BOASD  WALKS.  (See  PUnks,  Plank 
Walks.) 

BOILERS.     (See  Explosions.) 

BOLTS.    (See  Brakes,  Falling  Things.) 

BOXSS.      (See  Falling  Things.) 

BRAKES. 

De  Graaf  v.  N.  Y.  C,  etc.,  76  N.  Y.  126 

Henry  v.  Statl8.,etc.,Co.,  81  "  373 

Painton  v.  N.  C,  etc.,  Co.,  83  "  7 

Disher  v,  N.Y.C.,etc.,Co.,   94  "  622 

Lilly  V.  N.Y.  C,  etc.,  Co.,  107  "  666 

Smith  V,  N.Y.C.,etc.,Co.,  118  "  646 

Wooden  v.  We8t.,etc.,Co.,  126  "  10 

Wooden  v.  West.,etc.,Co.,  147  "  608 

Wynn  v.  C.  P.,  etc.,  Co.,  133  "  676 

Bailey  v.  Rome,  etc.,  Co.,  139  "  302 

Eaton  V,  N.Y.C.,etc.,Co.,  163  "  391 

Myers  17.  Erie  R.  Co.,         44  A.  D.  11 

BREAKING  THINGS.  (See  Braken, 
Collapse,  Dams,  Defective  Things, 
Falls,  Flagstones,  Poles,  Privys.) 

Helgers  v.  S.  I.  M.  R.  Co.,  69  A.  D.  670 

BRICKS.     (See  Falling  Things.) 
ReiUy  v.  Atlas  I.  C.  Co.,      3  A.  D.  363 

Guldseth  v.  Carlin,            19    ''  688 

Van  Orden  v.  Acken,        28    "  160 

Hannigan  v.  Smith,            28    "  176 

Neumeister  v.  Eggers,        29    "  386 

Kaiser  v,  Washburn,          66    "  169 

Jack  V.  McCabe,                 66    "  378 

Witkowski  v.  Carter&Co.,  60    "  677 

Leeds  v.  N.  Y.  Tel.  Co.,    64    "  484 

Koch  V.  Fox,                       71     "  288 

BRIDGES. 

B.  R.  AND  LANDING. 

(1)  Passengers  Injured, 
Perkins  v,  N.Y.C.,etc.,Co.,  24 N.Y.  196 
Ferris  v,  Un.  Ferry  Co.,  36    "     312 
Cardot  v.  Barney,  63    "     281 

Loftus  V,  Un.  Ferry  Co.,  84  "  466 
Tisdale  v,  D.  &  H.  C.  Co.,  116  "  416 
Birmingham  v,  Roch.Co.,  137  '  13 
Race  V.  Un.  Ferry  Co.,  138  "  644 
Mueller  v.  10th&23d  St.F.  38  A.  D.  622 
Mueller  t;.  10th&23d  St.F.  46    *'     660 


(2)   Servants  Injured. 
Warner  v.  Erie  R.  Co.,      39  N.  Y.  468 

Vosburgh  v.  L.S.,etc.,Co.,  94    "  374 

Williams  v,  D.L.,etc.,Co.,  116    "  628 

WUliams  v.  D.L.,etc.,Co.,  127    "  643 

Williams  v,  D.L.,etc,Co.,  166    "  168 

Gates  V.  The  Stote,          128    "  221 

Wallace  v.  Cent.  Vt.  Co.,  138    "  302 
Ludlow  V.  G.  B.  &  M.  Co.,  11  A.  D.  462 

D'Arcy  v.  Long  I.  R.  Co.,  34    "  276 

(3)    Prop.  Injured. 
TownofF.C.  V.  U.S.&C.R.,  8  A.  D.  223 

HIGHWAY  AND  CANAL. 

Bartlett  v.  Crozier,  17  Johns.  439 

Conrad  v,  Vill.  of  Ith.,     16  N.  Y.  168 

Garlinghouse  v.  Jacobs,     29    **  297 

Hover  v.  Barkhoof,             44    "  113 

French  v.  Donaldson,         67    "  496 

People  V.  Bd.  of  T.  Aud.,  76    «  316 

Morrell  v.  Peck,                 88    "  398 

Fitzpatrick  v.  Slocum,       89    "  368 

Cummins  v.  City  of  S.,  100    "  637 

Rexford  v.  The  State,      105    "  229 

Bowen  v.  The  Stote,         108    "  166 

McDonald  v.  The  Stote,  127    "  18 

Eastman  v.  The  Stote,      127    "  18 

Woodman  v.  The  Stote,  127    "  397 

Getty  V.  Town  of  H.,      127    "  636 

Fisher  v.  Vill.  of  C,        133    «  627 

Gibney  v.  The  Stote,        137    "  1 

Locke  V.  The  Stoto,          140    "  480 

Kane  v.  City  of  Yonkers,  169    "  392 

Whitlock  V.  T.  of  Brighton,  2  A.  D  21 

Shaw  V.  Ts.  of  P.  AM.,     11     "  608 

Ward  V.  The  Mayor,          19    "  48 

Terwilliger  v.  T.  of  Craw.,  40    "  263 

Boyce  v.  T.  of  Shaw'g*k,  40    "  693 

Spencer  v.  T.  of  Sardinia,  42     "  472 

Borst  V.  T.  of  Sharon,        24     "  699 

McMahon  v.  T.  of  Salem,  25    "  1 

Allen  17.  Town  of  Allen,  61     "  617 

Weber  v.  Town  of  Pelbam,  53    "  469 

Reiss  V.  Town  of  Pelham,  63     "  469 

Lee  V,  D.,  L.  &  W.  R.  Co.,  67     "  378 

Lee  V.  D.,L.&W.R.  Co.,  62     "  624 

Williams  v.  Vill.  of  P.  L.,  62     "  490 

Heib  V,  T.  of  Big  Flats,    66    "  88 

Pelkey  v.  T.  of  Saranac,  67    "  337 
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Vandewater  v,  T.  of  W.,  69  A.  D.  326 
Ehle  17.  Town  of  Minden,    70    "     276 

TOLL. 

Hart  t?.  H.  R.  Br.  Co.,  80N.Y.622 
Hart  V.  H.  R.  Br.  Co.,  84  "  66 
Eggleaton  t?.  Col.  T.  Co.,  82  «  278 
Hannon  v,  Agnew,  96    "     439 

OYEB  EXCAVATIONS. 

Creed  v.  Hartman,  29N.Y.691 

Saulabury  v.  VilLoflth.,  94  "  27 
Nolan  V,  King,  97    "     665 

Powers  V.  Creem,  22  A.  D.  480 

Pursley  u.  Rodgers,  44    "     139 

Sullivan  v.  S.  I.  £.  R.  Co.,  60    ''     658 

OVEB  OUTTEBS. 

Requa  v.  City  of  R.,         46  N.  Y.  129 

PRIVATE. 

Mayor  v.  Cunliflfe,  2  N.  Y.  165 

Splittorflf  u.  The  State,  108    "     205 

Donahue  v.  The  State,  112    "     142 

Cusick  V,  Adams,  116    ''       65 

laSCELIANEOUS. 

Buflf.etc.Co.  V,  City  of  B.,  68  N.  Y.  639 
(See  also  Falling  Things.) 

BUILDINGS.     (See  Falling  Things.) 

BUMPERS.     (See  Coupling  Cars.) 

BURNS.  (See  Appliances,  Cinders, 
Explosions,  Fires,  Molten  Slag, 
Steam.) 

BURSTING  PIPES.     (See  Pipes.) 

BURSTING  WHEELS.    (See  Wheels.) 

CANALS.    (See  Bridges,  Locks.) 

CARPETS.     (See  Stairways.) 

CARRIERS'  PREMISES.  (See  Col- 
lisions, Runovers,  Explosions,  Fires.) 

CARS.  (See  Collisions,  Coupling,  Run- 
overs,  Vehicles.) 

CATTLE.  (See  Animals.)^ 


CATTLE  GUARDS.  (See  FeoMS.) 


CAVING  nr. 

BABTH. 

McMahon  v.  The  Mayor, 

33  N.  Y.  642 

Leonard  v,  Collins, 

70 

tt 

90 

Pantzar  v.  T.  F.,  etc.,  Co. 

,99 

u 

368 

Loughlin  v.  The  State, 

105 

« 

169 

Kranz  v,  L.  I.,  etc.,  Ck)., 

123 

« 

1 

Stuber  t?.  McEntee, 

142 

« 

200 

Burns  v,  Matthews, 

146 

it 

386 

Del  Sejnore  v.  Hallinan, 

153 

tt 

274 

Perry  v.  Rogers, 

157 

tt 

251 

Capasso  v,  Woolfolk, 

163 

tt 

472 

De  Vito  V.  Craje, 

165 

tt 

378 

Finn  t?.  Cassidy, 

165 

tt 

684 

Paolo  17.  Hunter, 

3  A.  D.  628 

Baker  v.  Sutton, 

11 

tt 

271 

Raynor  v,  Trolan, 

22 

tt 

107 

Barnes  v.  City  of  BTdyn 

,22 

u 

620 

Kubiac  v,  Clement, 

36 

€t 

186 

Batty  V.  N.F.H.P.&M.CO. 

,  37 

U 

93 

Batty  V,  N.F.H.P.&M.CO. 

,37 

tt 

97 

Goulden  t?.  Gillen, 

41 

M 

302 

Schmit  1?.  Gillen, 

41 

tt 

302 

McCarthy  t;.  Washburn, 

42 

tt 

262 

Hargreaves  v,  C.  of  Yonk.,  47 

tt 

642 

Quinn  v.  Baird, 

49 

tt 

270 

Farrell  v.  C.  of  Middlet. 

,  66 

U 

625 

Russell  V,  L.  V.  R.  Co., 

66 

U 

623 

Eichholz  V.  N.F.H.P.&M 

,  68 

tt 

441 

SUOAB,   WHEAT,   ETC. 

Bohn  V.  Havemeyer,         114N.Y.296 
McGovern  t?.  C.V.etcCk).  123    «     280 


CEILING. 

Dollard  v.  Roberts, 

130N.Y.269 

Schanda  v,  Sulzberger, 

7  A.  D.  221 

Siedentop  v,  Buse, 

21     "      692 

Schick  V.  Fleischhauer, 

26     "     210 

Wynne  v.  Haight, 

27    "         7 

Golob  V.  Pasinsky, 

72    **     176 

CELLAR-WAYS.     (See  Excavations.) 

CHAINS.     (See  Brakes.) 

Parento  v.  Tkylor  &  Co.,  26  A.  D.  618 

Palcheski  v.  B.  H.  R.  Co.,   69    "     440 

CHIMNEY.    (See  Bricks.) 
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CINDERS.     (See  FaUing  Things.) 
Searles  v,  Manh.  El.  Co.,  101  N.  Y.  661 
Wiedmer  v.  N.Y.  El.  Co.,  114    "     462 
Morrison  v.  L.  I.  R.  Co.,    3  A.  D.  206 
Syracuse  Solar  Salt  Co. 

V.  R.,  W.  &  O.  R.  Co.,  43    "     203 

CISTERNS.     (See  Tanks.) 

CLOTHING  CAUGHT. 

Colt  V.  Sixth  Ave.etc.Co.,  49  N.Y.  671 
Poulin  V,  B'way,etc.,  Co.,  61  "  621 
Kelly  V.  S.  B.,  etc.,  Co.,  109  "  44 
Smith  V.  King8t.,etc.,Co.,  169  "  616 
Linehan  v.  C.I.&B.R.Co.,    34  A.  D.  627 

COAL.     (See  Falling  Things.) 


COAL  HOLES. 

Irvine  v.  Wood, 

51  N.Y.  224 

Clifford  v.  Dam, 

81 

it 

52 

Wolf  V,  Kilpatrick, 

101 

ts 

146 

Merritt  t?.  Fitzgibbon, 

102 

it 

362 

Jennings  v.  VanSchaick, 

108 

« 

530 

Blaechinska  v,  How.Mis. 

130 

«« 

497 

Kuechenmeister  v.  Brown,   1  A.  D 

.    56 

IVIathews  v,  De  Graff, 

13 

« 

356 

Patterson  v,  Hochster, 

21 

it 

432 

Downey  v.  Low, 

22 

u 

460 

Patterson  t?.  Hochster, 

38 

« 

398 

Brady  v,  Shepard, 

42 

(( 

24 

Campion  v,  RoUwagen, 

43 

t( 

117 

Scott  V,  Banks, 

44 

(( 

28 

Spaine  t?.  Stiner, 

51 

ft 

481 

Anderson  v,  Caulfield, 

60 

« 

560 

COALS.    (See  Cinders,  Falling  Things.) 

COFFER-DAMS. 

Atwater  v.  Trustees,  etc.,  124  N.Y.  602 
Garratt  v.  Trustees,  etc.,  135    "     436 

COLDS.    (See  Sickness.) 

COLLAPSE.     (See  Bridges,  Falls   of 
Buildings.) 

COLLISIONS. 

ON  WATEB. 

(1)  Passengers  Injured  or  Drowned. 
Mahler  v.  Norw.,  etc.,  Co.,  36  N.  Y.  352 
Quinn  v.  Power,  87    "     636 


Strohm  v.  N.  Y.  L.  E.  Co.,  96  N.  Y.  306 
Robinson  v,  O.,  etc.,  Co.,  112    "     315 

(2)   Other  Persons, 
Lambert  v,  S.  I.,  etc.,  Co.,  70  N.  Y.  104 
Rexter  v,  Starin,  73    "     601 

Cooper  V.  East.  Tr.  Co.,    75     "      116 
Harris  v,  Uebelhoer,  75     "      169 

Erwin  v,  Nevers.  St.  Co.,    88    "      184 
McMahon  v.  B.&N.Y.F.Co.  10  A.  D.  376 

(3)  Real  Prop.  Injured. 
Town  of  P.  V.  Loveless,      72  N.  Y.  211 
N.J.St.Co.  V,  The  Mayor,  109    "     621 

(4)  Vessels  Injured. 
Vanderbilt  v.  Rich.  T.  Co.,  2  N.  Y.  479 
Kelsey  v.  Barney,  12  "  425 
Austin  V.  N.  J.  St.  Co.,  43  "  75 
Parrott  v.  Knick.  Ice  Co.,  46  "  361 
Hoffman  v.  Un.  Ferry  Co.,  47  "  176 
Hoffman  v.  Un.  Ferry  Co.,  68  "  385 
Silliman  v.  Lewis,  49  "  379 
Martin  v.  Farnsworth,  49  "  555 
Whiteh.T.Co.  v.  N.J.S.Co.,  51  "  369 
Delafleld  v.  Un.FerryCo.,  51  "  671 
Baird  v.  Daly,  57  "  236 
Baird  v.  Daly,  68  "  547 
Blanchard  v.  N.  J.  St.  Co.,  69  "  292 
Mailler  v.  Exp.  Pr.  Line,  61  "  312 
Wilson  17.  Knapp,  70  "  596 
Carpenter  t?.  Ea8t.Tr.Co.,  71  "  574 
Mark  v.  H.  R.  Br.  Co.,  103  "  28 
Chase  v.  Belden,  104  "  86 
N.  Y.,  etc.,  Tow.  Co.  v. 

N.  Y.,  L.  E.  &  W.  etc.,  148  "  574 
Palmer  i;.  N.Y.&L.T.C.Co.,  8  A.  D.  615 

Parker  v.  City  of  N.  Y.,      9  "  518 

Clark  V.  Thayer,                 14  "  510 

Foley  V.  McKeever,             56  "  517 

Wagner  v.  B.  A  R.  T.  Co.,  59  "  419 

Tilley  v.  Coykendall,          69  "  92 

(See  also  Towing.) 

(5)  Freight  Injured. 

Art.  F.  I.  Co.  V.  Austin,    69  N.  Y.  470 
(See  also  Class  B.) 
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Cases  Classified. 


[PartHL 


ON  LAND. 

(1)  Between  R.  R.  Trains  or  Cora, 
(Pass.  Inj.) 
Green  v.  H.,  etc.,  Co.,   2  Abb.C.A.D.277 
Ransom  v,  N.Y.E.,etc.,Co.  16  N.  Y.  416 

Chapman  v,  N.H.,etc.,Co.,  19  "  341 

Colegrove  t;.  N.Y.N.H.Co.,  20  "  492 

Bissell  v.  Mi8C.S.,etc.,Co.,  22  "  268 

Wells  V.  N.Y.  C,  etc.,  Co.,  24  "  181 

Tilley  v.  H.  R.,  etc.,  Co.,  24  "  471 

Tilley  v.  H.  R.,  etc.,  Co.,  29  "  252 

Bissell  V.  N.Y.C.,etc.,Co.,  26  "  442 

Buel  V,  N.  Y.  C,  etc.,  Co.,  31  "  314 

WUUs  V.  L.  I.,  etc.,  Co.,      34  "  670 

Webster  v,  H.  R.,  etc.,Co.,  38  "  260 

Drake  v,  Gilmore,               62  **  389 

Cleghorn  t?.  N.Y.C.etcCo.  66  "  44 

Blair  t?.  Erie  R.  Co.,           66  "  313 

Coughlin  V.  N.Y.CetcCo.,  71  "  443 

Ulrich  V.  N.Y.C.,etc.,Co.,  108  "  80 

Maxon  v.  D.  Ji.,  etc.,  Co.,  112  "  669 

Webster  v,  R.,W.,etc.,Co.  116  "  112 

Albert!  v.  N.Y.  L.  E.  Co.,  118  "  77 

Kenney  v,  N.Y.C.etcCo.,  126  «  422 

Stouter  V,  Manh.,etc.,Co.  127  "  661 

Lyon  t;.  Manh.,  etc.,  Co.,   142  "  298 

Connelly  v.  Manh.etc.Co.  142  "  377 

Graham  v,  Manh.  R.  Co.,  149  ''  336 
Dieflfenbach  v.  N.  Y.,  L. 

E.  &  W.  R.  Co.,  6  A.  D.    91 

Lynch  v,  N.  Y.  C,  etc.,  Co.,  8  "  468 

Kiefer  v.  G.  T.  R.  Co.,      12  "  28 

Corley  v,  N.Y.&H.R.Co.,     12  «  409 

Koenke  v.  N.Y.C.,etc.,Co.,  39  "  467 

Lawler  v.  N.Y.C.,etc.,Co.,  42  "  626 

Kay  V.  Met.  St.  Ry.  Co.,  48  "  632 

(Sery.  Inj.) 
Wright  V.  N.Y.C.,etc.,Co.,  26  N.  Y.  662 

Flike  V.  B.  &  A.,  etc.,  Co.,  63  "  649 

Chapman  v,  Erie,  etc.,  Co.  65  "  679 

Sprong  V.  B.&  A.,etc.,Co.,    68  "  66 

Rose  V,  B.  &  A.,  etc.,  Co.,  68  "  217 

Booth  t7.  B.  &  A.,  etc.,  Co.,  67  "  693 

Booth  V.  B.  &  A.,  etc.,  Co.  73  "  38 

Slater  v.  Jewett,                 86  "  61 

Sheehan  v.  N.Y.C.,etc.,Co.,91  "  332 


Mann  r.  D.  &  H.,  etc.,  Co.,  91  N.  Y.  495 

Dana  t;.  N.  Y.  C,  etc,  Co.,  92  "  639 

Vick  V.  N.  Y.  C,  etc.,  Co.,   95  "  267 

Ellis  V,  N.  Y.  L.  E.  Co.,        96  "  546 

Debevoise  v.  N.Y.L.KCa.,  98  "  377 

Smith  V.  N.Y.C.,etc,Co.,   118  "  645 

Sutherl.  v.  T.&B.,etc.,Co.  125  "  737 

Whittaker  t?.  D.&H.CO.,  126  "  544 

Hankins  v.  N.Y.L.E.C0.,   142  "  416 

Park  V.  N.Y.C.,  etc.,  Co.,   155  "  215 

Young  V,  SyAB.,etc.,Co.   166  "  227 
Davis  t;.  S.  L  R.  T.  Co.,        1  A.  D.  178 

Woods  V,  L.  I.  R.  Co.,         11  "  16 

Niles  V,  N.  Y.  C,  etc,  Co.,   14  "  58 

Baird  v,  N.  Y.  C,  etc.,  Co.,  16  **  490 

West  V.  N.  Y.  C,  etc,  Co.,   17  "  116 

France  v.  R.,W.&O.R.Co.,  25  "  315 

Cooper  17.  N.Y.C.,etc.,Co.,   25  "  383 

Wood  V,  N.Y.  C,  etc,  Co.,  32  "  606 

Page  17.  D.  &  H.  C.  Co.,     34  "  618 

Hosford  V.  N.Y.C.,etc.,Co.,  39  "  327 

Sheridan  v.  L.  I.  R.  Co.,     40  **  381 

Trounfelker  t?.  D.L.&W.R.  48  **  206 

Pierson  v,  N.Y.N.H.&H.R.  53  **  363 

West  17.  N.  Y.  C,  etc,  Co.,  56  **  464 

Donahue  t?.  N.Y.,0.etcCo.  57  "  636 

Kane  v.  N.  Y.  C,  etc.,  Co.,  57  "  621 

Baird  v.  N.  Y.  C,  etc.,  Co.,  64  "  14 

(Other  Pers.  Inj.) 
Eaton  V,  D.,  L.,  etc.,  Co.,  57  N.  Y.  382 
Wood  17.  N.Y.  C,  etc.,  Co.,  70     "       195 
Albert  1?.  Sweet,  116     "      363 

Mclnerney  17.  D.&H,Co.,  151  **  411 
De  Boer  1?.  B.W.&.W.Co.,  61  A.  D.  289 
Stajakowski  17.  N.Y.C.etc,  63  "  532 
Lonergan  1?.  Erie  R.  Co.,  67  "  297 
Hurl  17.  N.  Y.  C,  etc.,  Co.,  68     "      400 

(2)  Bettoeen  Trains  and  8t,  Cars. 
Twomley  v.  C.P.,etc.,Co.,  69  N.  Y.  158 
Watson  17.  42d,  etc.,  Co.  93  **  522 
Coddington  1?.  B.,etc.,Co.  102  "  66 
Harper  v.  D.,  L.,  etc,  Co.,  22  A.  D.  273 
Lockwood  1?.  P.&KRy.Co.,  28  "  589 
Connelly  17.  N.Y.C.etcCo.,  35  "  609 
Einsfeld  1?.  Nia.  J.  R.  Co.,  49     **     470 
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Freight  cars  driven   in  streets  by 
horses  are  classified  as  street  cars. 

(3)  Between  Trains  and  0th.  Veh, 

(Dtiyer  or  his  Prop.  Inj.) 

Brooks  V,  B.N.etc.Co.  1  Abb.C«A..D.211 

Ernst  1?.  H.R.,etc.,Co.,  24  How.  Pr.   97 

Ernst  V.  H.  R.,  etc.,  Co.,      35  N.  Y.     9 

61 
191 
430 
315 
75 
616 
34 
465 
846 
400 
644 
437 
461 
631 
273 
401 
42 
133 


Ernst  V,  H.  R.,  etc.,  Co.,  39 
Brown  v.  B.&St.L.,etc.,Co.  22 
Wilds  V.  H.  R.,  etc.,  Co.,  24 
Wilds  V.  H.  R.,  etc.,  Co.,  29 
Mackay  v,  N.Y.C.,etc.,Co.,  35 
Owen  V.  H.  R.,  etc.,  Co.,  36 
Grippen  t?.  N.Y.C.,etc.,Co.  40 
Warner  v,  N.Y.C.,etc.,Co.,  44 
Richards,  v.  N.Y.C.etc.Co.  46 
Davis  V,  N.  Y.  C,  etc.,  Co.,  47 
Eaton  V,  Erie  R.  Co.,  51 
Warner  v.  N.Y.C.,etc.,Co.,  52 
Weber  v,  N.Y.C.,etc.,Co.,  68 
Salter  v,  U.&B.R.,etc.,Co.,  59 
Salter  v.  U.&B.R.,etc.,Co.,  75 
Salter  v.  U.&B.R.,etc.,Co.,  86 
Salter  v.  U.&B.R.,etc.,Co.,  88 
Culhane  v.  N.Y.C.,etc.,Co.  60 
Carr  v.  N.  Y.  C,  etc.,  Co.,  60  "  633 
Dolan  V,  D.  &  H.  Co.,  71  "  286 
Kellogg  V,  N.Y.C.,etc.,Co.,  79  "  72 
Stackus  V.  N.Y.C.,etc.,Co.,  79  "  464 
Connelly  v.  N.Y.C.,etc.,Co.  88  "  346 
Glushing  t;.  Sharp,  96    "     676 

Tolman  v.  Syr.B.,etc.,Co.,  98  "  198 
Powell  V.  N.Y.C.,etc.,Co.,  109  "  613 
Thomps.  t?.  N.Y.C.etcCo.  110  "  636 
Cullen  V.  D.  A  H.  C.  Co.,  113  "  667 
Nash  V.  N.Y.C.,etc.,Co.,  126  "  715 
Kane  v.  N.  Y.  N.  H.  Co.,  132  "  160 
Felsha  v,  N.Y.C.,etc.,Co.,  162  "  339 
Judson  V.  C.Vt.,etc.,  Co.,  158  "  697 
Getman  v.  D.Ji.,etc.,Co.,  162  "  21 
Wieland  v.  DAH.C.  Co.,  167  "  19 
Place  V,  N.Y.C.,etc.,Co.,  167  "  346 
Fejdowski  v.  D.&H.C.Co.  168  "  500 
Callahan  v.  Sharp,  etc.,  3  A.  D.  428 
Clark  V,  N.  Y.  C,  etc.,  Co.,  4  "  331 
Crosby  17.  N.  Y.  C,  etc.,  Co.,  6  "  619 
Stever  t;.  N.  Y.  C,  etc.,  Co.,  7  "  392 
Hickey  v.  N.  Y.  C.,etc.,  Co.,  8    "     123 


Corcoran  t?.  U.  &  D.  R.  Co. 
Fejdowski  v,  D.&H.C.Co., 
Story  V,  N.  Y.  C,  etc.,  Co., 
Smith  V,  King, 
Vahue  v,  N.  Y.  C,  etc.,  Co. 
Lamb  t?.  N.  Y.  C,  etc.,  Co. 
Noble  V,  N.  Y.  C,  etc.,  Co., 
Sayer  v.  King, 
Wieland  v.  D.  &  H.  C.  Co., 
Schermerh'n  v,  N.Y.C.,etc. 
Bump  V,  N.Y.,N.H.etc.Co. 
Branch  v,  N.Y.C.,etc.,Co., 
Lewin  v.  L.  Val.  R.  Co., 
Smith  V.  N.Y.C.,  etc.,  Co., 
Chapman  v.  N.Y.C.etc.Co. 
De  Jong  V,  Erie  R.  Co., 
De  Jong  V,  Erie  R.  Co., 
Van  Nostr'd  v.  L.I.R.C0., 
Morrow  v.  N.Y.C.,etc.,Co., 
Stewart  v.  L.  I.  T.  T.  Co., 
Danner  v.  Erie  R.  Co., 
Albrecht  v,  N.Y.C.etc.Co. 
McCann  v,  N.Y.C.,etc.,Co. 
Whippo  17.  Erie  R.  Co., 
McSorley  t?.  N.Y.C.etc.Co. 
Miller  17.  N.Y.C.,  etc.,  Co., 
McKinney  v,  N.Y.C.etcCo. 
Wiedman  17.  Erie  R.  Co., 


(Pert.  Driven  Inj.) 

Brown  v.  N.Y.C.,  etc.,  Co.,  32  N.  Y.  697 

Stilwell  V.  N.Y.C.,etc.,Co.,  34  **  29 

McCall  17.  N.Y.C.,etc.,Co.,  54  "  642 

Massoth  17.  D.  &  H.  C.  Co.,  64  "  524 

Robinson  1?.  N.Y.C.etc.Co.  66  "  11 

Cosgrove  1?.  N.Y.C.etc.Co.  87  "  88 

Donnelly  17.  B.,  etc.,  Co.,  109  "  16 

Hoag  17.  N.Y.C.,  etc.,  Co.,  Ill  "  199 

Brickell  17.  N.Y.C.etc.Co.  120  "  290 

Phillips  17.  N.Y.C.etcCo.  127  "  657 

Lewis  17.  L.  I.,  etc.,  Co.,  162  "  52 

Lewin  v,  L.  V.,  etc.,  Co.,  165  "  667 

Lewin  17.  L.  V.,  etc.,  Co.,  169  "  336 

Smith  17.  L.  v.,  etc.,  Co.,  170  "  394 
Smith  17.  N.Y.C.,etc.,Co.,      4  A.  D.  493 

Bailey  17.  Jordan,                18  "  387 

Henn  v.  Long  I.  R.  Co.,    51  "  292 
(See  also  Fright  of  Horses,  Run- 
aways, Runovers.) 


.,  9  A.  D.  621 

12 

« 
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12 
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(t 

60 

39 

tt 

436 

41 

it 

89 

41 
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41 
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43 

it 
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59 

it 
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61 

it 
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61 

t< 

620 

64 

it 

623 

64 

it 
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54 

it 
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69 
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a 

347 

Digitized  by 


Google 


703 


Cases  Classified. 


[Part  HX 


(4)  Bettoeen  Street  Cars, 
(Pass.  Inj.) 

Barrett  v.  Third,  etc.,  Co.,  45  N.  Y.  628 

Martin  v.  Dry  D.,etc.,Co.,  92  "  70 

McKenney  v.  G.S.etc.Ck).  104  "  352 

Roche  V.  B'klyn,etc.,Co.,  106  "  294 

Wynn  v,  CtPk.,etc.,Co.,  133  "  575 

Schneider  v,  Sec.,etc.,Co.  133  "  583 

Loudon  V.  Eighth,etc.Co.  162  "  380 

Kay  V.  Met.  St.  R.  Co.,  163  "  447 

Koehner  v,  N.Y.,etc.,Co.  165  "  603 

Grant  t?.  B.  H.  R.  Co.,       6  A.  D.  611 

Wynn  v.  Cent.  P.  R.  Co.,  10  "  13 

Thompson  v,  Man.Ry.Co.,  11  "  182 

Walters  r.  B.  H.  R.  Co.,  13  "  623 

McGuire  v.  B.  H.  R.  Co.,  30  "  227 

Anderson  v.  B.  H.  R.  Co.,  32  "  266 

Zimmer  t7.  3d  A.  R.  Co.,    36  "  266 

Zimmer  v.  3d  Ave.  R.  Co.,  36  "  273 

Falke  v,  3d  Ave.  R.  Co.,  38  "  49 

Snediker  v,  N.  El.  R.  Co.,  41  "  628 

Prouty  V.  G.F.,S.H.etc.Co.  47  "  627 

Smith  V.  Met  St.  Ry.  Co.,  59  "  60 

Kay  t?.  Met  St.  Ry.  Co.,  63  "  187 

Fawdrey  v.  B.  H.  R.  Co.,  64  "  418 

Roberts  v.  B.  H.  R.  Co.,  64  "  619 

Goodstein  v,  B.  H.  R.  Co.,  69  "  617 

Hoey  V.  Met.  St  Ry.  Co.,  70  "  60 

McGloin  V.  MetSt.Ry.Co.,  71  "  72 

Kellogg  t?.  A.&H.,etc.,Co.,  72  "  321 

Gray  v.  B.  H.  R.  Co.,        72  "  424 

Gray  v.  B.  H.  R.  Co.,        72  "  454 

(EmpL  Inj.) 

Hanrahan  v.  B.  £1.  R.  Co.,  17  A.  D.  588 

Furman  v,  B.  H.  R.  Co.,  25  "  133 

Douglass  V,  N.  C.  Ry.  Co.,  41  "  615 

Savage  v.  N.  Elec.  R.  Co.,  42  "  241 

Butler  V,  N.Y.&Q.,etc.,Co.,  42  "  280 

Moeller  v.  D.,L.&W.R.Co.,  55  "  636 

Irwin  V.  B.  H.  R.  Co.,        59  "  95 

Griffin  v.  Ithaca  StRy.Co.  62  "  651 

(Bystanders  Inj.) 

Bellemare  v.  3d  Ave.R.Co.  46  A.  D.  557 

(5)  Betto,  8t,  Cars  and  0th.  Veh. 

(Pass.  Inj.) 

Clark  r.  Eighth,  etc.,  Co.,   36  N.  Y.  136 

Maverick  v.  Eighth,etc.Co.  36  "  378 
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Hill  V.  Ninth,  etc.,  Co.,  10ft 
Uransky  v,  DryD.etc.,Co.  118 
Alexander  v,  Roch.etc.Co.  128 
O'Neil  V.  Dry  D.,etc.,Co.,  129 
Hurley  v.  N.Y.&  B.  B.  Co.  13 
Weher  v.  Met  St  Ry.Co.,  22 
Still  t?.  N.  El.  R.  Co.,  32 

Ke^^n  V,  3d  Ave.  R.  Co.,  34 
Nelson  v,  N.  El.  R.  Co.,  41 
Woolverton  v.  F.  &  C.  Co.,  48 
Tracey  v.  Met  St.  Ry.  Co.,  49 
Stoothoflf  V,  B.  H.  R.  Co.,  50 
McCready  v.  S.  I.EI.R.C0.,  61 
Dillon  V.  N.  El.  R.  Co.,  59 
Jarvis  t?.  Met  St  Ry.  Co.,  65 
Mullady  v.  B.  H.  R.  Co.,  65 
Napier  v.  B.  H.  R.  Co.,      68 

(Bystanders  Inj.) 
Metcalf  V.  Roch.  Ry.  Co.,    12  A.  D.  147 
Knoll  17.  3d  Ave,  R.  Co.,  46     "     627 

(Conductor  Inj.) 
Hobson  V.  N.Y.CMilk  Co.  25  A- D.  Ill 

(Other  Pers.  Inj.) 
Hegan  t?.  Eighth,  etc,  Co.,  16  N.  Y.  380 

Adolph  t;.  C.  Pk.,  etc.,  Co.,  66  "  564 

Adolph  V.  C.  Pk.,  etc.,  Co.,  76  "  530 

Cohen  v.  Dry  D.,  etc.,  Co.,  69  "  170 

Fleckenst'n  v.  D.D.etc.Co.  105  "  655 

Connelly  v,  K.  Ice  Co.,    114  "  104 

Gumb  V.  23d,  etc.,  Co.,    114  "  411 

Seaman  v.  Kohler,            122  "  646 

Alexander  t?.  Roch.etc.Co.  128  "  13 

Brooks  V.  Roch.  Ry.  Co.,   166  "  244 

Kleiner  t7. 3d  Ave.,etc.,Co.  162  "  193 

Rider  1?.  Syr.  R.  T.  Co.,      171  «  139 
Milliman  v,  Roch.  Ry.  Co.,  3  A.  D.  109 

Zimmerman  v.  Un.  Ry.Co.,  3  "  219 

Zimmerman  v.  Un.Ry.Cow,  28  "  446 

O'Malley  v.  Met  St  Ry.  Co.  3  "  269 

Kessler  t?.  B.  H.  R.  Co.,      3  "  426 

Meade  v.  B.  H.  R.  Co.,        3  "  432 

Hennessey  1?.  B.  C.  R.  Co.,  6  "  206 

Strauss  v,  N.  El.  R.  Co.,      6  **  264 

Smith  t?.  Met  St.  Ry.  Co.,  7  "  253 

Neudoerffer  v.  B.  H.  R.  Co.,  9  "  66 

Meyer  v.  B.  H.  R.  Co.,          9  "  79 

McGrath  v.  3d  Ave.  R.  Co.,  9  "  141 
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Brozek  v,  Steinway  Ry.Co.  10  A.  D.  360 

Brozek  v.  SteinwayRy.Co.  23  "  623 

Fishbachr.  Stein.Ry.Co.  11  "  152 

McGrane  v,  P.&C.P.etcCo.  13  "  177 

Geipel  v.  SteinwayRy.Co.,  14  "  661 

Schron  v.  S.  I.  El.  R.  Co.,    16  "  111 

Blate  V.  Third  Ave.  R.  Co.,  16  "  287 

Blate  V.  Third  Ave.  R.  Co.,  29  "  388 

Blate  V.  Third  Ave.  R.  Co.  44  "  163 

Murphy  v,  N.  El.  Ry.  Co.,  19  "  683 

Cass  V.  Third  Ave.  R.  Co.,  20  "  591 

McKeon  v.  Steinw.Ry.Co.,  20  "  601 

Huber  v.  N.  Elec.  R.  Co.,  22  "  426 

Hartman  v.  N.  El.  R.  Co.,  22  "  632 

Koehler  v,  N.  El.  R.  Co.,  22  "  632 

Reardon  t?.  3d  Ave.  R.  Co.  24  "  163 

Bronson  v,  N.  Y.  C.  Co.,  24  "  262 

Hergert  v.  Un.  Ry.  Co.      25  "  218 

Saperstone  t?.  Roch.Ry.Co.  25  "  285 

Klinker  t?.  3d  Ave.  R.  Co.,  26  "  322 

Klinker  v.  3d  Ave.  R.  Co.,  33  "  556 

Rosenblatt  v.  B.  H.  R.Co.,  26  "  600 

McCann  v.  N.Y.&Q.etc.Co.  28  "  625 

Bergold  v,  N.  El.  R.  Co.,  30  "  438 

Kennedy  v,  3d  Ave.  R.Co.,  31  "  30 

Seagriflf  v.  B.  H.  R.  Co.,    31  "  695 

O'Rourke  t?.  Yonk.  R.  Co.,  32  "  8 

Reilly  u.  Troy  C.  R.  Co.,  32  "  131 

McCambley  v,  S.I.,etc.Co.,  32  "  346 

Read  v,  B.  H.  R.  Co.,        32  «  603 

Wilhelm  V.  B.,Q.Co.etc.Co.  32  "  637 

CKeefe  v.  8th  Av«.  R.  Co.  33  "  324 

Devine  v.  B.  H.  R.  Co.,      34  "  248 

Johnson  u.  B.  H.  R.  Co.,  34  "  271 

Meyerrose  v,  B.  H.  R.  Co.,  34  "  627 

Becker  v.  The  Alb.Ry.Co.,  36  "  46 

Schraunn  t?.  B.  H.  R.  Co.,  35  "  334 

Stemmerman  i?.  N.E.R.Co.  36  ''  218 

Bolte  V.  Third  Ave.  R.Co.,  38  "  234 

Dunican  v.  Un.  Ry.  Co.,  39  "  497 

Dunican  t?.  Un.  Ry.  Co.,  56  "  181 

Weidinger  v,  3d  Ave.R.Co.  40  "  197 

Black  V.  S.  I.  El.  R.  Co.,  40  "  239 

Lawson  v.  Met.  St  Ry.Co.,  40  "  307 

Quinn  v.  B'klyn  C.  R.  Co.,  40  "  608 

Lynch  v.  N.  Elec.  R.  Co.,  40  "  616 

McKenna  v.  B.  H.  R.  Co.,  41  "  265 

McGahey  v.  N.  El.  R.  Co.,  42  "  626 

McGahey  v.  N.  El.  R.  Co.,  51  "  281 

Zingrebe  v.  Un.  Ry.  Co.,  44  **  577 


Zingrebe  v.  Union  Ry.  Co.,  56  A.  D.  555 

Brown  v,  N.  Elec.  R.  Co.,  44  "  630 

Buys  V.  Third  Ave.  R.  Co.,  45  "  11 

Seipp  V.  Dry  D.,  etc.,  Co.,  45  "  489 

Warren  v.  Union  Ry.  Co.,  46  "  517 

Meyer  r.  B.,Q.C.,  etc.,  Co.,  47  "  286 

SchilUng  V.  Met.St.Ry.Co.  47  "  500 

Schriever  v,  B.  H.  R.  Co.,  49  "  629 

Scheller  r.  Met.  S.  R.  Co.,  49  "  639 

Rochfort  V.  Met.St.Ry.Co.  50  "  261 

Garduhn  v.  Union  Ry.  Co.  50  "  602 

Keiflfert  v,  N.  El.  R.  Co.,  51  "  301 

Geoghegan  t?.  3d  Ave.R.Co.  61  "  369 

Morris  t?.  Met.  St.  Ry.  Co.,  61  "  612 

Morris  v.  Met.  St.  Ry.  Co.,  63  "  78 

Morgan  t?.  Met.  St.  Ry.Co.,  51  "  633 

Vitelli  V.  N.  Elec.  R.  Co.,  53  "  639 

Freelander  v,  B.  H.  R.  Co.,  54    "  90 

Varriale  v,  Met.St.Ry.Co.,  64  "  633 

Tait  V.  Buffalo  Ry.  Co.,     55  "  507 

Mapes  V.  Union  Ry.  Co.,    56  "  608 

Edge  V,  Third  Ave.  R.  Co.,  57  "  29 

Reed  v.  Met.  St.  Ry.  Co.,  58  "  87 

Reed  v.  Met.  St.  Ry.  Co.,  69  "  103 

Stevens  Co.  v,  B.  H.  R.Co.,  59  "  23 

Mowbray  t?.  B.  H.  R.  Co.,  59  "  239 

Johnson  v,  Roch.  Ry.  Co.,  61  "  12 

Hewlett  1?.  B.  H.  R.  Co.,    63  "  423 

Lickens  v.  S.  I.  M.  R.  Co.,    64  "  327 

Decker  t?.  B.  H.  R.  Co.,     64  "  430 

Sproat  V.  B.  H.  R.  Co.,      64  "  622 

Reilly  v.  B.  H.  R.  Co.,      65  "  453 

McCann  v.  N.Y.&Q.R.Co.,  65  "  611 

Bruss  1?.  Met.  St.  Ry.  Co.,  66  "  554 

Smith  V.  Met.  St.  Ry.  Co.,  66  "  600 

Bertsch  v.  Met.  St.Ry.Co.,  68  "  228 

Perry  t?.  Met.  St.  Ry.  Co.,  68  "  361 

Seletsky  v.  3d  Ave.  R.  Co.,  69  "  27 

English  V.  We8t.El.Ry.Co.  69  "  576 

Schoener  v.  Met.St.Ry.Co.,  72  "  23 

(Vehicle  Inj.) 

Owen  V,  ff.  Riv.,  etc.,  Co.,   35  N.  Y.  516 

Bresky  v,  ThirdAve.R.Co.  16  A.  D.    83 

Schlitz  V.  N.  El.  Ry.  Co.,  44  "  542 

(6)  Betiveen  8t,  Cars  and  Horses, 

Coulahan  r.Met.StRy.Co.  28  A.  D.  394 

Turner  v.  N.  Elec.  R.  Co.,  41  "  213 
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Hoffman  v,  Syr.R.T.R.Co.  50  A.  D.  83 
Regensburg  v.  N.£l.R.Co.,  58  ''  566 
Aubein  v.  B.  H.  R.  Co.,      61     "     478 

(7)  Bet.  Mi90,  Vehiclea  or  Horses. 
Cliampion  v.  Bostwick,     18  Wend.  175 


Burnham  v.  Butler, 

31N.Y.480 

Briant  v.  Trimmer, 

47 

(( 

96 

Spooner  v.  B'klyn,etc.,Co. 

54 

ii 

230 

Metcalf  V.  Baker, 

57 

t< 

662 

Sloane  v.  Elmer, 

64 

t€ 

201 

Mott  V.  Consol.  Ice  Co., 

73 

It 

543 

Tice  V.  Munn, 

94 

it 

621 

Whitney  v.  Town  of  Ti., 

127 

t€ 

40 

Dudley  t;.  Parker, 

132 

it 

386 

Cadwell  v.  Amheim, 

152 

it 

182 

Farley  t;.  The  Mayor, 

152 

tt 

222 

Quinn  t?.  O'Keeffe, 

9A.D 

.    68 

Fechtman  v.  Huber, 

10 

ft 

624 

Crozier  v.  Read, 

10 

t€ 

626 

Hanrahan  v.  Cochran, 

12 

tt 

91 

Delancy  v.  Yonk.  R.  Co., 

13 

tt 

114 

McCormack  v.  N.EI.R.C0. 

,  16 

ft 

24 

Sewell  V.  Butler, 

16 

tt 

77 

Crabtree  v.  Otterson, 

22 

tt 

393 

Redmond  v.  Maitland, 

23 

tt 

194 

Schluchtner  v.  Straeffer, 

30 

tt 

623 

Heffeman  v.  Barber's  Son 

,36 

tt 

163 

Brennan  v.  Richardson, 

38 

tt 

463 

Isenman  v.  Miles  &  Co., 

38 

tt 

469 

Williams  v.  KoehlerA  Co. 

,41 

tt 

426 

Wallace  v.  Syr.R.T.Ry.Co 

42 

tt 

536 

Drago  V.  Kavanagh, 

56 

tt 

179 

Watters  v.  J.Simmons  Co 

69 

tt 

616 

Curley  v.  El.  Vehicle  Co., 

68 

tt 

18 

(See  Run-overs,  Struck 

-by, 

Thrown- 

down,  Thrown-out,  Upsete.) 

CONTAGIOUS  DISEASES. 

Cesar  v.  Karutz,  60  N.  Y.  229 

Hatterman  v.  Siemann,         1A.D.486 
(See  Sickness.) 

COXTNTERS.     (See  Falling  Things.) 

COUPLING  CARS. 

Plank  V.  N.Y.C.,etc.,Co.,     60N.Y.607 
De  Forest  t?.  Jewett,  88    "     264 

Gottlieb  r.  N.Y.L.E.C0.,  100    "     462 
Bajus  V.  Syr.  B.,etc.,Co.,  103    "     312 


Martin  v.  N.Y.,N.H.,etc.,  103 
Appel  V.  Buf.,  N.  Y.,  etc.  111 
Byrnes  v.  N.Y.,L.E.,Co.,  113 
Fredenburg  v.  N.  C.  Co.,  114 
Harr  1?.  N.Y.C.,etc.,Co.,  114 
Goodrich  v,  N.Y.,etc.,Co.,  116 
Filbert  r.  D.  &  H.  Co.,  121 
Arnold  v.  D.  &  H.  Co.,  125 
Purdy  V.  Rome,  etc.,  Co.,  125 
Pinnell  r.  D.,  L.,  etc.,  Co.,  129 
Dye  V.  D.,  L.,  etc,  Co.,  130 
Berrigan  v.  N.Y.L.E.C0.  131 
Hannigan  v.  Lehigh  Co.,  157 
Cole  ▼.  Fall  Br.  C.  Co.,  159 
Artis  V.  B.,  R.  A  P.  Co.,  3 
Hope  V.  Fall  Br.  C.  Co.,  3 
McParland  v.  N.Y.C.Co.,  9 
McParland  r.  N.Y.C.Co.,  20 
Bird  V.  L.  I.  R.  Co.,  11 
Renninger  v.  N.Y.C.Co.,  11 
Edall  r.  N.  E.  R.  Co.,  18 
Edall  r.  N.  E.  R.  Co.,  40 
McDonald  v.  Fiteh.R,Co.,  19 
Millen  r.  N.  Y.  C.  Co.,  20 
Bailey  v.  D.  A  H.  C.  Co.,  27 
Madden  v.  N.  Y.  C.  Co.,  35 
Keegan  r.  N.  Y.  C.  Co.,  46 
Rice  V  N.  Y.  C,  etc.,  Co.,  65 
Cleary  r.  L.  I.  R.  Co.,  54 
Dolan  V.  Burden  Iron  Co.,  62 
Devoe  v.  N.Y.C.,etc.,  Co.,   70 


COVERS. 

Black  V.  Maitland,  11  A.  D.  188 

Berry  v.  Atlantic  S.  Co.,  50    "     690 
(See  Coal  Holes,  Slipping.) 

COWS.    (See  Animals,  Fences.) 
CROSSINGS. 

DEFJOCnVB. 

Smith  V.  N.Y.Os.,etc,Co.,  63N.Y.    68 

Gale  V.  N.  Y.  C,  etc,  Co.,  76  "  694 

Payne  v.  Troy&B.etc.Co.,  83  "  572 

Rembe  v.  N.  Y.,  O.,  Co.,  102  "  721 

Spooner  v.  D.Jj.,etc.,Oo.,  115  "  22 

Hoyt  V.  N.  Y.  L.  E.  Co.  118  "  399 
(See  also  Roadbeds.) 


N.Y.626 
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TEAINS  AT. 

(See  Collisioiis,  Runovers.) 


CROSSWALKS. 

Hines  v.  City  of  L., 


60N.Y.236 


Lowery  v.  Br.,  etc.,  Co.,  76  "  28 

Goodfellow  V,  Mayor,         100  "  15 

Turner  t?.  City  of  N.,         109  "  301 

Turner  t?.  City  of  N.,         109  "  637 

Schild  V.  Ct  Pk.  etc.  Co.,  133  "  446 

Lichtenstein  v.  Mayor,  159  "  500 
(See  also  Obetructions,  Runovers.) 

CROWDED  OFF. 

McGearty  v.  Man.  Ry.  Co.  15  A.  D.     2 
Dawson  v,  NY.&Bk.Bd.,  31     "     537 
(See  Falls,  Gangways,  Oates.) 

CRUSHED. 

Walsh  V.  Fitchbg.  R.  Co.,  145  N.  Y.  301 
Sullivan  r.  3d  Ave.etc.,Co.  19  A.  D.  195 
Bartnik  r.  Erie  R.  Co.,  36  "  246 
Mulligan  r.  Third  At.  Co.,  39  "  663 
Edgerley  v,  L.  I.  R.  Co.,  44  "  476 
Brink  v,  Erie  R.  Co.,  47     "     483 

Ericius  v,  Bk.  Hte.  R.  Co.,  63    "     353 
(See  Collisions,  Run-against,  Run- 
over.) 

CULVERTS. 

Roch.  W.L.C0.  V,  Ct.  of  R.,  3N.Y.463 
(See  Excavations.) 

CURVES.  (See  Excavations,  «ii5  nom,. 
Near  Highway,  Running-boards, 
Tracks.) 

DAMS.     (See  Water.) 

DANGER,  AVOIDING.  (See  Jump- 
ing.) 

DANGEROUS  PLACES.  (See  Unsafe 
Places.) 

DECAY.  (See  R.  R.  Bridges,  sub  nam,, 
Serv.  injur.,  also  Private  Bridges.) 

DEFECTIVE  THINGS.     (See  Appli- 
ances,   Blindness,   Boilers,    Bridges, 
Canals,   Crossings,   Elevators,   Em- 
45 


bankments.  Excavations,  Fences, 
Fire-escapes,  Highways,  Machines, 
Platforms,  Private  Prem.,  Public 
Prem.,  Quasi  Pub.  Prem.,  Roads, 
Roadbeds,  Scaffolds,  Sidewalks, 
Streets,  Tools,  Tracks,  Unsafe 
Places,  Vehicles,  Vessels.) 


ROOFS. 

Wholey  v,  Kane, 
Rouillon  V,  Wilson, 


16  A.  D.  166 
29    "     307 


SIDEWALKS. 

Krall  f?.  City  of  N.  Y.,  44  A.  D.  259 
De  Vore  v,  Ct.  of  Auburn,  64  "  84 
Aslen  V.  Vil.  of  Charlotte,  35    "     625 

STREET. 

Johnson  t?.  City  of  Troy,  24  A.  D.  602 
Gompert  v.  Hast.  Pav.  Co.  35  "  578 
Green  v,  Vil.  of  Pt.  Jervis,  65  "  68 
Cas.  t;.  D.Dk.,E.B.&B.R.Co.  66    "     372 

DELAYS. 

OF  PASSENGERS. 

Ward  r.  Vanderbilt,  4  Abb.C.A.D.521 
Quimby  r.  Vanderbilt,  17  N.  Y.  306 
Weed  t?.  Pan'a,  etc.,  Co.,  17  "  362 
Williams  r.  Vanderbilt,  28  "  217 
Van  Buskirk  v.  Roberts,  31  "  661 
Miller  t?.  N.  Y.,  L.  E.  R.,  32  A.  D.  389 
Taylor  v,  Nass.  E.  R.  Co.,  32    "     486 

OF  AID  TO  SERVANTS. 

Scarff  V.  Metcalf,  107  N.  Y.  211 

(For  Delay  of  Freight,  see  Class  B.) 

DEPOTS.      (See    Excavations,    Plat- 
forms, Struck  by.) 

DERAILMENT. 

PASSENGERS  INJURED. 

Hegeman  v,  West.,etc.,Co.,  13  N.  Y.  9 

408 
534 
465 
222 
102 
9 


Bowen  t;.  N.Y.C.,  etc,  Co.,  18 
Curtis  V.  Roch.S.,etc.,Co.,  18 
Whitford  v.  Pan'a,etc.,Co.,  23 
Smith  t?.  N.Y.C.,  etc.,  Co.,  24 
Alden  v.  N.Y.C.,  etc.,  Co.,  26 
Deyo  V.  N.  Y.  C,  etc,  Co.,  84 
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Brown  v.  N.Y.C.,  etc.,  Co.,  34 
Matteson  v.  N.Y.C.etxs.Co.,  35 
Eiigerton  v.  N.Y.&H.  Co.,  39 
McPadd'n  v.  N.Y.C.etcCo.  44 
Dyke  v.  Erie,  etc.,  Co.,  46 
Floyd  V,  Erie,  etc.,  Co.,  45 
Sloan  V.  N.Y.C.,  etc.,  Co.,  46 
Reed  v,  N.  Y.  C,  etc.,  Co.,  45 
Cole  V.  N.  Y.  C,  etc.,  Co.,  48 
Rathbun  t?.  N.  C,  etc.,  Co.,  50 
Anderson  v.  Rome  W.  Co.,  54 
Lyons  v.  Erie,  etc.,  Co.,  57 
Hoyt  V,  L.  Isl.,  etc.,  Co.,  57 
'Meiz  V.  Buff.,  C,  etc.,  Co.,  58 
Brewer  t;.  N.Y.,L.  E.  Co.,  124 
V^Tallace  r.S.,B.&N.Y.R.Co.  30 
McNulty  V.  Nas.  EI.R.C0.,  32 
Parisot  v.  Bk.  Hts.  R.  Co.,  32 
Morrow  v,  West.El.Ry.Co.,  54 
Pronk  V.  Bk.  Hto.  R.  Co.,  68 

8EBVANTS. 

Sherman  r.  R.,S.,etc.,Co.,  17 
Tinney  v.  B.  &  A.,  etc.,  Co.  52 
Piper  V.  N.Y.C.,  etc.,  Co.,  56 
Baulec  v,  N.Y.&.H.,etc.,Co.  59 
Mehan  v,  Syr.,  B.,etc.,Co.,  73 
Durkin  v.  Sharp,  etc.,  Co.,  88 
Harvey  v.  N.Y.C.,etc.,Co.,  88 
Brick  V,  Roch..  etc.,  Co.,  98 
Donnegan  v.  Erhardt,  119 
t'/oppins  r.  N.Y.C.,etc.,Co.  122 
La  Croy  t?.  N.Y.L.E.Co.,  132 
Hallett  V,  N.  Y.  Cent.  Co.,  167 
True  r.  L.  V.  R.  Co.,  22 


MAIL   AGENTS,    INSPECTOBS,   ETC. 

Nolton  V,  West,  etc.,  Co.,  15  N.  Y.  444 
Beybolt  r.  N.  Y.  ^.  E.  Co.,  95  "  562 
Morris  v.  Brown,  111    "     318 

TBAIN  INJURED. 

N.Y.L.E.,etc.  v,  A.Ref.Co.,  129  N.  Y.  597 
(See  Collisions,  Runaway  Trains  and 
Oars.) 
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tt 
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tt 
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tt 
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tt 
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tt 
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ft 

557 

tt 

570 

tt 
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A.  D.  588 

DERRICKS. 

Iliomas  V.  Henges, 
Welsh  V.  Murray, 
llosenhaim  v,  Gilligan, 


131  N.  Y.  463 
2  A.  D.  205 
6     "       49 


Murphy  t;.  McWiUiam,       14  A.  D.  300 

Carroll  t;.  City  of  N.  Y.,      29  "  420 

Yaw  V,  Whitmore,               37  "  98 

Yaw  V,  Whitmore                 46  "  422 

Yaw  V,  Whitmore,                66  "  317 

Clark  t?.  Riter-Conley  Co.,  39  "  598 

Scandell  t?.  Col.  Con.  Co.,  50  "  512 

Jarvis  tJ.No.N.Y.MarbleCo.  65  "  272 

Rosa  V,  Volkening,               64  "  426 

Sarno  r.  Atl.  Steved.  Co.,  66  "  611 
(See  Falling  Things.) 

DIRT.     (See  Mud,  Piles,  Rubbish.) 

DISEASE.     (See  Contag.  Disease.) 

DITCHES.  (See  Excavations,  Trenches, 
Water.) 

DIVERTING  WATER.     (See  Water.) 

DOCKS.     (See  Unsafe  PI.,  Piers.) 

DOGS.     (See  Animals.) 

DOORS.  (See  Falling  Things,  Struck 
by.  Swinging  Things.) 

DRAINAGE.     (See  Water.) 

DRAINS.    (See  Sewers.) 

DRAW-BARS. 

Grant  t?.  Pa.,  etc.,  Co.,     133  N.  Y.  667 

DRESS  CAUGHT.  (See  •Clothing 
Caught.) 

DRIFTING  THINGS. 

Sheldon  t?.  Sherman,  42N.Y.484 

Town  of  P.  V.  Loveless,  72    **     211 

Mark  v.  Hud.,  etc.,  Co.,  103    **       28 

DRIVING.  (See  Embankments,  Ex- 
cavations, Holes,  Overdriving,  Un- 
safe Places.) 


DROWNED. 

Murphy  'j.  Brooklyn, 
Murphy  v,  Brooklyn, 
Veeder  t?.  Little  Falls, 
Bowan  v.  The  State, 
Splittorf  r.  The  State, 
Gibney  1;.  The  State, 


98N.Y.642 
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Geogliaii  V,  Atlas  SS.  Co.,  146  N.  Y.  369 
Sickles  V.  N.  J.  Ice  Co.,  153  "  83 
Dinnihan  v.  L.  O.  B.  I.  Co.,  8  A.  D.  509 
Abelein  r.  Porter,  45    "     307 

Robbinsr.B'wnvilleP.  Co.  63  "  641 
Brennan  v,  A.  &  G.  B.  Co.,  61  "  279 
White  V.  N.Y.C.,eto.3.'Co.,  68  "  209 
(See  Collisions,  Explosions,  Guard 
Rails.) 

DRUNKARDS.     (See  Intoxication.) 


DUMB-WAITER. 

Holzmann  9.  Monell, 
Sellers  r.  Dempsey, 
McGuire  v.  Board, 


19  A.  D.  238 
26  "  22 
58     "     383 


DYNAMITE.     (See  Explosions.) 
EARTH.     (See  Caving  in.) 


EJECTION. 

OF  PAS8ENGEB8. 

Hibbard  V.  N.Y.E.,etc.,Co.,  15 
Sanford  r.  Eighth,etc.,Co.,  23 
Barker  v.  N.Y.C.,etc.,  Co.,  24 
Higgins  V,  Watervliet  Co.,  46 
Jackson  v,  Socond,etc.,Co.,  47 
Hamilton  v,  Third,ete.,Co.,  53 
Elmore  v.  Sands,  54 

Townsend  p.  N.Y.C.etc.Co.  56 
Cox  t?.  N.  Y.  C,  etc.,  Co.,  63 
Thorpe  t?.  N.Y.C.,  etc.,  Co.,  76 
Barker  v,  C.  Pk.,etc.,Co.,  151 
Montg.  t?.  B.,R.&P.etc.Co.  165 
Miller  r.  King,  166 

Burns  v.  Glens  Falls  R.Co.,  4 
Hanna  v,  Nas.  El.  R.  Co.,  18 
Ray  t>.  Cort&HomerT.Co.,  19 
Reiffeld  v.  D.  k  H.  Co.,  20 
Miller  v.  King,  21 

Penfidd  v.  C.C.C.,etc.,Co.,  26 
Jenkins  v.  Bk.  Hts.  R.  Co.,  29 
Hutchinson  r.  Atl.A.R.Co.  33 
Woods  V,  Buffalo  R.  Co.,  35 
Thomas  v.  Met.  St.Ry.Co.,  44 
Dowd  r.  Albany  Ry.  Co.,  47 
Vadney  t?.  Albany  Ry.  Co.,  47 
Eddy  V,  Syr.  R.  T.  Ry.  Co.,  50 
Mendoza  r.  Met.St.Ry. Co.,  51 


N.Y 
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L'Amoureux  v,  Erie  R.Co.,  62  A.  D.  505 

Horton  v.  Erie  R.  Co.,      65  "  687 

McCuUen  r.  N.Y.,etc.,Co.,  68  "  269 

Behr  v,  Erie  R.  Co.,             69  "  41ft 

Monnier  v,  N.Y.C.etaR.Co,  70  "  405 

Jacobs  V,  Third  Ave.R.Co.,  71  "  19d 
(See  also  Assaults.) 

OF  TRESPASSERS. 

Frase  v.  Freeman,  43  N.  Y.  666 

Shea  V.  SixthAve.,etc.,Oo.,  62    "      180 

ELECTRIC  SHOCK. 

PASSENGERS. 

Wilson  I?.  Nas.  El.  R.  Co.,  56  A.  D.  570 
Buckbee  v.  3d  Ave.  R.Co.,  64    **     360 

SERVANTS. 

Harroun  r.  Brush  El.  Co.,  12  A.  D.  126 
Dwyer  v.  Buff.  G.  El.  Co.,  20  "  124 
Malay  v.  Mt.  M.  EI.L.C0.,  41     "     674 


OTHERS. 

OTlaherty  r.  Na8.El.R.Co. 
Twist  V.  City  of  Roch., 
Deinhart  v,  Sy.E.K&P.Co. 
Huck  V,  Roch.  Ry.  Co., 
Wittleder  r.  Cit.  EI.II.C0., 
Wittleder  t?.  Cit.  El.Il.Co., 
Freeman  v,  Bk.  Hts.RCo., 
Caglione  v,  Mt.M.El.L.Co., 
Fuller  r.  Ct.  N.Y.T.&T.Co. 
Paine  v.  El.  II.  &  P.  Co., 
Murphy  r.  C.  I.  A  B.R.C0., 
Ohnmachtt?.  Mt.M.El.L.Co. 
Wagner  v,  Bk.Hts.R.Co., 
Ludwig  V.  Met.  St.Ry.Co., 
Braham  v,  Nas.  El.  R.  Co., 


ANIMALS. 

Clarke  r.  Nas.  El.  R.  Co.,    9  A.  D.   57 

ELEVATED    ROADS.     (See    Falling 
Things.) 

ELEVATORS. 

SERVANTS  INJURED. 

Corcoran  v,  Holbrook,        59 N.Y. 517 
Brennan  v,  Gordon,  118    *'     489 
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Oases  Gluissified. 


[Part  ni. 


123K.Y.641 
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« 
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66 
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71 

(t 
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Hart  t\  Naumburg, 
Kiorran  t?.  Oc.  88.  Co., 
Kern  t\  De  Cast,  etc., 
Boess  V,  Clau8.&Pr.Br.Co, 
Hale  V.  Fid.  &  Cas.  Co., 
Jossaers  v.  Walker, 
Shaier  v.  B'way  Imp.  0>. 
Clancy  v.  Guar.  Con.  Co. 
Monzi  V.  Friedline, 
Montgom.  v,  Bloom'dale, 
Auld  V.  Man.  Life,  etc., 
Biddescomb  v,  Cameron, 
Biddescomb  v.  Cameron, 
Benenfeld  v,  Baumann, 
Lambrecht  v.  Pfizer, 
Leland  v.  Hearn, 
Daly  V,  Bloomingdale, 


OTHERS. 

Barnes  r.  Keene,  132  N.  Y.    13 

McGrell  v,  Buf.  O.  B.  Co.  153  "  265 

Higgins  t?.  W.  U.  T.  Co.,  156  "  75 

Griffen  v.  Manice,  166  "  91 
Guichard  t?.  New,                 9  A.  D.  486 

Schmitt  V.  Met.  L.  Ins.  Co.  13  "  120 

Jossaers  v.  Walker,              24  "  38 

Ziegler  v.  Trenkman,           31  "  305 

Millee  r.  Brewster,              32  "  559 

Campbell  v.  Bauland  Co.,   41  "  474 

Savage  r.  Bauland  Co.,      42  "  285 

Larkin  v.  Wash.  Mills  Co.,  45  "  6 

Catlin  V.  T.B.Peddie  &  Co.  46  "  596 

Leland  v,  Hearn,                  49  "  111 

O^Donnell  v.  Int.  Nav.  Co.,  49  "  408 

Mills  V.  Thomas  Elev.  Co.,  54  "  124 

Bower  v,  Cushman,              55  "  45 

Hubener  t?.  Heide,                 62  "  368 

Grifhahn  v,  Kreizer,            62  "  413 

Long  r.  Mut.  L.  Ins.  Co.,  66  *'  91 

Ingrafia  f?.  Samuels,             71  "  14 

Diehl  V.  Robinson,               72  "  19 

(See    also    Elevator    Shafts,  Hod- 
hoisters. ) 

ELEVATOR  SHAFTS.     (See  Shafts  ) 

EMBANKMENTS. 

Gillespie  t?.  City  of  N.,  54  N.  Y.  468 
Van  Bens.  v.  Alb.W.etcCo.  62  "  65 
Carpenter  v.  City  of  C,    81     "       21 


Veeder  v.  Vil.  of  L.,        100  N.  Y.  343 

Hubbell  t?.  City  of  Y.,        104  "  434 

Monk  V.  Town  of  U.,          104  "  552 

Getty  V.  Town  of  Ham.,    127  "  636 

Glasier  r.  Town  of  Heb.,    131  "  447 

Bryant  r.  Town  of  R.,      133  "  70 

Lane  v.  Town  of  Han.,      142  "  510 
Waller  v.  Town  of  Hebron,  5  A.  D.  577 

Titus  V.  Town  of  N.  Scot.,  11  "  266 

Kiernan  r.  Mayor,etc.N.Y.  14  *'  156 

Patchen  r.  Town  of  Walt.,  17  "  158 

Hewett  V,  Town  of  Thur.,  41  "  6 

Coney  r.  Town  of  Gilboa,  55  "  111 

Fox  1?.  Union  Tpk.  Co.,      59  "  363 
(See  also  Water.) 

EXCAVATIONS. 

IN  BOADS. 

Brusso  V.  City  of  B.,  90  N.  Y.  679 

Rankert  v.  Town  of  Jun.,  25  A.  D.  470 
Quinn  t?.  City  of  N.  Y.,      68    **      175 


IN   8TBEETS. 

Wendell  v.  The  Mayor,  4Ab.C.A.D.563 

Blake  r.  Ferris, 

5N.Y 

.    48 

Lloyd  r.  The  Mayor, 

5 

tt 
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City  of  B.  t?.  Holloway, 

7 

u 

493 

Hutson  V.  The  Mayor, 

9 
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163 

Hickok  t?.  Vil.  of  PI., 

16 
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Storrs  r.  City  of  U., 

17 

<( 
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Wall  r.  Buff.,  etc.,  Co., 

18 
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Farley  u.  McConnell, 

52 
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630 

Masterson  r.  Vil.  of  MtV. 
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it 

391 

McMahon  v,  Second,etc.Co. 

75 

it 

231 

0*Hagan  v,  Dillon, 

76 

ti 

170 

Weed  V,  Vil.  of  B., 

76 

ft 

329 

Minick  r.  City  of  T., 

83 

it 
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Bennett  v.  Whitney, 

94 

it 

302 

Ehrgott  t?.  The  Mayor, 
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tt 

264 

Clark  V.  Dillon, 

97 

it 

370 

Hovey  v.  Vil.  of  Hav., 
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ti 

273 

Wilson  t?.  City  of  Tr., 

135 

tt 
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Uppington  v.  City  N.  Y., 
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it 
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Knop  V,  Dechert, 

7A.D.390 

Donohue  v,  S.&E.S.Ry.Co. 
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tt 
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it 
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Uppington  v.  City  of  N.Y.,  41  A.  D.  370 
Pulitzer  v.  City  of  N.  Y.,  48  "  6 
Pennie  v.  Newb.El.Ry.Co.,  47    "     635 

IN  SIDEWALKS. 

Millard  v.  Brown,  35  N.  Y.  297 

Sexton  r.  Zett,  44    "     430 

Kelly  V.  Doody,  116    "     576 

McSherry  v.  Vil.  of  Can.,  129    "     612 
Jorgenson  v.  Squires,        144    ''     280 
Birngruberr.TnE'chester,    54  A.  D.   80 
(See  also  Bridges  over  Ezcav.) 

QUASI   PUB.   PBEM. 

Beck  V.  Carter,  68  N.  Y.  283 

Donovan  v.  Bd.  of  Ed.,  85  "  117 
Donovan  v.  McAlpin,  85    **     186 

NEAB   HIGHWAY. 

Wright  V,  Sanders,  3  Keyes,  323 

Ditchett  V,  Spuyt  etc.  Co.,  67  N.  Y.  425 
Murphy  v.  City  of  B.,  98  "  642 
Murphy  v.  City  of  B.,  118  "  575 
Ivory  V.  Town  of  D.  P.,  116  "  476 
Hovey  v.  Vil.  of  Hav.,      124    "     273 

casbieb's  pbbm.  , 
Austin  V.  H.  R.,  etc.,  Co.,  25  N.  Y.  334 
Hurlburt  ^.  N.  Y.  C.  Co.,  40    "     146 
Hoflfman  v.  N.  Y.  C.  Co.,  75    "     605 

PBIV.  PBEM. 

Gardner  v.  Heart,  1  N.  Y.  528 

Dorrity  v.  Rapp,  72    "     307 

White  V,  Nassau  Tr.  Co.,  168    "       49 
( See  also  Areas,  Caving  in,  Cisterns, 
Grading,     Falls,     Highways,     Holes, 
Tanks,  Unsafe  Places,  Upsets,  Vats.) 

EXPLOSIONS. 

BENZINE. 

Riegler  v.  Trib.  Assn.,       167  N.  Y.  542 

BOILEB. 

(1)  Pass,  Injured. 
Erickson  v.  Smith,        2  Abb.C.A.D.  64 
CaldweH  v.  N.  J.  St.  Co.,  47  N.  Y.  282 
Swarthout  v.  N.  J.  S.  Co.,  48    "     209 


Landers  t?.  St.  Isl.,etc.,Co.  53  N.  Y.  450 
Carroll  v.  St.  Isl.  etc.  Co.,  58  "  126 
Leonard  v.  C.  S.  N.  Co.,    84    "       48 

(2)  8erv,  Injured, 

Keegan  v.  West,  etc.,  Co.,    8  N.  Y.  175 

Kirkpatrick  t?.  N.Y.C.Co.,  79  "  240 

Fuller  V.  Jewett,                 80  "  46 

Murphy  r.  B.  A  A.  L.  Co.,  88  "  146 

Davis  V,  N.  Y.  L.  E.  Co.,  110  "  646 

Hudson  V.  Rome,W.,Co.,    145  "  408 

Sullivan  v.  Union  Ry.  Co.,  7  A.  D.  238 

Gillespie  r.  Dry  Dock  Co.,  12  "  501 

Egan  V,  Dry  Dock  Co.,        12  "  566 

Manning  r.  Int.  Nav.  Co.,  24  "  143 

Bell  p.  C.G.,E.L.,H.&P.Co.,  60  "  615 

Auerbach  v,  D.,L.,etc.,Co.,  66  "  201 

(3)  Tenants  Injured, 
Jaffe  V,  Harteau,  56  N.  Y.  398 

(4)  Others  Injured. 
Ochsenbein  r.  Shapley,       85  N.  Y.  214 
Olive  V.  Whitney  M.  Co.,  103    "     292 
Drescher  v.  Dry  Dock  Co.,  12  A.  D.  626 
Gross  V.  Dry  Dock  Co.,       12    "     62ft 

(5)  Prop.  Injured. 

Losee  v.  Clute,  51  N.  Y.  474 

Losee  v.  Buchanan,  61     "     476 

Wright,  etc.  v.  Law.Cem.,  167  "  440 
Reilly  v.  Erie  R.  Co.,         63  A.  D.  415 


DYNAMITE. 

Rollins  V.  Farley, 

100  N.  Y.  620 

Laidlaw  v.  Sage, 

158     "       73 

Sullivan  v.  Dunham, 

161     "      290 

Laidlaw  v.  Sage, 

2  A.  D.  374 

Vitto  V.  Keogan, 

15     "      329 

Hutchinson  v.  Parker  Co. 

,  39    "      133 

Picken  v.  Smith, 

50     "      622 

Manning  v.  G.  R.  etc.  Co. 

,  66    «     314 

Reilly  v,  Erie  R.  Co., 

72    "     476 

WBEWOBKS. 

(See  Powder.) 

GAS. 


Lannen  v.  Alb.  G.  L.  Co.,  44  N.  Y.  459 
Lanigan  v.  N.Y.G.L.Co.,     71    «       29 
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Cases  Classified, 


[Part  in. 


Leeds  r.  Mut.  G.  L.  Co..  90N.Y.  28 
Hunt  t?.  The  Mayor,  109    "      134 

Davis  V,  N.  Y.  L.  E.  Co.,  110  "  646 
Schmeer  v.  Gas  L.  Co.,  147  "  529 
KrzywoBZTnski  v.  C.G.Co.,  4  A.  D.  161 
Schaum  v,  Eq.  Gas  Co.,  15  "  74 
Bastian  v,  Keyst.  G.  Co.,  27  "  584 
Littman  r.  The  Mayor,  36  "  189 
Tiehr  v,  Consol.  Gas  Co.,  51  "  446 
G.  A,  Ins.  Co.  r.  S.  G.  Co.,  67  "  539 
(See  also  Suffocation.) 

LOCOMOTIVE. 

(See  Boiler.) 

NAPHTHA. 

Lee  V,  Vacuum,  etc.,  Co.,  126  N.  Y.  579 
Wallace  r.  Vacuum  C3o.,  128  "  579 
Hauk  V,  Standard  Oil  Co.,  38  A.  D.  621 

OIL  TANKS. 

Cosulich  V.  Stand.  O.  Co.,  122  N.  Y.  118 

POWDEB. 

Fillo  V.  Jones,  2  Abb.CAJD.  121 

V.  Licht,  80N.Y.579 

248 

6 

308 

66 

107 

49 

146 

439 


Wyllie  t?.  Palmer,  137 

Spicer  v.  City  of  B.,  139 

Baboock  v,  Fitoth.etc.Co.,  140 


Frussak  v.  Button, 

30  A.  D. 

Cibulski  V.  Hutton, 

47     " 

Craig  1?.  L.  &  R.  P.  Co., 

66    " 

McCarty  v.  Ritch, 

59    " 

Travell  v,  Bannerman, 

71     « 

(See  also  Fires.) 

STEAM. 

(See  Boiler,  Fires.) 

STEAMBOATS. 

fSee  BoUer.) 

STEAM   BADIATOBS  AND  PIPES. 

Moeller  v.  Brewster,  131  N.  Y.  606 

Kirby  v.  D.  &  H.  C.  Co.,  20  A.  D.  473 
Kirby  v.  D.  &  H.  C.  Co.,  48  "  636 
Oreen  r.  Lawrence  C.  Co.  57  "  284 
(See  Blasting,  Bursting  Pipes, 
Steam,  Wheels.) 


MISCELLANEOUS. 

Molten  Suhatanoea,  Quick  Lime,  Etc 
Stapf  r.  Loewer's  G.  B.  Co.,  1  A.  D.  403 

Beetz  V.  City  of  Brooklyn,  10    "  382 

Cole  V.  N.  Y.  Bottling  Co.,  23    "  177 

bcanlan  v,  Kahn,                 40    "  62 

Hall  V.  U.  S.  Radiator  Co.,  52    "  90 

Wiedeman  v,  Everard,         56    "  358 

Kiras  v.  Nichols  C.  Co.,    59    **  79 

Dyer  v.  Brown,                    64    "  89 

Favo  t>.  Remington  A.  Co.,  67    "  414 


FACTORIES. 

Places.) 


(See     Fires,     Unsafe 


FAILUSE  TO  FENCE.     (See  Fencea.) 
FALLING  THINGS.    (See  Falls.) 
FALLS. 

OF  PERSONS. 

Of  Patsengen. 

Getting  on  Street  Cars. 

(Children.) 
Drew  t?.  6th,  etc.,  Co.,  1  Abb.CAJ).  566 
Drew  V,  Sixth,  etc.,  Co.,    26  N.  Y.   49 
Maher  r.  C.  P.,  etc.,  Co.,  67     "       62 
Akersloot  r.  2d,  etc.,  Co.,  131     "     599 


(Adults.) 

Wolfkiel  V.  Sixth,  etc^  Co. 

,  38N.Y.  49 

Hayes  t>.  42d,  etc.,  Co., 

97     "     259 

Butler  V.  G.  F.,  etc.,  Co., 

121     «      112 

Moylan  v.  2d,  etc.,  Co., 

128     "     583 

Morrison  v,  Bway.etcCo., 

130     "      166 

Kennedy  v,  Roch.,etc.,Co., 

130     "      654 

Kellegher  t?.  42d  St  Co., 

171     "     309 

Rollins  V,  B.  H.  R.  Co., 

44  A.  D.  474 

WMHe  Riding  on  Street  Cars. 

(Children.) 

Sheridan  t?.  Bklyn.etcCo.,  36  N.  Y.   39 

Gray  r.  Met  St.  R.  Co.,     165    "     467 

(Adults.) 
Ginna  v.  2d  Ave.  R,  Co.,  67  N.  Y.  596 
Nola&  V.  Bklyn.,  etc.,  Co.,  87    **       6S 
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Lehr  v,  Steinway,  118  N.  Y.  666 

Stierle  r.  Union  R.  Co.,  156  "  70 
Ayers  v.  Roches.  R.  Co.,  166  ''  104 
Pendcrgast  v,  U.  Ry.  Co.,  10  A.  D.  207 
Ehrhard  v.  Met.  S.  R.  Co.,  68    «     613 

Preparing  to  Get  Off  Street  Car$. 
Nichols  V,  Sixth,  etc.,  Co.,  38N.  Y.  131 

Getting  Off  Street  Cars, 
Traver  v.  8th,etc.,Co.,  4  Abb.C.A.D.  422 
Mulhado  v,  Bklyn.,etc.,Co.,  30  N.  Y.  370 
Dickson  v.  Bway.,etc.,Co.,  47  "  607 
Cregin  r.  Bklyn.,  etc.,  Co.,  75  "  192 
Cregin  v,  Bklyn.,  etc.,  Co.,  83  "  695 
Schultz  17.  2d  Ave.  R.  Co.,  12  A.  D.  443 
Pierce  t?.  Met.  St.  Ry.  Co.,  21  "  427 
Armstrong  t?.  M.  S.  R.  Co.,  23  "  137 
Flack  V.  Nassau  E.  R.  Co.,  41  **  399 
Black  V.  2d  Ave.  R.  Co.,  44  "  333 
Wolf  r.  Third  Ave.  R.  Co.,  67    "     606 

Getting  an  Trains. 
Phillips  V.  R.  A  S.,  etc.,    49N.  Y.  177 

Keating  v.  N.  Y.  C.  Co.,    49  "  673 

Eppendorf  r.  Bklyn.  Co.,    69  "  195 

Paulitsch  r.  N.  Y.  Co.,    102  "  280 

Solomon  r.  M.,  etc.,  Co.,  103  **  437 

Card  V.  Manh.,  etc.,  Co.,  103  "  670 

Hunter  t?.  C.  &  S.  Co.,       112  "  371 

Hunter  r.  C.  &  S.  Co.,       126  "  18 

Lent  V.  N.  Y.  C.  etc.  Co.,  120  "  467 

Hickenbottom  v,  D.,L.,Co.  122  "  91 

Disther  v.  Long  Isl.  Co.,  151  <'  424 

Jones  V.  N.Y.C.,etc.,Co.,    156  "  187 
(See  Gates.) 

While  Riding  on  Trains, 

Mclntyre  t?.  N.  Y.  C.  Co.,  37  N.  Y.  287 

Werle  t;.  Long  Island  Co.,  98    "     660 

Piper  V.  N.Y.C.,etc.,Co.,     166    "     224 

(See  also  Lent  case,  last  subd.) 

Preparing  to  get  Off  Trains. 
Wylde  V.  North.,  etc.,  Co.,  53  N.  Y.  156 
Sauter  v.  N.  Y.  C.  Co.,  66  «  60 
Milliman  v.  N.  Y.  C.  Co.,  66  "  642 
Taber  v.  D.,  L.,  etc.,  Co.,  71  "  489 
Perry  v.  Manh.,  etc.,  Co.,  118    "     497 


N.Y 

.  7 

« 

351 

« 

124 

it 

136 

tt 

716 

(t 

61 

(f 

546 

« 

108 

A.D 

22 

« 

151 

« 

298 

a 

78 

(( 

225 

tt 

362 

Getting  Off  Trains. 

(Children.) 

Downs  V.  N.  Y.  C.  Co.,      47  N.  Y.   83 

Downs  V.  N.  Y.  C.  Co.,      56    "     664 

(Adults.) 
Filer  v.  N.  Y.  C,  etc.,  Co.,  49 
Filer  v.  N.  Y.  C,  etc.,  Co.,  59 
Filer  v.  N.  Y.  C,  etc.,  Co.,  68 
Hagenl.  v.  Coney  Isl.  Co.,  99 
Bartholomew  v.  N.Y.Co.,  102 
Griswold  t?.  N.  Y.  C.  Co.,  115 
McDonald  v.  L.  Isl.  Co.,  116 
Meams  v.  C.  R.  of  N.  J.,  163 
Mahar  i?.  N.  Y.  C,  etc.,  Co.,  5 
Hoes  V.  Third  Ave.  R.  Co.,  5 
Meams  v.  C.  R.  of  N.  J.,  23 
Thompson  v.  N.  Y.  C.  Co.,  41 
Barrett  v.  N.  Y.  C.  Co.,  45 
Welch  V.  Syr.  R.  T.  R.  Co.,  70 

Between  Car  and  Station  Platforms. 
Laflin  v.  Buf.,  etc.,  Co.,  106  N.  Y.  136 
Boyce  v.  Manh.,  etc.,  Co.,  118  "  314 
Ryan  v.  Manh.,  etc.,  Co.,  121  "  126 
Brady  v.  Manh.,  etc.,  Co.,  127  ''  46 
Langin  v.  Trust.Bklyn.Br.  10  A.  D.  529 
Langin  v.  Trust.Bklyn.Br.  44  "  629 
Rogers  v.  lrust.Bklyn.Br.  11  "  141 
Green  t?.  Middle  V.  R.  Co.,  31  "  412 
Gabriel  v.  L.  Isl.  R.  Co.,  64    "       41 

Cfetting  on  or  off  Stages. 
Roberts  v.  Johnson,  58  N.  Y.  613 

Frobisher  v.  5thAve.,etc.,  151    "     431 

Getting  on  or  Off  Bridge-Cars. 

Reid  V.  The  Mayor,  139  N.  Y.  534 

Fox  V.  The  Mayor,  etc.,        5  A.  D.  349 

McAlan  v.  Tr.  N.  Y.,  etc.,  43    «     374 

(See  Between  Platforms,  supra.) 

Of  Servantt. 
Powers  V.  N.Y., L.E., etc.,  98 N.Y. 274 

Bushby  v.  N.Y.Ji.E.,etc.,  107  "  374 

Kennedy  v.  Manh.  R.  Co.,  145  ''  288 

Johnson  v.  St.  G.,  etc.,     146  "  152 

Dougherty  v.  Milliken,      163  "  527 

Smith  V.  N.  Y.  C.  Co.,      164  "  491 
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Cases  Classified. 


[PartllL 


Eastland  v.  Qarke,         ld5N.Y.420 

McGuire  v.  Bell  Tel.  Co.,  167  "  208 

Kennedy  v.  Friederich,     168  "  379 
Foley  V.  B'klyn  G.  L.  Co.,    9  A.  D.   91 

Doyle  V,  White,                      9  "  621 

Stourbridge  v.  B.  C.  R.  Co.,  9  "  129 

Garety  v.  King,                     9  "  443 

Garety  t?.  King,                    27  "  114 

Tully  V.  N.  Y.  &  T.  Co.,  10  "  463 

Andersen  v,  N.Y.,eU5.,Co.,    13  "  218 

Woods  V.  Miller,                 30  "  232 

Preston  t?.  Ocean  SS.  Co.,  33  "  193 

Kane  r.  Whitaker,               33  *'  416 

Fleming  v.  Buswell,             39  "  196 

Deane  v,  aty  of  Buffalo,  42  "  206 

Boyle  V,  Degnon,  etc.,  Co.,  47  "  311 

Cunningham  v.  S.  eta  Co.,  49  "  380 

Rohan  v.  Met.  S.  R.  Co.,  59  "  260 

Jones  V.  Niag.  J.  Ry.  Co.,  63  "  607 

Stephens  v,  Na8s.,etc.,Co.,  63  "  618 

Warszawski  v.  McWms.,     64  "  63 

Nugent  V.  B.  U.  E.  R.  Co.,  64  "  361 

Bateman  v.  N.  Y.  C.  Co.,  67  "  241 

Lentino  v.  P.  H.  I.  O.  Co.,  71  «  466 

(yConnall  v.  Th.,  etc.,  Co.,  72  "  47 

Pizzi  V.  Reid,                       72  **  162 

Of  PMieri-By. 

McGaffin  v.  City  of  C,        74  N.  Y.  387 

Hildreth  v.  City  of  Tr.,    101  "  234 

Taylor  p.  City  of  C,           106  "  64 

Curry  v.  City  of  B.,             136  "  366 

Jorgensen  v,  Squiro,        144  ''  280 

Kane  v.  City  of  Yonkers,  169  *'  892 
McNeven  r.  Amott,               4  A.  D.  133 

Favro  v.  Troy,  etc.,  Br.  Co.,  4  "  241 

Scanlon  v.  City  of  W.,        14  "  1 

Cleary  v,  Blake,                  14  *'  602 

O'Rourke  v.  The  Mayor,    17  "  349 

Cross  V,  Koster,                   17  "  402 

Diel  r.  Zeltner  Brew.  Co.,  30  "  291 

Cummings  v.  Vil.  of  N.  R.,  38  "  583 

Donovan  v.  City  of  Osw.,  42  "  639 

Curran  v.  Flammer,            49  "  293 

Elias  V.  City  of  Rochester,  49  "  597 

Ward  t?.  City  of  Troy,         56  "  192 

Carter  t?.  Vil.  of  Nunda,    66  "  501 

Touhey  v.  City  of  Roch'r,  64  "  66 

Healy  v.  Vorndran,            66  "  363 


O'Sullivan  v.  Flynn,  67  A.  D.  616 

Sturmwald  v.  Schreiber,  69    **     476 

Aikens  v.  City  of  Rome,  70    "     62S 
(See  Highways.) 

Of  Tenants  and  Licenaeea. 
Camp  p.  Wood,  76  N.  Y,    92 

104  «  471 
122  "  371 
146  "  370 
164  «  84 
225 
191 


Miller  v.  Woodhead, 
Hart  V,  Grenndl, 
Murphy  v.  Hayes, 
Canavan  v.  Stuyvesant, 


Malloy  V.  N.  Y.  Real,  etc  156 
Griffin  v  Manice,  166 

Wittenbei^  v.  Friederich, 
Wittenberg  v.  Seitz,  8 

Binny  v.  Carney,  18 

Wendler  v,  Eq.  L.  A.  So.,  19 


Sparks  r.  Siebrecht, 
Wilson  V,  Olano, 
Kelley  v.  Smith, 
Van  Tassel  v.  Read, 
Karlson  v.  Healy,  38 

Quirk  V.  Siegel-Coop.  Co.,  43 
Bill  p.  N.  Y.  E.  M.  Co.,  60 


8  A.  D.  433 
439 
628 
50 
117 
448 
346 
629 
486 
464 
470 


19 
28 
29 
36 


Of  Drunken  Persons. 
Volans  1?.  Owen,  74  N".  Y.  626 

Of  Trespassers. 
Austeth  V,  Buflf.  Ry.  Co.,  145  N.  Y.  210 
Girvand  v.  N.  Y.  C.  Co.,  166    **     289 

See  also 
Appliances, 
Areas, 
Assaults, 
Blows, 

Breaking  Things, 
Cisterns, 

Clothing  Caught, 
Coal  Holes, 
Collisions, 
Coupling  Cars, 
Crowded  Oflf, 
Derricks, 
Draw-Bars^ 
Drowned, 
Dumb-Waiters, 
Elevators, 
Embankments, 
Excavations, 


Flagstones, 

Grades, 

Guard-Rails, 

Hatchways, 

Highways, 

Holes, 

Ice  and  Snow, 

Jumping, 

Ladders, 

Obstnicti<ms, 

Platforms, 

Privys, 

Ropes, 

Running  Board, 

Runovers, 

Shafts, 

Slipping, 

Stairways, 
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Struck  By, 
Sttunbling, 
Tanks, 

Thrown  Down, 
Thrown  Off, 
Tripping. 


Trucks, 

Unsafe  Places, 

Upsets, 

Vats, 

Vehicles, 

Vessels. 


OF  THINOS. 

Buildings,  Walls,  BridRes. 
Hofnagel  v,  K  Y.  C.  Co.,  65  N.  Y.  608 


Mullen  V.  St.  John, 

57 

(( 

567 

Cain  V.  City  of  Syracuse 

,95 

(( 

83 

Edwards  v,  N.Y.&H.,etc. 

,    08 

ft 

245 

Simmons  v.  Everson, 

124 

it 

319 

Timlin  p.  Stand.  Oil  Co., 

126 

tt 

514 

Engel  V.  Eureka  Club, 

137 

tt 

100 

Negus  V.  Becker, 

143 

« 

303 

Bogart  V.  D.,L.,etc.,Co., 

145 

tt 

283 

Markey  r.  Co.  of  Queens, 

154 

tt 

675 

Godfrey  r.  N.  Y.  C.  Co., 

161 

tt 

565 

Bush  r.  D.,  L.,  etc.,  Co., 

166 

It 

210 

Burke  r.  Ireland, 

166 

ft 

305 

Cochran  v.  Sees, 

168 

tt 

372 

MeCabe  v.  O'Connor, 

4  A.  D.  354 

Kaiser  v.  Latimer, 

9 

ft 

36 

Pitcher  i?.  Lennon, 

12 

tt 

356 

Gardner  v,  Seitz, 

25 

tt 

627 

Gardner  v,  Friederich, 

25 

tt 

521 

Cullom  V.  McKelvey, 

26 

tt 

46 

Quigley  r.  Johns  Mfg.  Co. 

,  26 

tt 

434 

Hawke  t?.  Brown, 

28 

tt 

37 

Thornton  r.  Lennon, 

29 

tt 

628 

Speckman  r.  Boehm, 

36 

.< 

262 

Hesketh  v,  N.  Y.  C.  Co. 

,37 

tt 

78 

Barnes  v,  Masterson, 

38 

tt 

612 

Kaiser  v.  Latimer, 

40 

tt 

149 

May  V.  Berlin  I.  B.  Co., 

43 

tt 

569 

Szymanski  v.  Chapman, 

45 

tt 

369 

Fox  V.  Ireland, 

46 

tt 

541 

Reynolds  v.  Starin, 

50 

tt 

535 

Callan  v,  Pugh, 

54 

tt 

545 

Hofferberth  v.  Myers, 

71 

tt 

377 

Peggo  V.  Dinan, 

72 

tt 

434 

(See  Bridges.) 

From  Building!  to  Highways. 
(Boxes,  Ice,  Planks,  etc.) 

Stevens  r.  Armstrong,  6N.Y.  435 

Althorf  r.  Wolfe,  22    "     355 


Walsh  V,  Tr.  of  Bridge, 

Hegerich  r.  Keddie, 

Hexamer  v,  Webb, 

Walsh  V.  The  Mayor, 

Reynolds  v.  Van  Beur, 

Reed  t>.  McCord, 

Wolf  V,  Am.  Tr.  Soc., 

Kelly  t?.  Cohoes  Kni.  Co., 

Coos  r.  Koster, 

Rich  r.  Pelham  H.  E.  Co.,  23 
38 
51 
54 


Zinmierman  v,  Stahl, 
Reynolds  v.  Van  Beuren, 
Bishop  V.  Leahy, 
(See  Bricks.) 


From  Elev.  Roads  to  Highway. 
(Coals,  Bolts.) 
Lowery  v,  Man.,  etc.,  Co.,  99  N.  Y.  158 
Volkmar  t?.  M.,  etc.,  Co.,  134  "  418 
Hogan  V.  Manh.  R.  Co.,  149  "  23 
Werner  17.  B*klyn  E.  R.  Co.  11  A.  D.  86 
Kister  v,  Manh.  Ry.  Co.,  40    "     441 

(See  Cinders.) 

Piles. 
(Timber,  Brick.) 

Cosgrove  r.  Ogden,  49  N.  Y.  255 

Rehberg  v.  The  Mayor,  91  "  137 

Rehberg  t?.  The  Mayor,  99  "  652 

Dunn  V.  Ballantyne,  5  A.  D.  483 

Hyland  v.  Burns,  10  "  386 

Miller  v.  Thomas,  16  "  105 

Davis  17.  Ferris,  29  "  623 

Heffeman  v,  Arnold,  48  *'  419 

Simone  v.  Kirk,  57  "  461 

Hale  17.  Wayside  K.  Co.,  59  "  395 

Johnson  r.  Yellow  P.  Co.,  67  "  528 

Walsh  V.  McGarry,  71  "  501 

Miscell.  in  Highways. 

(Counter,  Pipe,  etc.) 
Kunz  17.  City  of  Troy,       104  N.  Y.  344 
Schmidt  t7.  Steinw*y.  etc.,  132    "     566 
Quill  t7.  Emp.  S.  T.  Co.,  159    "         1 
Cook  17.  Dean,  11  A.  D.  123 

Jones  t7.  Union  Ry.  Co.  18  "  267 
Campbell  v,  N.  A.  B.  Co.,  22  "  414 
Doyle  17.  City  of  N.  Y.,  58  "  588 
Norton  v.  Webber,  69    "     130 
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[Part  in. 


On  Shipboard. 
(Horse,    Berth,    Tub,     Skid,    Hatch, 

Block,  Barrel,  etc.) 
Hazman  v.  H.  L.,  etc.,  Co.,  60  N.  Y.  63 
Smith  V.  British,  etc.,  Co.,  86  "  408 
Derren  v.  L.  V.,  etc.,  Co.,  87  "  636 
Hudson  V,  Ocean  SS.  Co.,  110  "  625 
Hussey  t?.  Coger,  112    "     614 

Sanford  v.  Stand.  O.  Co.,  118  "  671 
Kilroy  r.  D.  &  H.  C.  Co.,  121  "  22 
Johnson  v.  N.,  etc.,  Co.,  132  "  576 
Anderson  r.  Boyer,  156    "       03 

Horn  r.  N.  J.  Steamb.  Co.,  23  A.  D.  302 

On  Carrier's  Premises. 

(Parcel,  Lumber,  etc.) 
Morris  v,  N.  Y.  C.  Co.,  106  N.  Y.  678 
Ford  V,  L.  8.,  etc.,  Co.,  117  «  638 
Ford  V.  L.  S.,  etc.,  Co.,  124  "  493 
Hoffman  v.  D.  &  H.  C.  Co.,  16  A.  D.  572 
Jones  V.  B'klyn  H.  R.  Co.,  23  "  141 
Allen  V.  United  Tr.  Co.,  67  "  363 
Clark  V.  Met.  St  Ry.  Co.,  68    "       49 

On  Docks. 

(Skid,  Door,  etc.) 

Hudson  !?.  Ocean  SS.  Co.,  110  N.  Y.  626 

Newall  17.  Bartlett,  114    "     399 

McCampbell  v,  CunM,etc.  144    "     662 

Miscellaneous. 
(Servants  Injured.) 
Ryan  v.  Fowler,  24  N.  Y.  410 

Malone  v.  Hathaway^          64  *'  6 

Odell  V.  Solomon,                99  "  635 

Mickee  v.  Wood,  etc.,  Co.,  144  "  613 

Byrne  v.  Eastman,             163  *'  461 

Quigley  v.  Levering,          167  **  69 

Welsh  V,  Cornell,  168  "  508 
Shields  v,  Robins,                  3  A.  D.  582 

Sweeney  t?.  Vacuum  O.  Co.,  3  "  615 

O'Connell  v,  Clark,               6  **  33 

Tomaselli  v.  Or.  C.  Corp.,  9  "  127 

Reaney  v.  Stand.  Oil  Co.,  10  '*  326 

Mayer  v.  Liebmann,            16  "  64 

Watts  17.  Beard,                   18  "  243 

Beichert  v,  MoKibben,        20  "  635 

O'Connell  v.  Clark,             22  *'  466 


Murphy  v.  Altmann,  28  A.  D.  472 

Yehle  r.  Ellicott  Sq.  Co.,  31  "  336 

Olsen  V.  Starin,  43  **  422 

Monahan  t?.  Eidlitz,  69  "  224 

Pilkey  v,  Harrower,  69  "  378 

Page  f?.  Naughton,  63  "  377 

Brown  v.  Terry,  67  "  223 

Nolan  17.  B.  H.  R.  Co.,  68  "  219 

(Others  Inj.) 
Galvin  v.  The  Mayor,        112  N.  Y.  223 
Hoes  V.  Edis.  G.  El.  Co.,  161     "       36 
Murray  v,  Dwight,  161     "     301 

Griffon  v,  Manioe,  166    "      191 

Steiker  v.  Plath,  19  A.  D.  376 

Malcney  v.  Union  F.  Co.,  46     **      625 
Connor  v,  Koch,  63    "     257 

McConnell  v.  N.  Y.  C.  Co.,  63    "     545 

(Prop.  Inj.) 

Davis  V,  Niag.  F.  T.  Co.,  171  N.  Y.  336 
Davis  V.  Niag.  F.  T.  Co.,    25  A.  D.  321 

For  fall  of 
Bell-Ropes, 
Bricks, 
Ceiling, 
Cinders, 
Derricks, 
Dumb-Wtrs., 
Earth, 
Gallery, 
Gates, 
Gram, 
Ice, 

Missiles, 
Molten  Mat'l. 
Platform, 
Plaster, 
Rock, 
Ropes, 
Scaffolds, 
Shafts, 
Sugar, 
Tel.  Poles, 
Thills, 

Things  in  H. 
Tree, 


see  Struck  By. 
"   Bricks. 
"   Ceiling. 
"   Cinders. 
**   Derricks. 
"   Dumb-Wtrs. 
"  Caving  In. 
"    Buildings. 
"   Gates. 
"  Caving  In. 
"   Ice. 
"  MissUes. 
"    Explosion. 
"   PUtforms. 
"   Ceiling. 
"   Cav.  In,  Rocks. 
"  Ropes. 
"   Scaffolds. 
"   Poles. 
"   Caving  In. 
"   Poles. 
"  Poles. 
"   Hoist. 
"  Tree. 
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FENCES,  CATTLE-GUASDS,  GATES. 

PBIVATE. 

Clark  V.  Brown,  18  Wend.  213 

BAIIJK>AO. 

(1)    Cattle  or  Horses  Run  Over  or 
Othertcise  Hurt, 
Murray  v,  N.  Y.,  etc.,  3  Abb.C.A.D.  339 

Staats  V,  H.  Riv.,  etc.,  4           "  287 

Tallman  v,  Syr.,  etc.,  4           "  351 
Hunger  r.  Ton.,  etc.,  Co.,    4  N.  Y.  349 

Corwin  r.  N.  Y.  Er.,  etc.,  13    "  42 

Poler  V.  N.  Y.  C.  Co.,          16    «  476 

Hance  V.  Cayuga,  etc.,  Co.,  26    "  428 

Brace  v.  N.  Y.  C.  Co.,        27     "  269 

Chapman  v,  N.  Y.  C.  Co.,  33    '*  369 

Bradley  v,  B.,  N.  Y.,  etc.,  34    "  427 

Shepard  v,  B.,  N.  Y.,  etc.,  35    "  641 

Schermerhorn  v.  H.,  etc.,  38    "  103 

Tracy  v,  Tr.  &  B.,  etc.,  Co.,  38    "  433 

Purdy  r.  N.  Y.,  N.  H.,  etc.,  61    "  363 

Spinner  v.  N.  Y.  C.  Co.,     67     "  153 

Knight  r.  N.Y.,L.  E.,  etc.,  99    "  25 

Boyle  t?.  N.  Y.,  L.  E.,  etc.,  115    "  636 

Dolan  r.  Newb.,  etc.,  Co.,   120    "  571 

Kelver  v.  N.  Y.  Ch.,  etc.,  126    "  365 
Simmons  v.  P.  A  E.  R.  Co.,  2  A.  D.  117 

Connolly  v.  C.  V.  R.  Co.,    4    "  221 

Edwards  t?.  B.  R.  &  P.  Co.,  8    "  390 

Magilton  r.  N.  Y.  C.  Co.,    11     "  373 

Haas  r.  N.  Y.  C,  etc.,  Co.,  11    "  625 

Stisser  r.  N.  Y.  C.  Co.,      19    "  528 

Stisser  v.  N.  Y.  C.  Co.,      32    "  98 

Green  v,  H.  A  C.  Ry.  Co.,   24    "  434 

Best  p.  U.  &  D.  R.  Co.,      35    "  623 

(2)  Servants  Injured. 
Donnegan  r.  Erhardt,        119  N.  Y.  468 

(3)  Infants  Injured, 
Prendegast  v.  N.  Y.  C.  Co.,  58  N.  Y.  652 
Kenyon  v.  N.  Y.  C.  Co.,     76    "     607 

(4)  Others  Injured. 
Ditchett  V.  Spuyt.  D.,  etc.,  67  N.  Y.  425 
Ivory  V.  Town  of  D.,         116    "     476 

(See  Excavations,  Guard-Rails.) 


FERRYBOATS.     (See  Bridges,  Falli, 
Guard-Rails,  Vessels.) 

FIRES. 

FEBS0N8  BUBITED. 

(1)   Passengers, 
McDonald  v.  Mallory,         77  N.  Y.  546 
Poulaen  v.  Nass.  E.  R.  Co.,  18  A.  D.  221 

(2)  Serva/nts. 

Pauley  v.  St.  G.,  etc.,  Co.,  131  N.  Y.  90 
Johnson  v.  St.  G.  etc.  Co.  146  "  152 
Huda  V.  Am.  Glue.  Co.,  154  "  474 
Latorre  v.  Cent.  St.  Co.,  9  A.  D.  145 
Greenhaus  v.  Alter,  30    "     685 

Bell  V.  Consol.  Gas  Co.,      36    "     242 
Swanton  v.  King  et  al.,     72    "     578 
(See  Appliances,  Lewis  case.) 

(3)  Tenants. 

Willy  V.  Mulledy,  78  N.  Y.  310 

Revelski  v.  Droesch,  6  A.  D.  190 

Blumenthal  r.  Prescott,     70    "     560 

REAL  PBOP.  BUBIOED. 

(1)  Houses  and  Bams, 
Sheldon  v,  H.  R.,  etc.,  Co.,  14  N.  Y.  218 

Fero  r.  B.  &  S.  L.,  etc.,      22  "  209 

Hinds  V,  Barton,                 25  *'  544 

Ryan  v.  N.  Y.  C,  etc,  Co.,  35  *'  210 

Bedell  v.  L.  Isl.,  etc.,  Co.,   44  "  367 

Crist  V,  Erie,  etc.,  Co.,        58  "  638 

Briggs  V.  N.  Y.  C.  etc.  Co.,  72  "  26 

C.  F.  I.  Co.  V,  Erie,  etc.,    73  "  399 

Kalbfleisch  v.  L.  Isl.,  etc.,  102  "  520 

Seeley  r.  N.  Y.  C.  Co.,      102  "  719 

Read  t?.  Nichols,                  118  "  224 

Spier  V.  City  of  B.,            139  "  9 

Flinn  v.  N.  Y.  C.  etc.  Co.,  142  "  11 

Frace  r.  N.  Y.,  L.  E.,  etc.,  143  "  182 

Peck  V,  N.  Y.  C,  etc.,  Co.,  165  "  347 
Brown  r.  B.,  R.  A  P.  R.  Co.,  4  A.  D.  465 

Dechert  v.  Mun.  E.  L.  Co.,  9  "  573 

Dechert  v.  Mun.  E.  L.  Co.,  39  "  490 

Jamieson  v,  N.  Y.  etc.  Co.,  11  "  50 

Martin  v.  City  of  Bklyn.,  32  «  411 

Hemnan  v.  Sarles,             42  "  268 

Scott  V.  King,                      51  "  619 

Munson  v,  N.  Y.  C.  Co.,    55  "  523 
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Cases  Classified. 


[Part  III. 


Etc, 

,  32N.Y.339 

49 

*t 

420 

70 

tt 

112 

71 

tt 

380 

97 

*( 

607 

109 

u 

243 

115 

« 

679 

132 

« 

199 

160 

«( 

618 

165 

i< 

626 

10  A.  D.  635 

20 

« 

622 

22 

it 

610 

41 

tt 

1 

ol 

t< 

80 

67 

tt 

192 

72 

tt 

228 

72 

u 

357 

(2)    Woodland, 
Field  V.  N.  Y.  C.  etc  Co. 
Webb  V,  Rome,  etc.,  Co., 
Hays  V,  Miller, 
Miller  v,  L.  I.,  etc,  Co., 
Ferguson  v.  Hubbell, 
Collins  V,  N.  Y.  C  Co., 
O'Neill  r.  N.  Y.,  O.,  etc, 
Dwight  V,  Elmira,  etc, 
Hoffman  v.  King,  etc. 
Van  Inwegen  v,  P.  J.  etc. 
Brush  r.  L.  I.  R.  Co., 
Stooks  V,  Foote, 
Dougherty  v.  King, 
Dougherty  r.  King, 
Winters  v.  King, 
Weeks  v.  Erie  R.  Co., 
O'Reilly  r.  Erie  R.  Co., 
O'Reilly  v.  King, 


PEBSONAL   PROP.    BUKHED, 

{!)   At  Inns, 

Hulett  V,  Swift,  33  N.  Y.  671 

Ingalsbee  v.  Wood,  33    "     677 

Faucett  v,  Nichols,  64    "     377 

(2)   Vessels. 
Ridell  V.  N.  Y.  C.  Co.,        73  N.  Y.  618 
Cosulich  V,  Stand.  O.  Co.,  122    "     118 

(3)   Miscellaneous, 
Browning  r.  Hanford,  6  Den.  686 

Stone  V,  West.  Tr.  Co.,      38  N.  Y.  240 
Stewart  v.  Stone,  127     "     600 

Coldwell-W.  Co.  r.  SulFn,  3  A.  D.  359 
Snelling  v.  Yetter,  26    "     690 

Connelly  v,  Erie  R.  Co.,    68    "     642 
(See  Explosions,  Steam;  also  Class 
B.) 

FIRE-ESCAPES.     (See  Fires,  Hatch- 
ways, Trap-doors.) 

FLAGPOLES.     (See  Poles.) 


FLAGSTONES. 
Congreve  v.  Smith, 
Congreve  v,  Morgan, 
Babbage  v.  Powers, 
Kellogg  V,  Mayor,  etc., 
Brewer  v.  City  of  N.  Y., 


18N.Y.  79 
18  "  84 
130  "  281 
15  A.  D.  326 
31     "      244 


FLOODING.     (See  Water.) 

FLOORS.     (See  Holes,  Unsafe  Places.) 

FRESHETS.     (See  Water.) 

FRIGHT. 

Mitchell  V.  Roch.  Ry.  Co.,  161  N.  Y.  107 


FRIGHTS  OF  HORSES. 

Norris  r.  Kohler, 
Gillespie  v.  City  of  N.,       64 
Dyer  v.  Erie,  etc.,  Co.,       71 
Voak  V.  Nrth.  C,  etc,  Co.,  75 
Eggleston  v.  C.  Tpke.  Co.,  82 
Cosgrove  v.  N.  Y.  C.  Co.,  87 
Lowery  v,  Manh.,  etc.,  Co.,  99 
Rembe  v,  N.  Y.,  O.,  etc,    102 
Herrington  v,  Vil.  of  L.,    110 
Phillips  t>.  N.  Y.  C.  Co., 
Glasier  v.  Town  of  H., 
Lamming  v,  Galusha, 
Mitchell  V.  Turner, 
Tinker  v.  N.  Y.,  O.,  etc, 
Nilan  r.  R.  C.  G.  L.  Co., 


41N.Y.  42 
468 
228 
320 
278 
88 
158 
721 
145 
657 
447 
239 
39 
312 


127 
131 
135 
149 
167 


1  A.  D.  234 


Muller  V,  Vil.  of  Glens  F.,  11  *'  275 

Roblee  v.  Town  of  Ind.  L,,  11  "  435 

Young  V,  Town  of  M.,        11  "  480 

Studeor  v,  Vil.  of  Gouv'r,  15  "  229 

Van  Wie  v.  City  of  Mt.  V.,  26  "  330 

Bums  V.  Town  of  Farm'n,  31  "  364 

Barr  v,  Vil.  of  Bainbridge,  42  "  628 

Lewis  p.  Ballston  etc  Co.,  45  "  129 

Haines  v.  Keahon,               46  "  164 

Mulholland  v,  McKeever,    64  "  617 

Benson  v,  H.  R.  W.  P.  Co.,  72  "  270 
(See  also  Crossings,  Runaways.) 

GALLERIES.     (See  Falling  Things.) 

GANGWAYS. 

Fogassi  V.  N.  Y.  C.  Co.,      17  A.  D.  286 
(See  Vessels.) 

GAS. 

Armbruster  v.  Gas  L.  Co.,  18  A.  D.  447 
Siebrecht  v,  E.  R.  G.  Co.,  21  "  110 
Rosenheimer  v.  S.  etc.  Co.,  36  "  1 
(See  Explosions,  Sewer-gas,  Suffo- 
cation.) 
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GATES. 

Flanagan  v,  Atl.  A.  Co.,    37  A.  D.  476 
Fisher  v.  Bldjn  J.  Club,  60    "     446 
(See    Collisions,    Crushed,    Fences, 
Runovers,  Struck  67.) 

GRADES  OF  SIDEWALKS. 

Clemence  v.  City  of  Au.,  66  N.  Y.  334 
Urquhardt  v.  City  of  Og.,  91  "  67 
Urquhardt  r.  City  of  Og.,  97    "     238 

GRADING. 

Gardner  v.  Heart,  1  N.  Y.  628 

Radcliffe  t?.  The  Mayor,  4  "  196 
Folmsbee  v,  Vil.  of  Am.,  142  "  118 
Fuller  r.  City  of  Mt.  V.,  171  "  247 
Matter  of  Greer,  39  A.  D.   22 

GRAIN.     (See  Caving  in.) 

GRATINGS.       (See    Falling    Things, 
Hatchways.) 

GUARD-RAILS. 

Dougan  v,  Champl.,  etc.,  56  N.  Y.  1 
Cleveland  v,  N.  J.  S.  Co.,  68  "  306 
Cleveland  v.  N.  J.  S.  Co.,  89  "  627 
Cleveland  t?.  N.  J.  8.  Co.,  125  "  299 
Cleveland  t?.  N.  J.  S.  Co.,  167  "  678 
Camp  t?.  Wood,  76    "       92 

Kaare  v.  Troy,  etc.,  139    "     369 

Warner  r.  Vil.  of  Rand.,    18  A.  D.  458 
(See   also  Bridges,   Drowned,   Em- 
'bankments,       Excavations,       Fences, 
Holes.) 

GUARDS.     (See  Cattle-Guards,  Guard- 
Rails.) 

GUTTERS.      (See   Bridges,   Ice    and 
Snow.) 

HALLS.    (See  Unsafe  Places.) 

HATCHWAYS. 


Anthony  r.  Leeret,  105N.Y.691 

Sanford  v.  Stand.  O.  Co.,  118    "     571 
McSherry  v.  Vil.  of  C,      129    "     612 
Johnson  r.  N.,  etc.,  Co.  132    "     676 
(See  also  Shafts.) 

HAWSERS.     (See  Ropes.) 


HIGHWAYS. 

See 
Areas, 
Awnings, 
Blasting, 
Bridges, 
Canals, 
Coal-Holes, 
Collisions, 
Crossings, 
Crosswalks. 
Defective  Things, 
Embankments, 
Excavations, 
Explosions, 
Falls, 
Flagstones, 
Grades, 
Hatchways, 
Holes, 

Ice  and  Snow, 
Jumping, 
Mud, 


Obstructions, 

Piers, 

Planks, 

Poles, 

Projections, 

Rubbish, 

Runaways, 

Runovers, 

Sewers 

Slipping, 

Steps, 

Streams, 

Stumbling, 

Switches, 

Thrown  Down, 

Thrown  Off, 

Tracks, 

Upsets, 

Wagons, 

Water, 

Wrecks. 


Totten  r.  Phipps, 
McAlpin  r.  Powell, 


62N.Y.364 
70    "     126 


HIT  BY  THINGS.    (See  Struck  By.) 

HOD-HOISTERS. 

Duffy  V.  Williams,  71  A.  D.  110 

(See  Elevators.) 

HOISTS. 

THINaS    FALUNO    WHILB   IK    HOIST. 

Hannigan  v.  Union  W.  0>.,  3  A.  D.  618 

Bagley  v.  Consol.  Gas  Co.,  5  "  432 

Lake  r.  Wendt,                  21  "  276 

Ulrich  t?.  N.  Y.  C.  Co.,      25  "  466 

Golasso  r>,  Natl  SS.  Co.,  27  "  169 

Meehan  v,  Judson,              43  **  46 

Vincent  t?.  Alden,                 45  "  627 

Vincent  v,  Alden,               62  "  668 

Kennedy  t?.  Allentown,       49  "  78 
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O'Connor  v.  Hall,               52  A.  D.  428 

Kuedcel  v.  Ryder,               64  "  262 

James  v.  Signell,                 60  "  75 

De  Maio  t>.  Stand.  Oil  Co.,  68  "  167 
(See  Falls,  Hod-Hoisters.) 

HOLES. 

Wright  V,  Sanders,  3  Keyes,  323 

Weet  r.  VU.  of  Br.,  16  N.  Y.  161 

aty  of  Br.  17.  B'klyn,  etc.,  47  «  476 

Worster  t?.  42d,  etc.,  Co.,    60  "  203 

Wooster  v.  42d,  etc.,  Co.,    71  "  471 

Hines  v.  aty  of  L.,             60  «  236 

Johnson  v.  Freel,                  60  "  679 

McGarry  v.  Loomis,             63  "  104 

Bassett  v.  Fish,                     76  "  303 

Goillotel  V.  The  Mayor,      87  "  441 

Littlewood  r.  The  Mayor,  89  "  24 

Homer  v,  Everett,                91  "  641 

Bullock  r.  The  Mayor,        99  "  664 

Gage  V.  ViU.  of  H.,           106  "  667 

Harring.  v.  City  of  B.,      119  "  166 

Filbert  v,  D.  A  H.,  etc.,    121  "  207 

McQuigan  r.  D.,  L.,  etc.,    122  "  618 

City  of  R.  17.  Campbell,     123  "  406 

Charlock  v,  Freel,               126  "  367 

Chisholm  t\  The  State,       141  "  246 

Beltz  r.  C.  of  Yonkers,     148  "  67 

Sprague  v.  Rochester,        169  "  20 

Sheehy  r.  Mayor,               160  "  139 
McMahon  17.  Mayor,  etc.,     lA.  D.  321 

Sharpsteen  i\  L.,  etc.,  Co.,  3  "  144 

Heffem  v.  Hunt,                     8  **  686 

Grant  17.  Town  of  Enfield,  11  "  368 

Smith  17.  Mayor,  etc.,          17  '*  438 

Fischer  r.  Franke,               21  "  635 

Howell  17.  Henderson,          22  "  567 

McNish  V,  Vil.  of  Peeks.,  22  "  631 

Fredenberg  17.  City  of  Syr.,  26  "  630 

Laverdure  17.  Mayor,  etc.,  28  "  66 

Connor  r.  Mayor,  etc.,        28  "  186 

Lehman  17.  City  of  Blclyn,  30  "  306 

O'Brien  r.  City  of  Syr.,      31  "  328 

O'Brien  t7.  aty  of  Syr.,       42  "  624 

Duffy  17.  Mayor,  etc.,          38  "  624 

Richardson  v,  aty  of  Syr.,  41  "  118 

Soper  V,  Town  of  Greenw.,  48  **  354 

Getzoff  17.  aty  of  N.  Y.,    51  "  450 

Sprague  r.  aty  of  Roch.,    52  "  53 


Morrison  v.  City  of  Syr.,  53  A.  D.  490 
Smith  17.  Vil.  of  Henderson,  64  "  26 
Osterhout  17.  Town  of  B.,  55  "  198 
Hamilton  17.  aty  of  Buff.,  55  "  423 
Moss  17.  Crinunins,  57    **     587 

Echert  r.  aty  of  N.  Y.,  50  "  611 
Barry  r.  VU.  of  Pt.  Jenris,  64  "  268 
Morrissey  17.  Smith,  67    "     189 

Crane  v,  BOclyn  H.  R  Co.,  68  "  202 
Griebel  17.  BTclyn  H.  R.  Co.,  68  "  204 
Welch  17.  Syr.  R.  T.  Co.,  70  "  362 
(See  also  Bridges,  Carpets,  Caving 
in,  Coupling  Cars,  Crossings,  Cross- 
walks, Excavations,  FaUs,  Plank- 
walks,  Stairways.) 

HOOKS. 

King  17.  N.  Y.  C,  etc.,  Co.,  66  N.  Y.  181 
King  17.  N.  Y.  C,  etc.,  Co.,  72  "  607 
Burke  17.  Witherbee,  98    "     662 

KeUy  17.  S.  B.,  etc.,  Co.,    109    **      44 
Carlson  t7.  Phoenix  B.  Co.,  132    *'     273 
(See  Hoists.) 

HORSES.        (See     Animals,     Falling 
Things,  Fences,  Frights,  Runaways.) 

HYDRANTS.     (See  Obstructions.) 

ICE  AND  SNOW. 

FALL  OF  PEBSOKS. 

(On  Highways.) 

Todd  c.  City  of  Troy,  61 N.  Y.  506 

Clemence  r.  C.  of  Auburn,  66  "  334 

Evans  r.  C.  of  Utica,         69  "  165 

Moore  y.  Gadsden,              87  **  84 

Moore  V.  Gadsden,               93  "  12 

WenzUck  v.  McCotter,         87  "  122 

Urquhart  17.  City  of  Gg.,    91  "  67 

Urquhart  17.  City  of  Og.,    97  "  238 

Dickinson  i?.  The  Mayor,    92  *'  684 

Reid  17.  The  Mayor,            97  "  620 

Allison  17.  Vill.  of  Mid.    101  «  667 

Twogood  17.  The  Mayor,    102  "  216 

Pomfrey  r.  Vill.  of  Sar.,    104  "  459 

Taylor  r.  City  of  Y.,          105  «  202 

Kinney  v.  City  of  Troy,    108  "  667 

Kaveny  17.  aty  of  Troy,    108  "  671 

Bishop  V.  ViU.  of  Go.,      120  «  337 
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Harringt.  v.  C.  of  Buff.,   121 N.  Y.  147 

Gillrie  v.  City  of  L.,          122  "  403 

McNally  v.  Citj  of  Co.,      127  «  360 

Keane  v.  Vil.  of  Wa.,        ISO  "  188 

Ayres  V,  Vil.  of  H.,            130  "  666 

Weston  V,  aty  of  Tr.,       139  "  281 

Woolsey  v,  Vil.  of  EUen.,  155  "  578 

Liehtenstein  t?.  Mayor,     159  "  500 

Donnolly  v.  Citj  of  R.,     166  "  315 

Tremblay  v.  Harm.  Mills,  171  "  598 
Brown  r.  Wysong,                lA.  D.  423 

Brown  v.  Foster,                    1  "  578 

Foley  t\  Mayor,  etc.,            1  "  586 

Anthony  r.  Vil.  of  G.  F.,    4  "  218 

Buck  r.  Vil.  of  G.  F.,            4  "  323 

Hawley  v.  City  of  Glov.,      4  "  343 

Grand  v.  Livingston,              4  "  589 

Stapleton  t?.  City  of  N.,       9  "  39 

Macauley  v.  Schneider,        9  "  279 

Mclnemey  t?.  City  of  El.,    11  "  354 

Conklin  v.  City  of  El.,        11  "  402 

MeCarty  v.  City  of  Lock.,  13  "  494 

McPherson  i\  City  of  Buf.,  13  "  502 

Stone  V.  City  of  Poughk.,    15  "  582 

Walsh  r.  aty  of  Buffalo.  17  "  112 

Deufel  V.  Long  Isl.  aty,  19  "  110 

Thompson  v.  Vil.  of  S.  S.,  22  "  186 

Rohling  V.  Eich,                    23  "  179 

O'Keeffe  v.  aty  of  N.  Y.,  29  "  524 

Staley  v.  Mayor,  etc.,          37  "  498 

Loois  V.  Eureka  Club,          37  "  628 

Hogan  V.  City  of  Waterv.,  42  "  325 

Lee  r.  Vil.  of  Greenwich,    48  "  391 

Beck  r.  aty  of  Buffalo,     60  "  621 

Hawkins  v.  Mayor,  etc.,     54  "  258 

Morris  v.  Vil.  of  S.  S.,        55  "  263 

O'Hara  r.  City  of  B'klyn,  57  "  176 

Berger  v.  Mayor,  etc.,         65  "  394 

Crawford  r.  aty  of  N.  Y.,  68  "  107 

Graham  v.  aty  of  P.,        68  "  262 

Shelderberg  r.  Vil.  of  T..    70  "  623 

WiUiams  r.  Vil.  of  P.  C,  72  "  505 

(On  Carrier's  Premises.) 
Mowrey  v.  Cent,  aty  R.,  51  N.  Y.  666 

Weston  V.  N.  Y.,  etc.,  Co.,  73  "  596 

Dixon  t?.  B'klyn,  etc.,  Co.,  100  "  170 

Palmer  v.  Penn.,  etc.,  Co.,  Ill  "  488 

Kelly  V.  Manh.,  etc.,  Co.,  112  "  443 
Rusk  V.  Manh.  Ry.  Co.,     46  A.  D.  100 


(On  Employer's  Premises.) 
Kiffin  V.  Wendt>  39  A.  D.  229 

FALL  OF  ICK. 

Allen  V.  Banks,  7  A.  D.  405 

Geraty  r.  National  I.  Co.,  16    "     174 
(See  also  Falls,  Slipping.) 

IMPURE  WATER.     (See  Water.) 

INFECTION.       (See  Contagious  Dis- 
eases.) 

INSECURE  LOADS.     ( See  Vehicles. ) 

INTOXICATION. 


(CIV.   DAM.  ACT.) 


Bertholf  v,  O'Reilly, 
Volans  t?.  Owen, 
Mead  v,  Stratton, 
Neu  V.  McKechnie, 
Moriarty  r.  Bartlett, 
Blatz  V.  Rohrbach, 
Reid  V,  Terwilliger, 
Hall  V.  Germain, 
Dudley  r.  Parker* 
Quinian  v.  Welch. 
Lawson  v.  Eggleston, 


74  N.  Y.  509 


74 

87 

95 

99 

116 

116 

131 

132 

141 


520 
493 
032 
651 
450 
530 
536 
386 
158 


28  A.  D.    52 


MISCELLANEOUS. 

Warner  v.  N.  Y.  C.  Co.,    44  N.  Y.  465 

Laning  r.  N.  Y.  C.  Co.,       49  "  521 

Brickner  t?.  N.  Y.  C.  Co.,     49  "  672 

Chapman  v.  Erie,  etc.,  Co.,  55  "  579 

Milliman  i\  N.  Y.  C.  Co.,    66  "  642 

Tolman  r.  Syr.,  etc.,  Co.,   98  "  198 

Monk  V.  Town  of  N.  U.,      104  "  552 

JERKS.      (See  Falls,  Running-boards, 
Runover.) 

JOSTLED.     (See  Falls,  Runover.) 
JUMPING. 

FBOM    MOTINO   TRAIN    OB   CAR. 

Morrison  v.  Erie,  etc.,  Co.,  56  N.  Y.  302 
Burrows  r.  Erie,  etc.,  Co.,  63  "  556 
Bucher  r.  N.  Y.  C.  Co.,  98  "  128 
Albert  v.  Sweet,  116    "     363 
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Cases  Classified. 


[Partin. 


Morris  v.  N.Y.,0&W.Co.  148  N.  Y.  88 
Bennett  r.  Long  Isl.  Co.,  163  **  I 
Girvand  t?.  N.  Y.  C.  Co.,  166  "  289 
SimpBon  t?.  Cent.  Vt.  R.  Co.,  5  A.  D.  614 
Geogagn  v,  N.  Y.,  etc.,  Co.,  10  *'  454 
Cassidy  v.  Nas.  El.  R.  Co.,  23  *'  626 
Reiser  r.  N  Y.  A  H.  R.  Co.,  24  "  23 
Poulaen  v,  N.  El.  R.  Co.,  30  "  246 
Leonard  v.  B.  H.  R.  Co.,    67    "     126 

MISCELLANEOUS. 

Coulter  V,  Am.M.U.E.  Co.  66  N.  Y.  586 
Twomley  v,  Ct.  Pk.etc.Co.  69  "  168 
Dyer  t?.  Erie,  etc.,  Co.,  71  "  228 
Ansteth  vf  Buff.  Ry.  Co.,  146  "  210 
Lewis  t?.  Long  Isl.  R.  Cft.,  162  "  62 
Howard  v.  Ludwig,  171    "     607 

White  V,  Eidlitz,  19  A.  D.  266 

White  V.  Eidlitz,  38    "     149 

Farrell  v.  Tathan,  36    "     319 

Armaindo  v,  Ferguson,  37  "  160 
Halstead  v.  Vil.  Warsaw,  43  "  39 
Fitzgerald  t?.  Rodgers,         68    "     298 

KICKED. 

BY  HOBSE. 

Lawlor  v.  French,  2  A.  D.  140 

Ray  V.  Keene,                      19  "  147 

McHugh  V.  The  Mayor  etc.  31  "  299 

Tolmie  v.  Stand.  Oil  Co.,  59  "  332 

Woodward  P.  Loomis,         64  "  27 

Martin  t?.  Farrell,                 66  "  177 
(See  Animals,  Trampled.) 

BY  SERVANT. 

Niendorff  v.  Man.  Ry.  Co.,  4  A.  D.   46 
Kring  V.  N.  Y.  C.  Co.,        46    "     373 
(See  Ejection.) 


KNOCKED    DOWN. 

Struck  By.) 


(See    Runover, 


KILLING.  (See  Murder.— Accidents 
resulting  in  death  classified  with 
those  not  so  terminating.) 

LADDERS. 

Marsh  v,  Chickering,  101  N.  Y.  396 

Rexford  v.  The  State,        106    "     229 


Cahill  V.  Hilton^ 
Kiffen  v.  Wendt, 


106N.Y.512 
39  A.  D.  229 


LANDSLIDES. 

Gardiner  v.  Heart,  lN.Y.fi28 

Van  Rens.  v,  Alb.&W.  Co.  62    «      65 
(See  Derailment.) 


LAY-FIGURES. 

Stairways.) 


(See    Obstructionsi 


LEAKS.     (See  Gas,  Pipes,  Water.) 
LIFE.     (See  Saving  Life.) 
LOADS.     (See  Insecure  Loads.) 
LOCKS.     (See  Canals,  Unsafe  Plac^) 
LOGS.     (See  Drifting  Things.) 

LUMBER.     (See  Falls,  Piles,  Sweep- 
ing Things,  Vehicles.) 

machines/ AND  MACHINERY. 

SEBV.  INJURED. 

(1)  Minora, 
Finnerty  v.  Prentice,  75N.Y.615 

ffickey  V.  Taaffe,                  99  "  204 

Hickey  v.  Taaffe,                 105  "  26 

Hayes  v.  Bush.,  etc.,  Co.,    102  "  648 

Budcley  v.  GuttaP.etc.Co.  113  "  540 

Cullen  V.  Nat.  Sheet  Co.,   114  "  45 

McCarragher  r.  Rogers,     120  "  526 

White  V.  Witteman  Co.,    131  "  631 

Dingley  r.  Star  Kn.  Co.,    134  "  552 

Ogley  t?.  Miles,                     139  "  458 

Crown  V.  Orr,                       140  "  450 

Marstaller  v.  Mills,             143  "  398 

Jung  V.  Keuffel,                  144  «  381 

Kaplau  t?.  N.  Y.  Bisc.  Co.,  151  "  171 
Fox  V.  Le  Comte,                  2  A.  D.  61 

De  Young  r.  Irving,              6  "  499 

Sciolina  v.  Erie  Preserv.  Co.  7  "  417 

Ekendahl  v,  Hayes,             10  "  487 

Koehler  f?.  Syr.  Sp3ifg.  Co.  12  «  60 

Fitzhenry  v.  Lamson,          19  "  54 

O'Hare  P,  Keeler,                  22  "  191 

O'Connor  v.  Barker  &  Co.,  25  "  121 

Stimper  v.  Fuch8&L.M.Co.  26  "  333 
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Byrne  v.  Nye  A  W.  C.  Co.,  46  A.  D.  479 
Campbell  v,  Jughardt,  50    "     460 

Saverio-Cella  u.  Bk.,  etc.,  55  "  98 
Wabl  r.  Chatillon  A  Sons,  56  "  554 
Marino  v.  Lehmaier,  62    ''       43 


(2)  Other  Berv, 


81  N.  Y.  516 


87 

Co.,  101 

103 

106 


Crispin  r.  Babbitt, 
Ryan  t?.  Wilson, 
Sweeney  v,  Ber.  &  J. 
Shaw  V,  Sheldon, 
Cahill  V,  Hilton, 

Hartwig  v.  Bay  St.etcCo.  118  " 

Odell  V,  N.  Y.  C,  Co.,        120  " 

Eldridge  v.  Atlas  SS.  Co.,  134  " 

Harley  v.  Buff.,  etc.,  Co.,    142  " 

McCue  t?.  Nat.  Starch  Co.  142  " 

Hughes  V,  Co.  of  Monroe,  147  " 

Kinsley  v.  Post,  148  " 

Schulz  t?.  Rohe,  149  *' 

Borgeson  r.  U.  S.  Proj.  Co.  2  A.  D. 

Irvine  v.  Palmer  M^.  Co.,    2  " 

Dumes  v,  Si«er,  3  " 

Graves  v.  Brewer,  4  " 

Cmielewski  t?.  M.  S.  R.  Co.,  11  " 

Prescott  17.  Liththogr.  Co.,  20  '* 

Strauss  t?.  HabermanM.Co.  23  ** 

Strauss  v.  HabermanM.Co.  26  " 

Kochman  r.  Chase,  32  ** 

Kochman  v.  Chase,  39  ** 

Freeman  v.  Dennison  M.Co.  40  " 

Spencer  v.  Worthington,     44  " 

Wells  V,  CeUuloid  Co.,         52  « 

Stantke  v,  Swits  Conde  Co.  53  " 

Flinn  t?.  World's  D.  M.  A.,  54  " 

Flinn  t>.  World's  D.  M.  A.,  64  " 

Cohen  v,  Yetter,  54  " 

Dzibienskl  v,  Mott  I.  Wks.  56  " 

Hoes  V.  Ocean  SS.  Co.,        66  " 

Wilson  V.  Am.  S.AC.P.  Co.  66  " 

Carlson  t?.  Walsh,  56  " 

Scanlan  r.  Kahn,  68  '' 

Rice  V.  Eureka  Paper  Co.,  70  " 


471 
520 
667 
612 
664 
323 
187 

31 
106 

49 
372 
132 

57 

69 

11 
327 
111 

97 

1 

623 

630 

641 

99 
496 
522 
500 
564 
490 
633 

58 
259 
627 
551 
644 


MISC.  FEBSOKS. 

Ackert  r.  Lansing,  69  N.  Y.  646 

Larmore  t?.  Crown  Pt.  etc.  101    **     391 
Flinn  v.  World'sD.M.Assn.  54  A.  D.  564 
Flinn  t?.  World'8D.M.Assn.  64    **     490 
(See  also  Appliances,  Belts,  Saws.) 

40 


MAIL-BAGS.     (See  Missiles.) 
MALPRACTICE. 

OF  ABCHITBCT8. 

Lake  v.  McElfatrick,         139  N.  Y.  349 

OF  DENTISTS. 

Hannon  t?.  Sieg.-Cp.  Co.,  167  N.  Y.  244 

OF  DOCTOBS. 


Gates  V,  Preston, 

41N.Y 

.113 

Baird  v.  QiUett, 

47    « 

186 

Carpenter  v,  Blake, 

50    " 

696 

Carpenter  v,  Blake, 

75    " 

12 

Blair  v,  Bartlett, 

76    « 

160 

Doyle  V.  N.  Y.  Eye&KInf 

.  80    " 

631 

Laubheim  u.  De  Kon.,  etc. 

107    " 

228 

Barton  v,  Govan, 

116    ** 

668 

Dubois  V,  Decker, 

130    « 

325 

Allan  V.  State  SS.  Co., 

132    " 

91 

Link  r.  Sheldon, 

136    " 

1 

Sorensen  v,  Balaban, 

11  A.  D 

.164 

Yaggle  r.  Allen, 

24    " 

594 

Ward  t?.  St.  Vin.  Hospital 

,39    " 

624 

Ward  t?.  St.  Vin.  Hospital,  65    " 

64 

Hennessey  v.  Kelley, 

65    " 

447 

Collins  f?.  N.Y.R-G.Med.S. 

,59    " 

63 

Gerken  t?.  Plimpton, 

62    « 

36 

OF  ULWYEBS. 

Bowman  v,  Tallman, 

40  How.  Pr.  1 

Jaquiss  v,  Hagner, 

72  N.  Y.  605 

Stewart  v.  Morss, 

79    " 

629 

Whitney  v,  Martine, 

88    « 

535 

Weyerhauser  v.  Dun, 

100    " 

150 

Byrnes  v.  Palmer  et  al.. 

18  A.  D 

.      1 

Couse  f>.  Horton, 

23    " 

198 

Matter  of  Barkley, 

42     " 

597 

Kissam  r.  Bremerman, 

44    " 

588 

Clark  r.  Pemberton, 

64    « 

416 

Childs  V.  Comstock, 

69    " 

160 

MEDICINES.     (See  Poisons.) 

MILLS.     (See  Private  Prem.) 

MINING.      (See   Caving  in.   Excava- 
tions.) 

MISSILES. 

(BAIL,  STICK,  ICAILBAO,  ETC.) 

Poucher  r.  N.  Y.  C.  Co.,    49N.Y.263 
Svenson  t?.  Atl.  M.,  etc.  Co.  57    "     108 
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Cases  Classified. 


[PartnL 


Courtney  v.  Baker,  60N.Y.     1 

Carpenter  v.  B.&Al.etc  Co.  97  "  494 
Sullivan  v.  Dunham,  161    "     290 

Mannion  v,  Hagan,  9A.  D.   98 

Smith  V,  Lidgerw'd  M.  Co.  56  **  528 
Smith  V.  LidgeiVd  M.  Co.  60  "  467 
Apati  r.  D.,  L.  &  W.  R.  Co.  64  "  515 
Shilagi  V.  D.-McL.  Con.  Co.  71  "  152 
(See  Explosions,  Falls.) 

MOBS. 

Atl.  Dock  Co.  V,  City  of  B.  3  Keyes,  444 
Ely  V,  Superv.  of  Niag.  Co.  36  N.  Y.  297 
Atl.  D.  Co.  r.  The  Mayor,  53  "  64 
Salisbury  i.  Co.  of  Wash.,  30  A.  D.  187 
Marshall  r.  aty  of  Buflf.,  50  "  149 
Marshall  v.  City  of  Buff.,    63    "     603 

MOLTEN  SLAG. 
Fowler  r.  Buff.  Purn.  Co.,  41  A.  D.   84 
(See  Explosions.) 

MUD.     (See  Obstructions.) 

MUD-SCRAPERS.     (See  Obstructions, 
Piles.) 


MURDER. 

Eraser  v.  Freeman, 


43  N.  Y.  566 


NAVIGABLE    STREAMS.     (See  Ob- 
structions, Wires.) 

OBSTRUCTIONS. 

ON    HIGHWAYS. 

On  Land. 

(In  streets  and  roads,  causing  up- 
sets, collisions,  or  runaways,  such  as 
Dirt,  Hydrants,  Piles,  Projections  over 
Curb,  Rails  above  Level,  Rubbish, 
Scrapers,  Snow-Banks,  Stones,  Timbers, 
etc.) 

Griffin  v.  The  Mayor,  9  N.  Y.  456 

Ploedt  V.  The  Mayor,  65    "     666 

Gorham  f>.  Vil.  of  Coop.,  59  "  660 
City  of  R.  V.  Alontgomery,  72  "  65 
Lowery  r.  B'klyn,  etc.,  Co.,  76    «       28 


Ring  V.  City  of  Co.,  77  N.  Y.   83 

Drinkw.  v.  Dinsmore,          80    *'  390 

Wooley  V.  Grand  St.,  etc.,  83    "  121 

Platz  r.  aty  of  Co.,           89    "  219 

Reining  v.  aty  of  B.,         102    "  308 

Teets  f?.  ViL  of  M.,              106    «  651 

Whitney  v.  Town  of  TL,    127    **  40 

Schild  V.  Ct.  Pk.,  etc.,  Co.,  133    "  446 

Breil  v.  City  of  B.,             144    "  163 

Reiss  V.  Town  of  Pel.,        170    "  54 
Dougherty  v.  Vil.  Horseh'ds  5  A.  D.  625 

Lane  v.  Ct.  Syr.  A  Ry.  Co.  12    «  118 

Gulliver  v.  Blauvelt,            14    "  523 

Weber  v.  Buff.  Ry.  Co.,       20    «  292 

0)xhead  v.  Johnson,            20    "  605 

Meenagh  v.  Buckmaster,     26    '^  451 

Johnson  v.  aty  of  Pough.,  29    "  16 

Storey  V.  aty  of  N.  Y.,      29    «  316 

Wiley  V.  Smith,                    25    *'  351 

Lawton  v,  Olmstead,            40    "  544 

Fisher  v.  aty  Mt.  V.,         41    "  293 

Fitch  V.  Cent.N.Y.T.AT.Co.  42    "  321 

Morgan  v.  Vil.  Penn  Yan,  42    "  582 

Collett  V.  Mayor  etc.  N.  Y.  51    "  394 

Hutton  V.  Perry  Knit.  Co.,  52    "  634 

Smalley  r.  Y*k.El.L.&P.Co.  56    "  547 

Lloyd  V,  VU.  of  Walton,      57    "  288 

Newell  V,  Tn.  Stony  Point,  59    "  237 

Walters  v.  Syr.R.T.Ry.  Co.  64    "  150 

Schosek  v.  Vil.  Hamburg,  68    "  650 

Hulse  V.  Town  of  Goshen,  71    "  436 

Jewell  V.  aty  of  Ithaca,    72    "  220 
(See  Highways,  Poles,  Wires.) 

(On  Sidewalks,  causing  passengers  to 
slip,  sttmible  or  fall,  such  as  Hatch- 
ways, Mud,  Piles,  Platforms,  Skids, 
Stepping-stones,  Water,  etc.) 

Keesel  v.  Butler,  53  N.  Y.  612 

Nelson  v,  Vil.  of  Canis,      100    "  89 

Welsh  r.  Wilson,                 101    «  254 

Dubois  t?.  aty  of  K.,           102    "  219 

Shock  r.  aty  of  C,            108    "  648 

Bly  V,  Vil.  of  W.,                120    "  506 

Jorgensen  v.  Squires          144    **  280 

Saumby  t?.  aty  of  Roch.,  145    "  81 

Whalen  r.  at.  Gas.  L.  Co.  151    "  70 

Jones  r.  aty  of  Albany,    151    "  223 

Mayor  t?.  Biudy,                151    "  «" 
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Woolsey  t?.  Vil.  of  EUen.,  166  N.  Y.  673 

Nelson  v,  Vil.  of  Oneida,    166  "  219 

Sheehy  v.  City  of  N.  Y.,      160  •*  139 

Murphy  v.  Leggett,            164  "  121 

Robert  v.  Powell,               168  "  411 
Purcell  V.  Lauer,                  14  A.  D.   33 

Clteilly  V,  L.  I.  R.  Co.,      16  «  79 

Foggett  V,  Fischer,               23  "  207 

Collins  t7.  Mooney  &  Glcen,  26  "  187 

Coon  r.  Froment,                 26  "  260 

Lundbeck  17.  City  of  BTclyn  26  «  696 

Linehen  t?.  West.  El.  Co.,    29  "  462 

Rhodes  v.  Lewin,                  33  *'  369 

Williams  p.  aty  of  BTclyn,  33  "  639 

Place  V,  City  of  Yonkers,    43  "  380 

Jordan  p.  City  of  N.  Y.,    44  "  149 

Johnston  r.  Phoenix  B.  Co.,  44  "  681 

Rysdyke  P.  Tn.  Mt.  Hope,  46  "  624 

Pickett  V,  Tn.  W.  Monroe,  47  "  629 

Ramsey  r.  Nat.  Con.  Co.,  49  "  11 
(See  also  Highways.) 

(On  Bridges.) 

Fordham  r.  Gouv.  Vil.,     160  N.  Y.  641 
Kane  r.  aty  of  Yonk.,       169    "     392 

In  Water. 
(Dangers    to    navigation,    such    as 
Wrecks,    Tel.    Wires,    Spiles,    Uneven 
Bottoms,  etc.) 

Merritt  r.  Earle,  29N.Y 

Blanchard  v.  West.  U.  Co.  60    " 


Seaman  P,  The  Mayor,  80 

Barber  r.  Abendroth,  102 

Cooley  p.  City  of  Alb.,  132 

Vrooman  P.  Rosters,  132 

McCTaldin  r.  Parke,  142 


116 
610 
239 
406 
146 
167 
664 


ON  CABBIER'S  PBEiaSES. 

Ayers  p.  Del.,  L.,  etc.,  Co.  168  N.  Y.  264 
Lycett  V.  Man.  Ry.  Co.,  12  A.  D.  326 
Lycett  r.  Man.  Ry.  Co.,  48  "  624 
Joly  p.  N.  Y.,  etc.,  Co.,      48    "     624 

MISCELLANEOUS. 

(To  safe  passage  in  Aisles.) 
Sherman  r.  Del.  L.etc.Co.  106  N.  Y.  642 
Hart  t?.  Orennell,  122    "     371 

Domey  p.  O'Neill,  34  A.  D.  497 


Domey  p,  O^eill,  49  A.  D.     ft 

Domey  p.  O'Neill,  60    "       Id 

(See  also  Private  Prem.,  Stairways^ 
Stores,  Tripped.) 

OIL.     (See  Explosions,  Fires.) 
OVER-DRIVING. 


Bertholf  r.  O'Reilly, 


74N.Y.60ft 


OVER-FLOWS.     (See  Water.) 
PARADES.     (See   Shooting.) 
PARCELS.     (See  Fallings  Things.) 
PASSING  THINGS.    (See  Struck  By.) 
PERCOLATIONS.     (See  Water.) 

PIERS. 

Radway  p.  Riggs, 
Clancy  c.  Byrne, 
Swords  p,  Edgar, 
Macauley  p.  The  Mayor, 
Kennedy  r.  The  Mayor, 
Ahem  p.  Steele, 
Cavin  p.  City  of  Br., 
Ocean,  etc.  r.  Co.  Tr.  Esp.,  134 

(See  also  Collisions,  Falling  Things^ 
Holes,  Obstructions,  Unsafe  Places.) 

PIGS.     (See  Animals.) 

PILES.    (See  Falling  Things,  Obstruc- 
tions.) 


37  N.  Y.  26ft 

66 

« 

129 

69 

tt 

28 

67 

t( 

602 

73 

tt 

365 

115 

tt 

203 

119 

tt 

630 

134 

tt 

461 

PILLARS. 

Boards.) 


(See     Poles,     Running- 


PIPES. 

Goetz  p.  Met.  fit.  Ry.  Co.,  64  A.  D.  366 
Meekir  p,  Rem'gtonAS.Co.  62  **  472 
Meeker  r.  Rem'gton&S.Co.  62  "  476 
(See  Explosions,  Falling  Things^ 
Scalded,  Steam-Pipes,  Water.) 

PLACES.    (See  Unsafe  Places.) 

PLANK-ROADS  AND  WALKS. 
Ireland  p.  Osw.,  etc.,  Co.,  13  N.  Y.  626 
Diveny  r.  Oily  of  El.,         61    "     60a 
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Cases  Classified. 


[Part  HL 


De  Forest  v.  City  of  U.,    69  N.  Y.  614 

Niven  r.  City  of  R.,            76  "  619 

BuBsell  V.  Vil.  of  Canis,      98  "  496 

Jewhurst  r.  aty  of  Syr.,  108  "  303 

Cl&pper  V.  Town  of  H.,       131  "  382 

Seymour  t?.  Vil.  of  Sal.,       137  "  364 
(See  also  Falls,  Holes.) 

l^LAKKS. 

i^oriarty  t?.  City  of  Albany,  8  a.  D.  118 

Crocker  v.  Vil.  of  Fair  H.,  12  «  624 

Sutton  r.  Vil.  of  Palm.,     12  "  626 

Teasdale  t?.  Malone  Vil.,     17  '*  186 

Branagan  v.  L.  I.  R.  Co.,      28  *'  461 

:  Schubert  v.  Cowles,             31  "  418 

Thurbert?.  Vil.  ofBrockp%62  «  621 

Xeggett  t?.  Ct.  Watertown,  66  '*  321 
/See  Falling  Things.) 

BLASTER.     (See  Ceiling.) 

PLATFORMS. 

Fox  V.  Buffalo  Park,  21  A,  D.  321 

Cramer  v.  Slade,  66    ''       69 

Knk  r.  Slade,  66    "     106 

Barrett  v,  Lk.  On.  B.  I.  Co.  68    **     601 
(See  Falls,  Holes,  Obstructions,  Run- 
ning-Board,  Scaffolds,  Thrown-Off.) 

POISON. 

Thomas  v.  Winchester,  6N.  Y.  397 
<iuin  V.  Moore,  16    "     432 

Byall  V.  Kennedy,  67    "     379 

"Wohlfahrt  V.  Bickert,  92    "     490 

Allen  V.  St.  L.  SS.  Co.,  132  "  91 
T^undt  V.  Olokner,  160    "     671 

Hughes  V,  City  of  Auburn,  161  "  96 
Berry  v.  Atl.  W.  &  L.  O.  Co  30  A.  D.  206 
Oeorge  v.  Cypress  H.  Cem.,  32  "  281 
McVeigh  V.  Gentry,  72    "     698 

(See  also  Gas,  Impure  Water,  Sewer 
Cas,  Suffocation,  Water,  auh  nom,, 
Drinking. ) 

POLES. 

FALLING. 

(Such  as  Flag,  Telegraph,  Thills.) 
English  V.  Brennan,  60  N.  Y.  609 

Ward  r.  Atl.  A  P.  Tel.  Co.,  71  "  81 
Cohen  v.  The  Mayor,        113    "     632 


Cohen  i?.  The  Mayor,  128  N.  Y.  594 
Flood  V.  West.  U.  Tel.  Co.,  131  "  603 
Lenz  V,  Aldrich,  6  A.  D.  178 

Sullivan  v.  McManus  et  al.,  19  "  167 
Gibbons  v.  Brush  El.  B.  Co  36  '^  140 
Biker  v.  N.Y.CAW.By.Co.  64    «     357 

OOLLIDUTO. 

(Such  as  in  yehides  meeting  or  turn- 

ing  with  loads  projecting.) 
Sheehy  v.  Buiger  62  N.  Y.  558 

Hill  V.  Ninth,  etc.,  Co.,  109  "  2S9 
Alex.  V,  Roch.,  etc.,  Co.,    128    "       13 


21  A.  D.  45 
34    •*     217 

28    «     467 


Miller  v.  Erie  R.  Co.. 
Miller  v.  Erie  R.  Co., 
Garrison  v,  McCuUough, 
(See  Struck  By.) 


PRIVATE  CROSSINGS.  (See  Run- 
overs.) 

PRIVATE  PREMISES.  (See  Bridges, 
Excavations,  Falling  Things,  Holes, 
Machines,  Stores,  Tools,  Unsafe 
Places.) 

PRIVYS.     (See  Falling  Things.) 

PROJECTIONS.    (See  Obstructions.) 

PUBLIC  CROSSINGS.  (See  Collisions, 
Runovers.) 

PUBLIC  PREMISES.  (See  Highways, 
Piers,  Unsafe  Places.) 

PUSH-STICKS.     (See  Poles.) 

QUASI  PUBLIC  PREMISES.  (See 
Bridges,  Carrier's  Premises,  Unsafe 
Places.) 

RADIATORS.     (See  Explosions.) 

RAFTS.     (See  Drifting  Things.) 

RAILINGS.      (See  Guard-Rails.) 

RAILROADS.  (See  Bridges,  Road- 
beds.) 
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RAILS    for  guarding.      (See  Bridges, 
Guard-Rails.) 

RAILS    of  roads.      (See  CroBswalks, 
Obstructions,  Switches.) 

RAIN.   (See  Storms,  Water.) 

REINS. 

PhiUips  V,  N.  Y.  C.  Co.,  127N.Y667 

RESCUING. 

PERSONS. 

teckert  t?.  L.  I.,  etc.,  Co.,  43  N.  Y.  502 
Spooner  v,  D.,  L.,  etc.,  Co.  116  "  22 
Gibney  v.  The  State,  137    "         1 

PBOPERTT. 

Bemhard  v,  Rs.  &  S.  1  Abb.C.AJ).ldl 
Rexter  v.  Starin,  73  N.  Y.  601 

Wasmer  r.  D.,  L.,  etc.,  Co.,  80    "     212 

RIGGING.     (See  Ropes,  Scaffolds.) 

ROADBEDS. 

Meehan  v.  Syr.  B.,etc.,  Co.,  73  N.  Y.  585 

Wasmer  v,  D.,  L.,  etc.,  Co.,  80    "  212 

Hawley  v.  North,  etc.,  Co.,  82    "  370 

Payne  v,  Tr.  A  B.,  etc.,  Co.,  83    "  672 

Masterson  v,  N.  Y.  C.  Co.,  84    "  247 

Spooner  v,  D.,  L.,  etc.,  Co.  115    "  22 

Hoyt  t?.  N.  Y.,  L.  E.,  etc.,  118    "  399 
(See  Crossings,  Derailment.) 

ROADS.     (See  Highways.) 

ROCKS. 

Rhodes  v.  Lauer,  32  A.  D.  206 

Golden  17.  Si^hardt,            33  "  161 

Dolan  V,  McLaughlin,          33  "  628 

Tetherton  v.  U.  S.  T.  Co.,  41  «  613 

Schott  V.  Onond.  Co.  S.  B.,  49  '*  503 
(See  Caving  In.) 

ROOFS.    (See  Defective  Things,  Leaks, 
Struck  By.) 

ROPES. 

Derrenb.  v.  Leh.  Val.,  etc.,  87  N.  Y.  636 
Probst  t?.  Delamater,         100    "     266 


Neubauer  v.  N.Y.L.E.etc.  101  N.  Y.  607 

Miller  p.  Ocean  SS.,  etc.,    118  "  19d 

Palmer  v,  D.  &  H.,  etc.,      120  "  170 

Kilroy  r.  D.  &  H.,  etc.,      121  "  22 

Cregan  v.  Marston,             126  "  66^ 

Daley  v.  Brown,                 167  "  381 
Bucher  v,  Pryibil,                19A.  D.  12© 

Geibel  v.  Elwell,                  19  "  285 

Garvey  t?.  N.Y.AC.M.SS.CO.  26  "  45& 

Peckett  t?.  Bergen  B.  Co.,  44  "  661> 

Larssen  v.  D.,  L.  &  W.,  etc.  59  "  202 

Hill  c.  Starin,                       65  "  361 

Trapp  V,  McClellan,             68  "  362 

RUBBISH.     (See  Obstructions.) 

RUN-AGAINST.    (See  Collisions,  Run- 
down, Rimovers.) 

RUN-AWAYS. 

HORSES. 

Newson  r.  N.  Y.  C.  Co.,    29  N.  Y.  38a 

Gray  v.  Second,  etc.,  Co.,    65  "  561 

Hale  t?.  Smith,                      78  "  480 

Lowery  v.  Man.  El.,  etc.,     99  "  168 

Scaggs  V.  D.  A  H.  C.  Co.,  445  "  201 

Cadwell  v.  Amheim,           152  «  182 

Benoit  t?.  T.  A  L.,  etc.,  Co.  154  "  225 

Laible  v.  N.  Y.  C.  Co.,        13  A.  D.  574 

Walsh  V.  Atl.  Av.  R.  Co.,  23  "  1» 

WDson  V.  N.  Y.  C.  Co.,       41  "  3ft 

Powers  V,  N.  Y.  C.  Co.,   41  "  617 

Thompson  v.  Plath,              44  "  291 

Connor  t?.  Met.  St.  Ry.  Co.,  48  "  580 

Streng  v.  F.  Ibert  B.  Co.,  50  "  542 

Mason  t\  West,                    61  "  40 

Austin  V.  Bartlett,               67  "  312 

Rector  v,  Syr.  R.  T.  Ry.  Co.  66  "  395 

Long  t?.  Richmond,               68  "  46ft 

Knight  V.  Lanier,                  69  "  454 

Man  they  v,  Rauenbuehler,  71  "  175 

Lampman  t?.  N.  Y.  C.  Co.,  72  "  365 

Kelly  V.  Adelmann,             72  "  690 
(See  also  Bridges,  Collisions,  Fright 
of  Horses,  Run-Overs.) 

TRAINS  OR  CARS. 

Lacroy  v,  N.  Y.  L.  E.  etc.  132  N.  Y.  570 
Wynn  v.  Cent.  Pk.,  etc.,  133    "     575 


Digitized  by 


Google 


726 


Cases  Classified. 


[Part  III. 


Wooden  r.  W.N.Y,AP.Co.  147  N.  Y.  608 
Windover  v,  Troy  C.  Ry.  Co.  4  A.  D.  202 
Levy  V.  Nas.  El.  R.  Co.,  30  "  624 
(See  also  Collkions,  Derailment, 
Run-Overs,  Wrecks.) 

BOY. 

Reynolds  t?.  Board  of  Ed.,  33  A.  D.   88 
Rhall  V.  Board  of  Ed.,      40    «     412 

KUN-DOWN. 

Haines  p.  N.  Y.  C.  Co.,  145  N.  Y.  236 
Zwack  r.  N.  Y.  L.  E.  etc.  160  "  362 
Costello  V.  Third  Av.,  etc.  161  "  317 
Lacs  V.  Eveth.  Brew.  Co.,  170  "  444 
Griffiths  V.  Met.  St.  R.  Co.  171  "  106 
(See  Collisions,  Run- A  ways,  Run- 
Overs,  Struck-By,  Upsets.) 

RUNNING-BOARDS. 

Akersloot  r.  2d  Ave.,  etc.,  131  N.  Y.  599 
Bradford  p.  Self,                   21  A.  D.  161 

Caspers  p.  Dry  D.,  etc.,  Co.,  22  "  156 

Hassen  p.  Nas.  El.  R.  Co.,  34  "  71 

Brainard  v.  Nas.  El.  R.  Co.,  44  "  613 

Henderson  p.  N.  El.  R.  Co.  46  "  280 

Woolverton  p.  F.  A  C.  Co.,  48  "  439 

Cassio  r.  Bk.  Hts.  R.  Co.,  69  "  617 

Johnson  p.  Bk.  Hts.  R.  Co.,  63  "  374 

Sims  p.  Met.  St.  Ry.  Co.,    66  "  270 

Nies  p.  Bk.  Hts.  R.  Co.,      68  "  269 

Harris  P.  Union  Ry.  Co.,     69  "  386 

True  p.  Niagara  G.  R.  Co.,  70  "  383 

l^UN-OFF.     (See  Derailment.) 
l^UN-OVSRS. 

BT  STREET  CABS. 

<  Including  herein  Freight  Cars  drawn 

by  Horses.) 

Animals. 

Dettmers  p.  Bk.  H.  R.  Co.  22  A.  D.  488 

Children. 
Honegs  p.  Sec.,  etc.,    2  Abb.CA J).378 
Jetter  p.  N.  Y.  4t  H.etc  2  "         458 

Mentz  p.  Second,  etc.,  3  "  274 

Oldfield  p.  N.  Y.  &  H.,  etc.,  14  N.  Y.  310 


Mangam  v,  Bk.  etc.,  Co.,    38  N.  Y.  455 

Bulger  V.  Albany,  etc,  Co.,  42  **  459 

Ihl  p.  42d,  etc.,  Co.,              47  "  317 

Bahrenb.  p.  Bk.,  etc.,  Co.,    56  *"  652 

Thurber  p.  Harlem  etc.  Co.  60  "  326 

Fallon  V.  Cent.  Pk.  etc.  Co.  64  "  13 

Furst  p.  Second,  etc,  Co.,  72  "  542 

Ethering  v,  Pr.  P.  etc  Co.  88  "  641 

Motel  V.  Sixth,  etc.,  Co.,     99  "  632 

Stone  p.  Dry  D.,  etc.,  Co.,  115  "  104 

McCann  p.  Sixth,  etc  Co.  117  "  605 

WeU  p.  Dry  D.,  etc.,  Co.,  119  "  147 

Hogan  p.  Cnt.  Pk.  etc.  Co.  124  "  647 

Manahan  p.  Stein,  etc.  C?o.  126  "  760 

Fenton  p.  Second,  etc  Co.  126  "  625 

Huerzel  p.  Cnt.  Cr.  etc  Co  139  "  490 

Thompson  p.  Buf.  Ry.  Co.  145  "  196 

Keenan  p.  Bk.  Ct.  Ry.  Co.  145  **  348 

Marks  p.  Roch.  Ry.  Co.,     146  "  181 

Croveno  p.  Atl.  R.  Co.,       150  "  225 

Bittner  p.  Crosst'n  R.  Co.  153  "  76 

Penny  p.  Roch.  R.  Co.,        164  "  771 

Stabenau  p.  Atl.  R.  Co.,   165  "  511 

Neun  p.  Roch.  R.  Co.,        165  "  146 

Nowach  p.  Met.  St.  R.  Co.  166  **  433 

Piatt  p.  Albany  R.  Co.,     170  "  115 

Green  P.  Met.  St.  R.  Co.,  171  "  201 
Bennett  p.  Bk.  Hts.  R.  Co.,  1  A.  D.  205 

Bello  p.  Met.  St.  R.  Co.         2  "  313 

Albert  P.  Albany  Ry.  Co.,     5  "  544 

Kitchen  p.  Bk.  Hts.  R.  Co.,  6  "  99 

Rost  p.  Bk.  Hts.  R.  Co.,      10  "  477 

Rost  p.  Bk.  Hts.  R.  Co.,      18  "  628 

Lavin  v.  Second  Av.  R.  Co.  12  "  381 

Wihnyk  p.  Sec'd  A.  R.  Co.  14  "  515 

Stabenau  p.  Atl.  Av.  R.  Co.  15  "  408 

Muller  p.  Bk.  Hts.  R.  Co.,  18  "  177 

Ehrmann  p.  Nas.  El.  R.  Co.  23  **  21 

Vollkommer  p.  N.  E.  R.  Co.  23  "  88 

VoUkommer  p.  N.  E.  R.  Co.  36  "  638 

Kitay  p.  Bk.  Q.C.AS.R.  Co.  23  «  228 

Howell  p.  Roch.  Ry.  Co.,    24  "  502 

Ledman  P.  D.  D.  etc  R.  Co.  28  **  197 

MarsuUo  p.  M.  St.  Ry.  Co.  30  «  505 

Weiss  p.  Met.  St.  Ry.  Co.,  33  "  221 

Weitzman  p.  N.  El.  R.  Co.  33  **  585 

Weitzman  P.  N.  El.  R,  Co.  40  "  615 

Kalfour  p.  B.F.AM.A.R.C0.  34  *'  267 

White  P.  The  Alb.  Ry.  Co.  35  "  23 
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Oreenberg  t?.  3d  A.  R.  Ck>.,  35  A.  D.  619 

Ricca  V.  Third  Ave.  R.  Co.,  36  "  638 

De  loia  v.  Met.  S.  Ry.  Co.  37  "  466 

Crowe  V.  House  of  G.  S.  38  "  620 

Frohle  v.  Bk.  Hts.  R.  Co.,  41  "  344 

Prank  v.  Met.  St.  Ry.  Co.  44  "  243 

Hicks  V.  Nas.  El.  R.  Co.,  47  "  479 

Noonan  v.  O.  A  L.  B.  Co.,  50  **  377 

McDonald  v,  Bk.  H.  R.  Co.  51  "  186 

Adams  t?.  Nas.  El.  R.  Co.  51  "  241 

Williamson  v,  Bk.  H.R.Co.  53  "  399 

Totarella  t?.  N.Y.&.Q.C.,etc.  63  "  413 

Jarchover  v.  D.  D.  etc.  Co.  64  "  238 

Legare  v.  Union  Ry.  Co.,    61  "  202 

Pinder  v,  Bk.  Hts.  R.  Co.  66  "  621 

Lifschitz  r.  D.  D.  etc.  Co.  67  "  602 

Dorsch  V.  Bk.  Hts.  R.  Co.,  68  "  222 

Csatlos  V,  Met.  St.  Ry.  Co.,  70  "  606 

Adults. 

Luby  V.  H.  Riv.,  etc.,  Co.,  17  N.  Y.  131 

Button  r.  H.  Riv.,  etc.,  Co.,  18  "  248 

Johnson  v,  H.  R.,  etc.,  Co.,  20  "  66 

Whitaker  v.  Eighth  etc.  Co  51  "  295 

Unger  v.  42d,  etc.,  Co.,        51  "  497 

Haggerty  v.  Bk.,  etc.,  Co.,  61  "  624 

Abbott  V.  Johnst.,  etc.,  Co.  80  "  27 

McClain  v.  Bk.,  etc.,  Co.  116  "  459 

Silberst.  v.  Houst.  etc.  Co.  117  "  293 

Dorman  v,  B'way  etc.  Co.  117  "  655 

McDonald  t?.  M.  St.  R.  Co.  167  "  66 
Goldschmidt  r.  M.  C.  R.  Co.  1  A.  D.  309 

Reger  t?.  Roch.  Ry.  Co.,      2  "  5 

Coghlan  v.  Third  Av.  R.  Co.  7  "  124 

McGuire  r.  Third  Av.  R.  Co.  9  "  629 

Murray  t?.  42d  St.  R.  Co.,      9  "  610 

Kuhnen  v.  Union  Ry.  Co.,  10  "  195 

Flynn  v.  Met.  St.  Ry.  Co.,  10  "  258 

Floettl  V.  Third  Av.  R.  etc.  10  "  308 

Devlin  v.  Met.  St.  R.  Co.,  17  "  491 

Healey  v.  Bk.  Hts.  R.  Co.,  18  "  623 

Conley  r.  Albany  Ry.,        22  "  321 

Pick  V.  Met.  St.  Ry.  Co.,  26  "  84 

Steuer  v.  Met.  St.  Ry.  Co.  46  "  600 

Pilkington  r.  B.  H.  Ry.  Co.  49  "  22 

Sullivan  r.  Met.  St.  Ry.  Co.  53  "  89 

Hennessey  v.  Bk.  H.  R.  Co.  57  "  27 

Ebling  V.  Second  A.  R.  Co.  60  "  616 

£eani8l?.B'klyiiH.  R.Co.,  60  "  631 


Nolan  V.  Met  St.  Ry.  Co.  66  A.  D.  184 

WeUs  V.  Bk.  Hto.  R.  Co.,    67  "  212 

Fay  V.  Bk.  Hts.  R.  Co.,       69  "  663 

CCallaghan  v.  Met.  St.  etc  69  "  674 

BT  TRAINS. 

At  Public  Crossiiigi. 
Children. 
CMara  v.  H.  R.,  etc.,  Co.,  38  N.  Y.  446 

Reynolds  v.  N.  Y.  C.  Co.,  68  "  248 

Morison  v.  N.  Y.  C.  Co.,      63  «  643 

McGovem  v.  N.  Y.  C.  Co.,  67  "  417 

Schwier  v,  N.  Y.  C.  Co.,    90  "  658 

DowUng  V.  N.  Y.  C.  Co.,  90  "  670 

Wendell  v.  N.  Y.  C.  Co.,  91  "  420 

Houghk.  r.  D.  A  H.  C.  Co.,  92  "  219 

Barry  v.  N.  Y.  C.  Co.,        92  "  289 

Cumming  V.  Bk.,  etc.,  Co.,  104  "  669 

dimming  v.  Bk.,  etc.,  Co.,  109  "  95 

Tucker  v.  N.  Y.  C.  Co.,  124  "  308 
Hunt  r.  Fitchb.  R.  Co.,      22  A.  D.  212 

Reynolds  v.  Board  of  Ed.,  33  "  88 

McCarthy  v.  N.  Y.  C.  Co.,  37  "  187 

Finn  V.  D.,  L.  &  W.  R.  Co.,  42  «  524 

Turell  V.  Erie  R.  Co.,          46  "  296 

Turell  t?.  Erie  R.  Co.,          49  "  94 

Turell  V.  Erie  R.  Co.,            63  "  619 

De  Graw  v.  Erie  R.  Co.,      46  "  296 

De  Graw  v.  Erie  R.  Co.,      49  "  29 

Leary  v.  Fitchb.  R.  Co.,      53  «  62 

Cox  V.  N.  Y.  C.  Co.,           69  "  461 

Faith  t?.  Ulster  A  D.  R.  Co.  70  "  303 

Adults. 
Bemhard  v.  R.  S.,  etc.  1  Abb.C.A.D.131 

Cook  V.  N.  Y.  C.  Co.,  1  «  432 
Steves  V.  Os.  &  Syr.,  etc.,  18  N.  Y.  422 

Beisegel  t>.  N.  Y.  C.  Co.,      34  "  622 

Beisegel  v.  N.  Y.  C.  Co.,  40  "  9 
Beisegel  v.  N.  Y.  C.  Co.,  14  Abb.N.S.  29 
Renwick  v.  N.  Y.  C.  Co.,  36  N.  Y.  132 

Wilcox  V.  Rome,  etc.,  Co.,  39  "  358 

Havens  v.  Erie,  etc.,  Co.,    41  "  296 

Baxter  v.  Troy,  etc.,  Co.,    41  "  502 

Nicholson  v.  Erie,  etc.,  Co.,  41  "  526 

Warner  v.  N.  Y.  C.  Co.,      44  "  465 

Gorton  v.  Erie,  etc.,  Co.,      45  "  660 

Kelly  V.  L.  I.,  etc.,  Co.,      47  "  657 

Madden  v.  N.  Y.  C.  Co.,     47  "  665 
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Levy  17.  G.  W.,  etc.,  Co.,    48  N.  Y.  676 

Maginnis  v.  N.  Y.  C.  Co.,  62  "  216 

Welch  V.  N.  Y.  C.  Co.,      63  "  610 

Hackford  v.  N.  Y.  C.  Co.,  63  "  654 

Kissinger  r.  N.  Y.,  etc.,       56  "  538 

Weber  v.  N.  Y.  C.  Co.,        68  "  461 

Weber  t>.  N.  Y.  C.  Co.,        67  "  687 

Roach  r.  Flushing,  etc.,       68  "  626 

McGrath  p.  N.  Y.  C.  Co.,    69  "  468 

McGrath  v.  N.  Y.  C.  Co.,    63  "  622 

Calligan  v.  N.  Y.  C.  Co.,    69  "  661 

Haycroft  r.  L.  8,  etc,  Co,  64  "  636 

MitcheU  v,  N.  Y.  C.  Co.,    64  "  665 

Day  V,  Flushing,  etc.,  Co.,  75  "  610 

McCarthy  r.  L.  8.  etc.  Co.,  76  "  692 

Casey  r.  N.  Y.  C.  Co.,         78  "  618 

Pakalinsky  p.  N.  Y.  C.  Co.,  82  "  424 

Shaw  V,  Jewett,                    86  "  616 

Smedis  t?.  Blclyn,  etc.,  Co.,  88  "  13 

McKeever  v.  N.  Y.  C.  Co.,  88  "  667 

Becht  V,  Corbin,                    92  "  668 

Waldele  v,  N.  Y.  C.  Co.,      95  "  274 

Lockwood  p.  N.  Y.,  etc.,     98  "  523 

Greaney  v.  L.  I.,  etc.,  Co.,  101  "  419 

Cranston  r.  N.  Y.  C.  Co.,  103  "  614 

Sherry  v.  N.  Y.  C.  Co.,       104  "  652 

Tozer  v.  N.  Y.  C.  Co.,         106  "  617 

Woodward  v.  N.  Y.,  etc.,    106  "  369 

Young  V.  N.  Y.,  etc.,  Co.,  107  "  600 

Blaiser  v,  N.  Y.,  etc.,  Co.,  110  "  638 

Heaney  v.  L.  I.,  etc.,  Co.,  112  "  122 

Palmer  v,  N.  Y.  C.  Co.,      112  **  234 

Lewis  V.  N.  Y.,  etc.,  Co.,    123  «  496 

Oldenb.  r.  N.  Y.  C.  Co.,    124  "  414 

Wiwiro  p.  L.  8.,  etc.,  Co.,  124  "  420 

Daniels  t?.  8.  I.,  etc.,  Co.,  126  "  407 

Rodrian  v,  N.  Y.,  etc.,  Co.,  126  "  626 

Mehegan  v.  N.  Y.  C.  Co.,  125  "  768 

McNamara  v,  N.Y.C.Co.,  136  "  660 

Doyle  r.  P.  A  N.  Y.  Co.,    139  "  637 

Henavie  r.  N.  Y.  C.  Co.,    164  "  278 

Henavie  r.  N.  Y.  C.  Co.,    166  "  280 

Canning  v.  B.,  R.  etc.  Co.,  168  "  665 
Waldele  t?.  N.  Y.  C.  Co.,       4  A.  D.  649 

Cohn  r.  N.  Y.  C.  Co.,            6  "  196 

Lortz  V,  N.  Y.  C.  Co.,           7  "  615 

Wnber  p.  N.  Y.  C.  Co.,         8  «  138 

Dorr  V,  McCullough,              8  "  327 

Beeley  v.  N.  Y.,  etc  Co.,       8  "  402 


Kilbridge  v.  N.  Y.  C.  Co., 
Hennessy  v,  N.  C.  R.  Co., 
WUber  t?.  N.  Y.  C.  Co., 
Manley  t?.  N.  Y.  C.  Co., 
Manley  p.  N.  Y.  C.  Co., 
Berzevizy  v.  D.,  etc,  Co., 
Comby  p.  N.  Y.  C.  Co., 
Winship  v.  B.,  R.,  etc,  Co., 
House  p.  Erie  R,  Co., 
Cain  p.  Syr.,  B.,  etc.,  Co., 
Canning  p.  B.,  R.,  etc.,  Co., 
Ryan  v.  N.  Y.  C.  Co., 
Jencks  p.  L.  V.  R.  Co.,      ' 
O'Bieme  p.  N.  Y.  C.  Co., 
Whalen  p.  N.  Y.  C.  Co., 
Pniey  p.  N.  Y.  C.  Co., 
Doll  p.  Lehigh  V.  R.  Co., 
Frederich  p.  F.,  etc.,  Co., 
Woodworth  p.  N.  Y.  C.  Co., 
Berkery  p.  Erie  R.  Co., 
WaU  p.  N.  Y.  C.  Co., 
Yaple  p.  N.  Y.,  etc.,  Co., 
O'Brien  p.  C.  R.  of  N.  J., 
Hudson  P.  Erie  R.  Co., 
Petrie  p.  N.  Y.  C.  Co., 
Fiddler  P.  N.  Y.  C.  Co., 
Doyle  P.  N.  Y.,  etc.,  Co., 
Coffey  p.  N.  Y.  C.  R.  Co, 
GoodeU  p.  N.  Y.  C.  Co., 
HoweU  P.  N.  Y.  C.  Co., 
Graves  P.  N.  Y.  C  Co., 
Racine  p.  Erie  R.  Co., 
Flanagan  p.  N.  Y.  C.  Co., 
Rich  p.  N.  Y.  C.  Co., 

At  priyate  crossings,  alleys,  patha, 
farms,  etc 
Children, 
Byrne  t>.  N.  Y.  C.  Co.,  83  N.  Y.  620 
Byrne  p.  N.  Y.  C.  Co.,  94  "  12 
Byrne  p.  N.  Y.  C.  Co.,  104  «  362 
Houghkirk  p.  D.,  etc.,  Co.,  92  "  219 
Barry  p.  N.  Y.  C.  Co.,  92  «  289 
Swift  p.  S.  I.,  etc,  Co.,      123 


17  A.  D.  177 

17 

tt 

162 

17 

ti 

m 

18 

« 

429 

39 

(( 

144 

19 

M 

309 

25 

U 

309 

26 

M 

631 

26 

M 

559 

27 

M 

376 

28 

M 

m 

30 

M 

153 

33 

<r 

635 

37 

€€ 

547 

39 

U 

642 

41 

U 

158 

62 

a 

675 

52 

a 

603 

55 

u 

23 

65 

ti 

489 

56 

u 

599 

57 

tt 

265 

60 

tt 

453 

61 

tt 

134 

63 

tt 

473 

64 

a 

^ 

66 

u 

398 

66 

u 

614 

67 

u 

271 

68 

tt 

409 

68 

tt 

650 

69 

tt 

437 

70 

tt 

505 

70 

a 

623 

645 


AduU9. 

Cordell  p.  N.  Y.  C.  Co.,  64  N.  Y.  635 

Cordell  p.  N.  Y.  C.  Co.,  70    «     119 

Cordell  P.  N.  Y.  C.  Co.,  76    •*    830 
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Cordell  v,  N.  Y.  C.  Co.,  79N.Y.636 
Sutton  V.  N.  Y.  C.  Co.,  66  "  243 
Vandewater  v  N.  Y.,  etc.,  136  "  683 
Morri8  i\  L.  S.,  etc,  Co.,  148  "  182 
(For  Animals,  see  Fences.) 

At  other  places. 
Passengers  {before  getting  on). 
Teny  v,  Jewett,  78  N.  Y.  338 

Scott  V.  Penn.,  etc.,  Co.,  130  "  679 
Beecher  v,  L.  I.,  etc.,  Co.,  161  "  222 
Warfield  v.  N.  Y.,  etc.,  Co.,  8  A.  D.  479 
Riester  v.  N.  Y.  C.  Co.,  16  «  216 
WeUs  V.  N.  Y.  C.  Co.,         25    "     366 

Passengers  {after  getting  off). 
Keller  v.  N.  Y.  C.  Co.,  2  Abb.C.A.D.  480 
Dickens  v.  N.  Y.  C.  Co.,  23  N.  Y.  158 
Dickens  v.  N.Y.C.Co.,  1  Abb.CA.D.  506 
Gonzales  v.  N.  Y.  etc.  Co.,  38  N.  Y.  440 
Gonzales  v.  N.  Y.,  etc.,  39  How.  Pr.  407 
Van  Schaick  v.  H.  R.,  etc.,  43  N.  Y.  527 
Hoffman  v.  N.  Y.  C.  Co.,  75  "  605 
Brassel  v.  N.  Y.  C.  Co.,  84  "  241 
Murphy  v.  N.  Y.  C.  Co.,  88  "  445 
Archer  v.  N.  Y.,  etc.,  Co.,  106  "  689 
Parsons  v.  N.  Y.  C.  Co.,  113  "  356 
Goldberg  v.  N.  Y.  C.  Co.,  133  "  561 
Lewis  V.  D.  &  H.  C.  Co.,  145  "  608 
Reynolds  v.  N.  Y.  C.  Co.,  20  A.  D.  339 
Daly  V.  Cent.  R.  of  N.  J.,  38  "  632 
Sawalsky  v.  Penn.  R.  Co.,  39  "  661 
(For  accidents  to  persons  while  get- 
ting on  or  off  cars,  see  Falls  of  Per- 
sons.) 

Servants  {while  repairing). 
Besel  V.  N.  Y.  C.  Co.,  70  N.  Y.  171 
McCork  p.  L.  I.,  etc.,  Co.,  84  "  77 
Abel  V.  D.,  L.,  etc.,  Co.,  103  "  681 
Abel  V.  D.,  L.,  etc.,  Co.,  128  "  662 
Murphy  v.  N.  Y.  C.  Co.,  118  "  627 
Corcoran  r.  D.,  etc.,  Co.,  126  "  673 
Keenan  v.  N.  Y.,  etc.,  Co.,  146  "  190 
Doing  V.  N.  Y.,  etc.,  Co.,  151  "  679 
Dowd  V.  N.  Y.,  etc.,  Co.,  170  "  469 
Marrinan  v.  N.  Y.  C.  Co.,  13  A.  D.  439 
Moeller  v.  D.,  L.,  etc.,  Co.,  13  "  467 
Sheridan  v.  L.  I.  R.  Co.,  27  "  10 
Bruen  v.  Uhlmann,  30    "     463 


Servants   {while  inspecting). 
Cone  V.  D.,  L.,  etc.,  Co.,    81  N.  Y.  206 

Potter  V.  N.  Y.  C.  Co.,      136    "  77 

Warn  v.  N.  Y.  C.  Co.,        157    *'  109 

Servants   {miscellaneous). 
Cone  V.  D.,  L.,  etc.,  Co.,     81  N.  Y.  206 

Russell  V.  H.  R.,  etc.,  Co.,  17    "  134 

Boldt  V.  N.  Y.  C.  Co.,          18    "  432 

Sammon  v.  N.  Y.,  etc.,  Co.,  62    "  261 

Bradley  v.  N.  Y.  C.  Co.     62    "  99 

Rima  v.  Rossie,  etc.,  Co.,  120    "  433 

Reichel  v.  N.  Y.  C.  Co.,      130    "  682 

Borden  v.  D.,  L.,  etc.,  Co.,  131    "  678 

Morgan  v.  H.  R.  Ore  Co.,  133    "  666 

Cameron  r.  N.  Y.  C.  Co.,  146    "  400 

Eaton  V.  N.  Y.  C.  Co.,        163    "  391 
Tomko  V.  Cent.  R.  of  N.  J.,  1  A.  D.  289 

Burns  v.  N.  Y.  C.  Co.,        13    "  483 

Felice  v.  N.  Y.  C.  Co.,          14    "  345 

Guard  v.  N.  Y.  C.  Co.,         14    "  628 

Kern  v.  Burden  Iron  Co.,    17    "  135 

Kern  v.  Burden  Iron  Co.,    40    "  547 

Voshepskey  v.  H.,  etc.,  Co.,  21    "  168 

Moccia  17.  N.  Y.  C.  Co.,       46    "  58 

Kent  V.  N.  Y.,  etc.,  Co.,      61    "  608 

Kelly  V.  Erie  R.  Co.,             53    "  465 

Corcoran  v.  N.  Y.,  etc.,  Co.,  68    "  606 
(See  also  Appliances,  Coupling  Cars, 
Falls.) 

Other  Persons. 
(Including  Children,  Trespassers,  Etc.) 
Stinson  v.  N.  Y.  C.  Co.,      32  N.  Y.  333 

Nicholson  v.  Erie,  etc.,  Co.,  41    "  626 

Harty  v.  C.  R.  of  N.  J.,     42    "  468 

Eckert  r.  L.  I.,  etc.,  Co.     43    "  602 

Prendegast  v.  N.  Y.  C.  Co.,  68    "  652 

Kenyon  v.  N.  Y.  C.  Co.,      76    "  607 

Chrystal  v.  T.  &  B.,  etc.,  105    "  164 

Chrystal  v.  T.  &  B.,  etc.,  124    "  619 

Sullivan  v.  Tioga  etc.  Co.,  112    "  643 

Scott  V.  Penn.,  etc.,  Co.     130    "  679 

Quinlan  v.  Welch,               141    "  168 

Flynn  v.  Cent.,  etc.,  Co.,     142    "  439 

Barrett  v.  N.  Y.  C.  Co.,     157    "  663 

O'Leary  t?.  Erie  R.  Co.,      169    "  289 
Kaiser  v.  McLean,                20  A.  D.  326 

Winn  V.  N.  Y.  C.  Co.,          66    "  572 

Mathison  r.  S.  L  M.  R.  Co.,  66    "  610 
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Children. 
Knupfle  V.  Knick.  Ice  Ck>.,  84  N.  Y.  488 


Murphy  v.  Onr,  96 

Moebus  V,  Herriman,  108 
Birkett  v.  Knick.  Ice  Co.,  110 
Barrett  v  Smith,  128 

Mtssano  v.  Mayor,  etc.,  160 
Pressman  r.  Mooney,  5  A.  D.  121 

Rice  V.  Buffalo  8.  H.  Co.,  17    "     462 
Schambach  v,  Kn.  Ice  Co.,  18 
Thirty  v.  T.  B.  &  M.  Co,  37 
Healey  v.  Ehret,  42 

McTague  v,  Dowst,  51 

Kennedy  v.  Hill  Bros.  Co.,  64 
Groarke  v.  Laemmie,  56 

Dehmann  v.  Beck,  61 

Fullerton  i>.  Met.  S.  R.  Co.,  63 
Gumby  v.  Met.  8.  R.  Co.,  65 
Thomson  v.  Seaman,  67 

Terhune  v.  Cody  Con.  Co.,  72 


14 
349 
504 
607 
123 


629 

391 
27 

206 
29 
61 

505 

1 

38 

58 

1 


Adults. 
Phelps  V.  Wait,  30 

Norris  v.  Kohler,  41 

Barker  v.  Savage,  45 

Tracy  v.  Kuntz,  47 

Belton  V.  Baxter,  54 

Belton  V.  Baxter,  58 

Brook  V.  Schwerin,  54 

Moody  V.  Osgood,  54 

Sheehan  v.  Edgar,  58 

Maximil.  v.  The  Mayor,  62 
Smith  r.  City  of  R.,  76 

Groth  V.  Washburn,  89 

Crocker  v.  Knick.  Ice  Co.,  92 
Stroher  v.  Elting,  97 

Ruppert  V.  Blclyn  H.  Co.,  154 
Schafer  v.  Mayor,  etc.,  154 
Farrell  v.  N.  Y.  J.  Asylum,  2 


Lyons  v.  Avis,  5 

Pearl  v.  Macaulay,  6 

Cook  V.  Standard  Oil  Co.,  9 

Petersen  v.  Hubbell,  12 

Smith  V.  Bailey,  14 

Floettl  r.  Jonson  Co.,  19 
Norton  v.  Third  Av.  R.  Co.,  26 

Schaffer  v.  Baker  Tr.  Co.,  29 

Rubenfeld  r.  Rabiner,  33 


xs.Y.    78 

42 

191 

663 

245 

411 

343 

488 

631 

160 

606 

615 

6.52 

102 

90 

466 

A.  D.  496 

"      193 

"       70 

«     106 

"      372 

"      283 

"     136 

60 

459 

374 


Wallace  v.  Third  A.  R.  Co.,  36  A.  D.    57 
Savage  v,  Gerstuer,  36    **     220 

Cohn  V.  Mayer  Brew.  Co.,  38    "         5 
Baldwin  v,  Abraham,  67    **       67 

Shoenblum  t?.  City  of  N.Y.,  68    "     285 

BIOTCIJSTB. 

(Running  over  or  run  over.) 
In  re  Snedecker,  164  N.  Y.   58 

Rooks  V.  H.  W.  S.  R.  Co.,  10  A.  D.    98 

8 
217 
484 
597 
364 
164 
548 


Cardonner  v.  Met  St.  Ry.,  26 
Howard  v,  aty  of  Blclyn,  30 
Quinn  v.  Pietro,  38 

Cardonner  v.  M.  8.  R.  Co.,  38 
Hill  r.  Moebufl,  56 

McNeil  V.  Merriam,  57 

Hedges  t?.  Met.  S.  R.  Co.,     70 

(See  also  Appliances,  Blows,  Brakes, 
Clothing  Caught,  Collisions,  Coupling 
Cars,  Falls  of  Persons,  Fences  Ice  and 
Snow,  Jumping,  Runaways,  Run  Down, 
Running  Board,  Struck  By,  Timber- 
Ends.) 

SASH.     (See  Falling  Things.) 

SAVING  LIFE.     (See  Rescuing.) 

SAVING  PROPERTY.    (See  Rescuing.) 

SAWS. 

Ackert  v.  Lansing,  59  N.  Y.  646 

Webber  r.  Piper,  109    "     496 

Ogden  V.  Miles,  139    "     458 

Gaertner  v.  Schmitt  &  S.,  21  A.  D.  403 

SCAFFOLDS,  Platforms,  "  Stools,"  etc 

Laning  r.  N.  Y.  C.  Co.,      49  N.  Y.  521 
Brickner  v.  N.  Y.  C.  Co.,    49 
Coughtry  v.  Globe  W.  Co.,  56 
Manning  v.  Hogan,  78 

Devlin  v.  Smith,  89 

Benzing  v,  St'way  &  Sons,  101 
Neubauer  t?.  N.  Y.,  etc.,    101 


Judson  V.  Vil.  of  Die.,  116 

Murray  v.  Usher,  117 

Hogan  V.  Smith,  126 

Butler  V,  Townsend,  126 

Davidson  v,  Cornell,  132 


672 
124 
615 
470 
647 
607 
655 
642 
774 
105 
228 
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Kaare  r.  Troy  S.  A  I.  Co.,  139  N.  Y.  369 
Kimmer  r.  Weber,  161    "     417 

Stewart  v.  Ferguson,  164    ''     553 

Whallon  v.  I^racuse  E.  Co.  1  A.  D.  264 


McCone  r.  Gallegher, 

6 

« 

632 

McCone  v.  Gallagher, 

16 

ft 

272 

Bryer  v.  Foerster, 

9 

u 

542 

Richards  v.  Hayes, 

17 

tt 

422 

Rollings  V,  Levering, 

18 

it 

223 

Phalen  r.  Roberto, 

21 

« 

603 

Hoffman  t;.  Solvay  P.  Co. 

29 

« 

624 

Vincent  t;.  Mauterstock, 

30 

« 

308 

Stewart  v.  Ferguson, 

34 

it 

616 

Stewart  t?.  Ferguson, 

44 

tt 

58 

Moore  v.  McNeil, 

35 

tt 

323 

Hatton  V,  Hilton  B.  C.  Co. 

.42 

tt 

398 

Brown  v,  Todd, 

46 

tt 

646 

McLaughlin  v.  Eidlitz, 

60 

tt 

618 

McAllister  v.  Ferguson, 

60 

tt 

629 

Tenoza  v.  Pelh'm  H.  E.  Co. 

,60 

tt 

681 

Pursley  v.  Edge  M.  B.  W., 

66 

tt 

71 

Swain  v.  B'klyn  A.  A.  Co., 

67 

tt 

56 

Rager  v,  D.,  L.,  etc.,  Co., 

64 

tt 

134 

Chaflfee  r.  Union  D.  D.  Co. 

,68 

tt 

578 

(See  Platforms.) 

SCALDING. 

Homer  v.  Everett,  91  N.  Y.  641 

Lipp  V.  Otis  Bros.,  161     "     669 

Meeker  v.  Reming'n,  etc.,  63  A.  D.  692 
Lotherington  p.  Syr.,  etc.,  66  "  623 
Koehler  r.  N.  Y.  S.  Co.,  71  *  222 
(See  Bums,  Explosions,  Fires,  Holes, 
Steam.) 

SCRAPERS.     (See  Obstructions.) 

SEATS.     (See  Ejection  of  Pass,  Falls 
8uh  nam.  While  Riding  on  Trains.) 

SET-BACK.     (See  Sewage.) 
SEWAGE.    (See  Sewers,  Water.) 

SEWER  GAS. 

Hughes  V,  City  of  Aub.,  161  N.  Y.    96 
(See  Poison,  Sickness.) 

SEWERS. 

Barton  v.  City  of  Syr.,       36  N.  Y.   54 
McCarthy  v.  City  of  Syr.,  46    "     194 


Nims  r.  The  Mayor, 
Duryea  r.  The  Mayor, 
Smith  V,  The  Mayor, 
Hardy  v.  City  of  Br., 
Murphy  v.  City  of  Br., 
Murphy  v.  City  of  Br., 
Seifert  v.  City  of  Br., 
Ballon  V,  The  State, 
Kosmak  r.  The  Mayor, 
Stoddard  v.  Vil.  of  Sar., 
Huffmire  v.  City  of  Bkln., 
Magee  t?.  City  of  B*klyn, 
Graves  r.  City  of  Olean, 
Costick  V.  City  of  Roch., 

(See     also     Culverts, 
Flooding,  Water.) 

SHAFTING.    (See  Belts.) 


SHAFTS.     («.  e.  Openings.) 
Harris  v.  Perry,  89  N.  Y.  308 

Chinningham  v.  B.  S.,  etc.,  93  "  481 
Stringham  v.  Stewart,  100  "  516 
Stringham  v.  Hilton,  111    '*     188 

Stringham  r.  Stewart,  22  Abb.N.C.  281 
McRickard  v,  Kint,  1 14  N.  Y.  222 

Tousey  v.  Roberts,  114    "     312 

Murphy  r.  Hayes,  145    "     370 

Malloy  V.  N.Y.R.E.Assn.,  166     "     226 


59N.Y.500 

62    « 

592 

66    " 

296 

90    " 

435 

98    " 

642 

118     " 

575 

101     " 

136 

111    •* 

496 

117    " 

361 

127    " 

261 

162    " 

684 

18  A.  D 

.   22 

64    " 

598 

68     " 

623 

Excavations, 

Sunderlin  v.  Hollister, 

4  A.  D.  478 

Simpson  v,  Gerken, 

19 

tt 

68 

Simmons  v,  Peters, 

20 

tt 

251 

Rupprecht  r.  Mills 

27 

tt 

77 

Kennedy  v.  McAllaster, 

31 

tt 

463 

Maxwell  r.  Thomas, 

31 

tt 

546 

Tisch  V,  Hirsch, 

32 

tt 

636 

Tisch  V.  Hirsch, 

34 

tt 

623 

Rudolph  V.  Montant, 

37 

tt 

396 

Cogswell  V,  R.  M.  S.  Co., 

39 

tt 

223 

Weiss  V.  Jenkins, 

39 

tt 

667 

Watson  V,  Duncan, 

46 

it 

298 

Morman  i?.  Roch.  M.  S.  Co. 

,63 

tt 

497 

Porcella  v,  Mut.,  etc.,  Assn 

.60 

tt 

168 

Bums  V.  Nichols  Ch.  Co., 

65, 

It 

424 

Weinberger  v.  K.  &  Others 

71 

tt 

165 

(Se3  also  Hatchways.) 

SHAFTS, Revolving.  (See Machinery.) 
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SHAFTS,  Wagon.     (See  Thills.) 
SHOPS.     (See  Stores.) 

SHOOTING. 

Castle  V.  Duryea,  1  Abb.CA.D.  327 
Barto  r.  The  SUte,  166  N.  Y.  599 

Magar  r.  Hammond,  171    **     377 

Leonard  v.  City  of  H'ville,  41  A.  D.  106 
Grimes  v.  Young,  51    "     239 

SHOW-CASES. 

Kunz  F.  City  of  Troy,  104  N.  Y.  344 
Wells  p.  City  of  Brooklyn,  9  A.  D.  61 
Wells  V,  aty  of  N.  Y.,  45  "  623 
Cavanagh  v.  O'Neill,  27    "       48 

SHYING.      (See  Frights,  Runaways.) 

SICKNESS. 

Stephen  v.  Woodruff,  18  A.  D.  636 

Eddy  r.  Vill.  of  EUic.,  35  "  250 

Preiser  v.  Wielandt,  48  *'  569 

Davidson  v.  Bose,  57  "  212 

Munn  V.  City  <  f  Hudson,    61  "  343 
(See  Sewer  Gas.) 

SIDEWALKS.   (See  Highways,  Planks, 
Platforms.) 

SKIDS.     (See  FaUs.) 

SKYLIGHTS.    (See  Falls.) 

SLIPPING. 

Minor  v.  Lehigh  V.  R.  Co.,  21  A.  D.  307 
Hauk  c.  N.  Y.,  etc.,  Co.,  34  "  434 
Cooley  V.  Tr.  N.  Y.,  etc.,  46  "  243 
Whitney  t?.  Q.  C.  Ice  Co.,  49  "  485 
O'ReUly  t?.  aty  of  Syr.,  49  "  538 
Dent  V.  Grimm,  65    "       81 

Sheplock  V.  Sherlock,  66    "     328 

(See  Bridges,  Coal  Holes,  Coupling 
Cars,  Falls,  Ice  and  Snow,  Running 
Boards,  Stairways.) 


(See  Excavations.) 


SLXnCEWAYS. 

SMOKE. 

Heaney  v.  L.  I.,  etc.,  Co.,  112  N.  Y.  122 
Swift  V,  S.  I.,  etc.,  Co.,       123    "     645 


SNOW.    (See  loe  and  Snow.) 

SNOWBANKS.     (See  Ice  and   Snow, 
Obstructions.) 

SOWS.     (See  Animals.) 

SPARKS.    (See  Cinders,  Fires.) 

SPILES.     (See  Obstructions.) 

SPLINTEK5. 

Taylor  v,  Bidyn  El.  Co.,    119  N.  Y.  561 


STABBED. 

Gunther  v.  Johnson, 


36  A.  D.  437 


STAGES.       (See    FaUs,    Upsets,    Ve- 
hicles.) 


STAIRWAYS. 

Crocheron  v,  N.  S.,  etc.. 
Palmer  v,  Dearing, 
Barker  t\  Paulson, 
Larkin  v,  0*Neil, 
Taylor  i?.  B'klyn  El.  Co., 
Peil  V,  Reinhart, 
Hilsenbeck  v,  Guhring, 
Sterger  v.  Van  Sicklen, 
Butcher  v,  Hyde, 
Idel  V.  MitcheU, 
Brugher  r.  Buchtenkirk, 
Gorman  v.  White, 
Keating  v.  Stevenson, 
Rogan  V.  Mullins, 
Kenney  v.  Rhinelander, 


56N.Y.656 


93 
116 
119 
119 
127 
131 
132 
152 
158 
167 


7 
660 
221 
561 
381 
674 
499 
142 
34 
153 


19  A.  D.  324 


21 
22 

28 


Rauh  V.  Deutscner  Verein,  29 

Naab  v,  Stewart,  32 

Nadel  v,  Fichten,  34 
Cahill  V.  Manhat.  R.  Co.,  38 

White  V.  Daniels,  39 

Brown  v,  Wittner,  43 

Fogarty  v,  Bogart,  43 

Fogarty  t?.  Bogart,  59 

Gillon  V.  Boschen,  44 

Schroeck  r.  Reiss,  46 

Kline  v,  Abrahams,  48 

Lendle  v.  Robinson,  53 

Lendle  v.  Robinson,  53 

Brogan  v,  Hanan,  55 


604 
117 
246 
483 
478 
188 
314 
668 
135 
430 
114 
638 
502 
523 
140 
627 
92 
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Grace  v,  Fassott,  67  A.  D.  443 

Kaufmann  v,  Man.  R.  Co.,  68    "       94 
( See  also  Falls,  Holes,  Ice  and  Snow, 
Slipping,  Unsafe  Places.) 

STARTS  of  Cars,  Stages.    (See  Falls.) 

STARTS    of    Machinery.      (See    Ma- 
chines.) 

STEAM. 

Reiss  p.  N.  Y.  Steam  Ck).,  128  N.  Y.  103 

Crowell  17.  Thomas,  18  A.  D.  520 

(See  Scalding,  Explosions,  Holes.) 

STEAMBOATS.     (See  Vessels.) 

STEAM    PIPES.      (See    Explosions^ 
Steam.) 

STEPPED  ON.     (See  Trampled.) 

STEPS.    (See  Falls,  Stairways.) 

STICKS.     (See  Missiles.) 

STONES.      (See   Falls,   Obstructions, 
Rocks.) 

STOOLS.     ( See  Platforms,  Scaffolds. ) 

STOOPS.     (See  Steps.) 

STORES.      (See   Falls,   Obstructions, 
Stairways.) 

STORM.     (See  "Wind    and  Storm," 
Waves.) 
(For  freight  injured,  see  Class  B.) 

STREETS.     (See  Highways,  Unsafe 
Places.) 

STRUCK  (by  Miscell.  Things,  moving 
or  stationary.) 

PA88EN0EBS. 

By  Passing  Cars  or  Wagons. 
Dobiecki  v.  Sharp,  88  N.  Y.  203 

Davenport  v,  B.,  etc.,  Co.,  100  "  632 
Black  V.  Blclyn,  etc.,  Co.,  108  "  640 
Craighead  t?.  BTclyn,  etc.,  123  "  391 
Wood  V,  BTclyn  C.  R.  Co.,  5  A.  D.  482 


5  A.  D.  601 

32 

« 

87 

i.  6 

i< 

117 

11 

it 

588 

13 

« 

393 

16 

It 

90 

18 

tt 

185 

23 

« 

43 

27 

<{ 

500 

35 

« 

474 

36 

u 

460 

46 

tc 

231 

46 

t( 

246 

69 

a 

470 

60 

St 

463 

Doyle  V.  Albany  Ry., 
Doyle  V,  Albany  Ry.  Co, 
Gilmore  v,  B'klyn  Hts.,  etc. 
McGovem  v.  Stand.  O.  Co., 
Pohle  r.  2d  Ave.  R.  Co., 
Halpem  r.  Nass.  E.  R.  Co., 
Thomas  v.  Union  Ry.  Co., 
Landrigan  v.  B.  H.  R.  Co., 
Jewell  V,  N.  Y.  C,  etc.,  Co., 
Stevenson  v.  2d  A.  R.  Co., 
Roentgen  v,  N.  Y.,  etc.,  Co., 
Faris  v,  B.  C.  &  N.  R.  Co., 
Wise  r.  B'klyn  H.  R.  Co., 
Douglass  V,  N.  C.  R.  Co., 
Sondheim  v,  Nass.  Br.  C6., 


Elbowi  Struck. 
Holbrock  v.  U.  &  S.,  etc.,  12  N.  Y.  236 
Dale  V.  Del.,  L.,  etc.,  Co.,  73  "  468 
Hallahan  t?.  N.  Y.,  etc.,  102  "  194 
Breen  v.  N.  Y.  C.  etc.  Co.,  109  "  297 
Francis  p.  N.  Y.  St.,  etc.,  114  «  380 
Tucker  v,  Buffalo  Ry.  Co.,  53  A.  D.  571 

By  Ropes. 
Miller  v.  Ocean  SS.  Co.,    118  N.  Y.  199 
Palmer  v.  D.  &  H.  C.  Co.,  120    "     170 

Miscellaneous. 

Columns,  Doors,  Gates,  Poles,  Posts, 

Etc. 
Weber  v.  Herk.,  etc.,  Co.,  109  N.  Y.  313 
Coleman  v.  Sec.,  etc.,  Co.,  114  "  605 
Feeney  v.  L.  I.,  etc.,  Co.,  116  "  379 
Baker  r.  Manh.,  etc.,  Co.,  118  "  537 
Butler  r.  Manh.,  etc.,  Co.,  143  «  417 
Sias  p.  Rochester  Ry.  Co.,  169  "  118 
Taylor  v.  L.  I.  R.  Co.,  16  A.  D.  1 
Sias  V.  Rochester  Ry.  Co.,  18  "  606 
Schmidt  v.  C.  I.,  etc.,  Co.,  26  "  391 
Baker  v.  N.  Y.,  etc.,  Co.,  28  "  316 
Bennett  v.  Third  A.  R.  Co.,  40  "  626 
Leyh  v.  Newb.  Elec.  R.  Co.,  41  "  218 
Webb  I?.  Union  Ry.  Co.,  44  **  413 
Smith  V,  Nassau  E.  R.  Co.,  57    "     152 

SERVANTS. 

By  Bridges,  Roofs,  etc, 
Gibson  r.  Erie,  etc.,  Co.,    63  N.  Y.  449 
Hunter  !?.  N.  Y.,  etc.,  Co.,  116    "     678 
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WiUiams  v.  D.,  etc.,  Co.,  116N.Y.626 
Waiiams  v,  D.,  etc.,  Co.,  127  "  643 
Williams  r.  D.,  etc.,  Co.,  165 
Wallace  v.  C.  V.,  etc.,  Co.,  138 
Sisco  V.  Leh.  &  Hud.  Co.,  146 
Fitzgerald  v.  N.  Y.  C.  Co.,  164 
Benthin  v.  N.  Y.  C.  Co.,  24  A.  D.  303 
Fitagerald  v.  N.  Y.  C.  Co.,  37  "  127 
WilMams  v.  D.,  L.  etc.  Co.,  39 
Williams  v.  D.,  L.  etc.  Co.,  63 
Williams  v.  D.,  L.  etc.  Co.,  66 
Brown  r.  N.  Y.  C.  Co.,  42 
Albring  v,  N.  Y.  C.  Co.,  46 
Albring  V,  N.  Y.  C.  Co.,  48 
Quinlivan  r.  Buf.  R.&P.  etc  62 
Miller  v,  Grieme,  53 

Murray  v,  N.  Y.  C.  Co.,      65 


158 
302 
206 
263 


647 
648 
336 
548 
460 
634 
1 
276 
344 


By  Trains  or  Cars 
Barkley  r.  N.  Y.  C.  Co.,    36  A.  D.  228 
Corcoran  t?.  N.Y.N.H.,etc.  46    "     201 
Mohr  V.  Lehigh  Val.  etc.,  65    "     176 

Ifiscellaneous. 
Morrissey  t?.  Westch.,  etc.  18  A.  D.   67 
Barry  t?.  Crimmins,  23    "     272 

Johansen  v,  Eastmans  Co.,  44 
Goodman  v.  Crystal, 
Cosselmon  t?.  Dunfee, 
Weingarten  v,  M.  St.  etc.,  62 

OTHEBS. 

Children. 

Nugent  V,  Met.  St.  Ry.  Co. 
Fullerton  t?.  Met.  St.,  etc, 
Grordon  v.  Second  Av.,  etc., 
Adams  v.  Nas.  El.  R.  Co., 
Green  v.  Met.  St.  Ry  Co., 
Lorickio  V.  Bk.  Hts.  R.  Co., 
Nugent  V.  Met.  St.  Ry.  Co., 
Biederman  v.  Dry  D.,  etc., 
Wiberg  v.  Nas.  El.  R.  Co., 
Adams  v.  Met.  St.  Ry.  Co., 
Kelly  t?.  Bk.  Hts.  R.  Co., 
Yunkeisch  v,  Bk.  Hts.,  etc. 

Adults. 

Street  Sioeepers,  etc,  by  Ca/ra  or 

Wagons, 

Bums  V,  Sec.  Av.  R.  Co.,  21  A.  D.  621 

MorrisBey  t?.  West.  El.,  etc.  30    "     424 


44 
56 

n 

270 
641 

59 

St 

467 

62 

€t 

364 

17  A.  D.  582 

37 

It 

386 

39 

tt 

668 

41 

tt 

334 

42 

tt 

160 

44 

tt 

628 

46 

tt 

106 

64 

tt 

291 

64 

tt 

641 

60 

tt 

188 

69 

tt 

617 

69 

tt 

619 

€4. 


Lewis  r.  Bing.  R.  Co.,         35  A.  I>.  1£ 

Bengivenga  t?.  Bk.  Hts.  etc  48     *•  515 

Scott  V.  Yonkers  R.  Co.,  51     "  626 

Dipaolo  t>.  Third  A.  R.  Co.  66     «  566 

O'Connor  v.  Union  Ry.  Co.,  67     **  99 
(See  Run-Over.) 

Persona  on  or  near  Railroad  TrtMchs.  ' 
St.  John  V,  N.  Y.  C.  Co.,  165  N.  Y.  241 
^Mills  r.  N.  Y.  C.  Co.,  5  A.  r>.     11 

Ryan  v.  N.  Y.  C.  Co.,  17      "       221 

Lagerman  t?.  N.  Y.  C.  Co.,  53      **       283 
White  V.  N.  Y.  C.  Co.,       68      "       561 

Persons  Crossing  or  Btand4n,g   %n 
Streets, 
(1)  By  Street  Cars. 
Clegg  V.  Met.  St.  Ry.  Co.,    1  A.  I>.  207 

283 
572 
426 
556 
205 
52 
335 
307 
376 
629 
627 
627 
628 
621 
557 
287 
234 
478 
164 
274 
632 
187 
286 
100 
528 
57 
154 
617 
317 
274 
371 


Dollar  V,  Union  Ry.  Co.,  7 
Weber  r.  Third  Av.  R.  Co.,  12 
Fandel  r.  Third  Av.  R.  Co.,  15 
Elleck  V,  Met.  St.  R.  Co.,  15 
Schwanzer  r.  Bk.  Hts.  etc.  18 
Martin  v.  Third  Av.  R.  Co.  27 
Gumby  v.  Met.  St.  Ry.  Co.  29 
Harvey  v,  Nas.  El.  R.  Co.  35 
Hickman  v,  Nas.  El.  R.  Co.  36 
Hickman  t?.  Nas.  El.  R.  Co.  41 
Hickman  v,  Nas.  El.  R.  Co.  46 
Hickman  v,  Nas.  El.  R.  Co.  55 
Towner  t?.  Bk.  Hts.  R.  Co.  44 
Hirschman  t>.  Dry  D.  etc.,  46 
Killen  v,  Bk.  Hts.  R.  Co.,  48 
Finkelstein  t?.  Bk.  Hts.  etc.  51 
Witrak  r.  Nas.  El.  R.  Co.,  52 
Simonsen  r.  Bk.  Hts.  etc.  53 
Sehwarzbaum  t?.  3d  A.  etc.  54 
Schwarzbaum  r.  3d  A.  etc.  60 
Vanson  v.  Met.  St.  Ry.  Co.  54 
Cobb  r.  Met.  St.  Ry.  Co.,  se 
Johnson  v.  Met.  St.  etc.,  56 
Frank  v.  Met.  St.  Ry.  Co.,  58 
Gildea  i?.  Met.  St.  Ry.  Co.  53 
Halliday  t?.  Bk.  Hts.,  etc,  59 
Cooke  17.  Met.  St.  Ry.  Co.,  59 
Mehrle  t>.  Bk.,  Q.  C,  etc.,  59 
Green  t?.  Met.  St.  Ry.  Co.  Qo 
Mulligan  v.  Third  Av.,  etc  61 
Mitchell  V,  Third  Ay.,  etc  e2 


<€ 
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Fleischer  v.  Met.  St.,  etc.,  63  A.  D.   44 

Sullivan  v.  Met.  St.,  etc.,  63  "  46 

Goodman  v.  Met.  St.,  etc.,  63  "  84 

Cohen  v.  Met.  St.  Ry.  Co.,  63  "  166 

Weinberger  r.  Met.  Tr.  Co.  63  "  240 

Sesselmann  v.  Met.  St.,  etc.  66  "  484 

Curtin  r.  Met.  St.  Ry.  Co.,  65  «  610 

Copeland  t?.  Met.  St.,  etc.,  67  "  483 

McCloskey  v.  Met.  St.,  etc.,  67  "  617 

Madigan  v.  Third  Av.,  etc.  68  "  123 

Binder  v.  Met.  St.  Ry.  Co.  68  "  281 

Kiley  v.  Met.  St.  Ry.  Co.  68  "  645 

Johnson  v.  Third  A.  R.  Co.  69  "  247 

Scarpati  v.  Met  St.,  etc.,  69  "  609 

CavanagH  v.  Met.  St.,  etc.,  70  "  1 

Handy  v.  Met.  St.  Ry.  Co.  70  "  26 

Scher  v.  Met.  St.  Ry.  Co.  71  "  28 

(2)  By  Trucks,  etc. 
Kettle  t?.  Turl,  162  N.  Y.  265 

Murphy  r.  Weidman  Coop.,  1  A.  D.  283 

Canton  v.  Simpson,               2  "  561 

Mills  V.  Woolverton,             9  "  82 

McDonnel  v.  Elias  B.  Co.,  16  "  223 

Crowley  r.  Met.  St.,  etc.,  24  "  101 

Matter  of  Yuengling,  etc.,  24  "  223 

Fuller  i>.  Dederick,                35  "  93 

Quill  t?.  The  Mayor,  etc.,    36  "  476 

Hodgson  V.  Conklin,             60  ''  604 

Nead  v.  Roscoe  L.  Co.,        64  "  621 

O'Leaiy  v,  Muldoon,            56  "  626 

Mi80€llaneou8, 
Sewell  V.  aty  of  Co.,  76  N.  Y.  46 
Francis  v.  N,  Y.  S.  Co.,  114  "  380 
Embler  v.  Town  of  W.,  132  "  222 
Downes  v,  Elmira  Br.  Co.,  41  A.  D.  339 
Holroyd  v.  Sheridan,  63    "       14 

Anderson  v,  Rothschild,  69  "  19 
(See  also  Collisions,  Explosions,  Fall- 
ing Things,  Hoists,  Missiles,  Obetruc- 
tions,  Poles,  Runaways,  Running- 
Boards,  Run-Down,  Runovers,  Wire.) 

STUMBLING. 

Wells  f>.  Steinway  Ry.  Co.  18  A.  D.  180 
Tubesing  v,  dtj  of  Buff.,  61  "  14 
Rodd  V,  Sleicher,  53    '*     638 

Wolf  V.  BTdyn  Ferry  Co.,  54    "      67 


Higgins  17.  Bk.,  Q.  C,  etc.,  64  A.  D.  69 
Archer  v.  City  of  Mt.  V.,  67  "  32 
Mount  V.  Bk.  U.  Gas  Co.,  72  "  440 
(See  Falls,  Obstructions,  Slipping, 
Stairways,  Tripped.) 

SUBSIDING  of  Grain.     (See  Caving 
in.) 

SUFFOCATION. 

Curran  v.  Warren,  etc.,  36N.  Y.  163 
Lee  V.  Troy  Cit.,  etc.,  98  "  115 
Huda  17.  Am.  Glue.  Co.,  164  *'  474 
Beyer  v,  Consol.  Gas.  Co.,  44  A.  D.  168 
Mui^troyd  v.  Tn.  Hemp.,  62  "  626 
(See  also  Caving  in.) 

SUICID£.     (See  Intoxication.) 

SWELL. 

Bell  V.  N.  J.  Steamb't  Co.  64  A.  D.  626 

SWINGING   THINGS.      (See    Struck 
By.) 

SWEEPING  THINGS.     (See  Timber- 
Ends.) 

SWITCHES.      (See    Appliances,    Ob- 
structions, Rails.) 

TANKS,  Vats,  Cisterns. 

Fiske  V.  Bailey,  61  N.  Y.  160 

Victory  p.  Baker,  67    "     366 

Riceman  v.  Havemeyer,  84    "     647 

TELEGRAPH  POLES.     (See  Poles.) 

TELEGRAPH  WIRES.    (See  Obstruc- 
tions.) 

THEFT. 

passenger's  pbopebtt. 
Weeks  r.  N.  Y.,  N.  H.,  etc.  72  N.  Y.   60 
Carpenter  t?.  N.Y.N.H.etc.  124    "       63 
Adams  v.  N.  J.  St.,  etc.,  151    «     163 

quests'  pbopebtt. 
Purvis  V.  Coleman,  21  N.  Y.  Ill 

Hyatt  V.  Taylor,  42    "     258 
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43  N.  Y.  689 

44 

u 

172 

46 

(t 

358 

46 

ft 

266 

46 

*t 

291 

94 

u 

1 

46  A.  D.  200 

51 

tt 

268 

Ramaley  v.  Leland, 
Wilkins  v.  Earle, 
Wilkins  v,  Earle, 
Bendctson  v.  French, 
Kellogg  V.  Sweeny, 
Hancock  v.  Rand, 
Lucis  V.  Omel, 
Friedman  t?.  Breslin, 


CUSTOMEB8'   PBOPEBTT. 

BunneU  v.  Stern,  122N.Y.539 

BAILORS'  PB0PE8TT. 

Schwerin  v.  McKee,  61  N.  Y.  180 

Claflin  V.  Meyer,  75    "     260 

Jones  V,  Moi^n,  90    "         1 

Lichtenstein  v.  Jarvis,  31  A.  D.   33 

FREIGHT. 

(See  Class  B.) 
THILLS.     (See  Poles.) 
THROWN  DOWN. 

PA88EN0EB8. 

Getting  on. 
Black  V,  Third  Av.  R.  Co.,  2 
Martin  v.  Second  Av.,  etc.,  3 
Smith  V.  Third  Ave.,  etc,,  10 
De  Rozas  v.  Met.  St.,  etc.,  13 
Suhrada  r.  Third  Ave.,  etc.  14 
Carples  v.  N.  Y.  &  H.,  etc.  16 
Magnus  v.  Buff.  Ry.  Co.,  24 
Bryant  v.  Bk.  Hts.,  etc.,  26 
Savage  v.  Third  Ave.,  etc.,  29 
Dochterman  t7.  Bk.  H.  etc.  32 
Dean  v.  Third  Ave.  R.  Co.,  34 
Fluhr  V.  Man.  Ry.  Co.,  34 
Fluhr  V,  Man.  Ry.  Co.,  51 
Rippe  V.  Met.  St.  Ry.  Co.,  35 
Bachrach  v,  Nas.  EI.  R.  Co.  35 
Anderson  r.  Third  Av.  etc.  36 
Sullivan  r.  Met.  St.  Ry.  Co.  37 
Sullivan  v.  Met.  St.  Ry.  Co.  54 
Karrigan  v.  Ninth  Av.  etc.  44 
Jena  r.  Third  Ave.  R.  Co.,  50 
Ackman  v.  Third  Ave.,  etc.  52 
Chase  v.  Met.  St.  Ry.  Co.  54 
Kellegher  v,  42d  St.,  etc.,  56 
Meagher  r.  Met.  St.,  etc.,  56 
French  v,  Bk.  Hts.  R.  Co.  57 


A.  D.  387 

(t 

448 

tc 

409 

tt 

296 

tt 

361 

tt 

158 

tt 

449 

tt 

626 

tt 

666 

tt 

13 

tt 

220 

tt 

624 

tt 

627 

tt 

321 

tt 

633 

tt 

309 

tt 

491 

tt 

632 

tt 

116 

tt 

424 

tt 

483 

tt 

627 

tt 

322 

tt 

624 

tt 

204 

Radjaviller  v.  Third  A.  etc  58  A.  D.  11 

Maimone  v.  Dry  D.,  etc.,  58  "  383 

Fay  f?.  Met.  St.  Ry.  Co.,      62  **  61 

Steinau  v.  Met.  St.,  etc.,    63  "  126 

DixBon  1?.  Bk.  Hts.,  etc.,      68  '*  302 

Kimber  V.  Met.  St.  Ry.  Co.,  69  "  353 

Rivoir  v.  Met.  St.,  etc.,      70  "  617 

Lobsenz  1?.  Met.  St.  Ry.  Co.  72  "  181 

While  Siding. 
Curves,  Jerks,  etc. 
Wilder  r.  Met.  St.  Ry.  Co.  10  A.  D.  364 

Zimmerman  v.  Bk.  El.,  etc.  16  "  624 

Miles  V.  King  et  al.,            18  "  41 

Grotsch  r.  Steinway,  etc  19  "  130 

Nelson  v.  L.  V.  R.  Co.,       25  «  536 

Nelson  v.  L.  V.  R.  Co.,        37  "  631 

Wigton  V.  Met  St.  Ry.  Co.  38  **  207 

Kraemer  r.  Met.  St.,  etc,  61  "  475 

Collins  V.  Union  Ry.  Co.,    60  "  613 

Kantrowitz  v.  Met.  St.,  etc,  63  "  65 

Boat  Striking  Dock, 
Cash  f?.  N.  Y.  C.  Co.,  66 AD. 473 


Getting  Off. 
Schaffer  v.  Second  Av.,  etc  1  A.  D. 
Zimmerman  r.  L.  i.  R.  Co.,  14    " 
Maieels  t?.  Dry  D.,  etc,      16    " 
Pike  V,  Met.  St.  Ry.  Co.,  16    " 
Odell  V,  N.  Y.  C.  Co.,  18    " 

Maher  v,  N.  Y.  C.  Co.,  20  *' 
Gilchrist  v.  42d  St.,  etc.,  20  " 
Shore  v.  Bk.  El.  R.  Co.,  21  " 
Kelly  V.  Third  Av.  R.  Co.,  25 
Daly  V,  Cent.  R.  of  N.  J.,  26 
Patterson  r.  West.  El.  etc.,  26 
Colvin  V.  Bk.  Hts.  R.  Co.,  32 
Armstrong  v.  Met.  St.,  etc.  36 
O'Brien  r.  Bk.  Hts.  R.  Co.,  36 
Irwin  V.  Met.  St.  Ry.  Co.,  38 
Basting  v.  Bk.  Hts.  R.Co.,  39 
Streicher  v.  3d  Ave,  etc.,  39 
Casso  r.  Nas.  El.  R.  Co.,  40 
De  la  Torre  v.  Met.  St.  etc  48 
Wehh  r.  Yonkers  R.  Co.,  51 
Farrell  v.  Met.  St.  Ry.  Co.  51 
Zaitz  V.  Met.  St.  Ry.  O).,  52 
Donohue  r.  Bk.,  Q.  C,  etc.,  53 
Downer  v.  Met.  St.,  etc,  54 
Pratt  V.  Greenwich,  etc,    57 


48 
562 
391 
632 

12 
161 


603 
^ 
336 
76 
525 
636 
253 
629 
658 
609 
126 
194 
456 
626 
348 
315 
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Galyin  v.  Syr.  R.  T.,  etc., 
Stiasny  v.  Met.  St.,  etc., 
Hamel  r.  Bk.  Hts.,  etc., 
Ivey  r.  Bk.  Hts.  R.,Co., 
Nash  V.  Yonkers  R.  Co., 
Willis  t?.  Met.  St.  Ry.  Co., 
Taylor  t>.  N.  Y.  C.  Co.. 
Link  V.  Bk.  Hts.  R.  Co., 
Weigel  1?.  Buffalo  Ry.  Co., 
Fox  V.  Man.  Ry.  Co., 
Silverman  r.  Dry  D.,  etc., 
Steinle  v.  Met.  St.  Ry.  Co., 
Lindemann  v.  Bk.  Hts.  etc. 
Sidmonds  v.  Bk.  Hts.,  etc., 
Ludeman  r.  Third  Av.  etc. 
Stewart  t?.  Met.  St.  Ry.  Co. 


67  A.  D.  635 


58 
59 
63 
63 
63 
63 
64 
64 
67 
69 
69 


72 
72 


172 
135 
311 
315 
332 
586 
406 
625 
460 
22 
85 
442 
471 
26 
459 


EMPL0TEE8. 

Donnelly  v,  N.  Y.  &  H.,  etc.  3  A.  D.  408 
McCabe  v.  Brainard,  17    "       46 

Byrnes  t?.  Bk.  Hts.  R.  Co.,  36  "  356 
O'Connor  v,  Penn.  R.  Co.,  48  "  244 
Coughlin  V.  Bk.  Hts.,  etc.,  69    "     126 

OTHSBS. 

Clarke  v,  Westcott,  2  A.  D.  503 

Casper  t?.  Dry  D.,  E.  B.  etc.  23  "  451 
Fish  V.  Coolidge,  47    "     159 

Collier  t?.  Collins,  68    "     550 

Brown  v.  Met.  St.  Ry.  Co.,  60  "  184 
(See  Clothing  Caught,  Collisions, 
Falls,  Hooks,  Runovers,  Slipping, 
Struck-By,  Stumbling,  Thrown-Off, 
Tripping,  Upsets.) 

THROWN  OFF. 

PASSENOEBS. 

Getting  On. 
Freedon  v.  N.  Y.  C.  Co.,  24  A.  D.  306 
Sexton  r.  Met.  St.  Ry.  Co.,  40    "       26 
Lutz  t\  Third  Ave.  R.  Co.  44    *'     256 

While  Riding. 
Vail  r.  Broadw.  R.  Co.,  147  N.  Y.  377 
Koehne  v.  N.  Y.  Q.  C.  etc.  165  "  603 
Garbaczewski  v,  3d  A.  etc.  5  A.  D.  186 
Hastings  i?.  Cent.  C.  R.  Co.  7  "  312 
Lansing  t?.  C.  I.  A  B.,  etc.,  16  "  146 
Dillon  V.  42d  St.  Ry.  28    "     404 

47 


Schaeffer  v.  Union  Ry.  Co.  29  A.  D.  261 
Roberts  v,  Nas.  El.  R.  Co.  29 
Bradley  t?.  Second  Av.  etc.  34 
McDonnell  t?.  N.  1.  C.  Co.,  35 
McNamara  v.  N.  El.  R.  Co.  40 
Hoffman  t?.  Third  Ave.  etc.  45 
Lucas  r.  Met.  St.  Ry.  Co.,  56 
Townsend  v.  Bing.  R.  Co.,  57 
Block  «?.  Third  Ave.  R.  Co.,  60 
Whittaker  r.  S.  I.,etc.,Co.,  65 
Cattano  r.  Met.  St.  Ry.  Co.  67 
Bruce  r.  Bk.  Hts.,  etc.,  68 
Donellan  i?.  Third  Ave.  etc.  68 
Ehrhard  r.  Met.  St.,.etc.,  69 
Eberhardt  t?.  Met.  St.,  etc.,  69 
Whitaker  v,  S.  I.,  etc.,  Co.  72 

Getting  Off. 
Lynch  v,  B'klyn  aty,  etc.  6  A.  D.  609 
Lynch  v.  Second  Ave.,  etc.  7 
Malone  <?.  Third  Ave.,  etc.  12 
Schreiner  r.  N.  Y.  C.  Co.,  12 
Gilbertflon  r.  42  St.  R.  Co.  14 
McNamara  t?.  3d  A  v.  etc.  18 
Ludeman  r.  Third  Ave.  etc  30 
Phalen  v.  Roch.  Ry.  Co.,  31 
Rosenberg  v.  Third  A.,  etc.  47 
Harris  v.  Second  Ave.  etc.  48 
Guntzer  t?.  Yonkers  R.  Co.  51 
Kelly  V.  Bk.  Hts.,  etc.,  51 
Crow  t?.  Met.  St.  Ry.  Co.,  70 


624 
284 
147 
609 
586 
405 
234 
191 
451 
615 
242 
638 
124 
660 
468 


164 
508 
657 
294 
626 
520 
448 
323 
118 
222 
602 
202 


SERVANTS. 

Harrigan  v,  N.  Y.  C.  Co.,  7  A.  D.  377 
Shortsleeves  v.  N.  Y.  C.  Co.,  9    "     622 

OTHEBS. 

Shea  r.  Sixth  Ave.  R.  Co.,  62  N.  Y.  180 
Tinker  r.  N.  Y.,  Ont.,  etc.,  157  "  312 
Brozeh  r.  Steinway  R.  Co.  161  "  63 
Wilson  V.  Dickel,  7  A.  D.  175 

Kennedy  v.  Mayor,etc.N.Y.  34  "  311 
Schnell  v.  Met.  St.  Ry.  Co.,  44  "  619 
Morrison  t\  City  of  Syr.,  45  "  421 
Schnell  t?.  Met.  St.  Ry.  Co.  50  "  616 
Brush  V.  City  of  N.  Y.,  59  "  12 
Dennis  v.  Vil.  of  El.  Hts.,  59  "  404 
Blakeslee  r.  City  of  Gen.,  61  "  42 
(See  Running-Board,  Thrown  Down.) 
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[Partni. 


THROWN  OUT.     (See  Thrown  Oflf.) 

TDfBER,  Kotten.     (See  Decay.) 

TIlf6£K-£in>S.    (See  Poles,  auh  nom. 
Colliding.) 

TOBOGGAN   SLIDES.      (See  Unsafe 
Places.) 

TOOLS.     (See  Appliances,  Saws.) 


TOWING. 

Alexander  v,  Greene, 

7  HiU,  533 

Wells  V.  St.  Nav.  Co., 

2  N.  Y.  204 

Wells  V.  St.  Nav.  Co., 

8    "     376 

Haley  v.  Earle, 

30    "     208 

Merrick  v.  Van  Santv., 

34    "     208 

Milton  p.  Hud.  R.  St., 

37    "     210 

Bissell  T.  Torrey, 

60    «     636 

White/P.  Old  Do.,  etc.  Co. 

102    "     660 

(See  also  Collisions.) 

TRACKS.  (See  Coupling  Cars,  Derail* 
ment,  Obstructions,  Bails,  Eoad- 
beds.) 

TRAINS.  ( See  Ck>lli8ions,  Derailment, 
Runaways,  Runovers,  Vehicles.) 


TRAMPLED. 

Merritt  v.  Fitzgibbons, 
Keller  v.  Haaker, 


102  N.  Y.  362 
2  A.  D.  245 


TRAP-DOORS.      (See    Falls,    Hatch- 
ways, Shafts.) 


TREE,  Fall  of. 

Maltbie  r.  Belden, 
Gibson  v.  Denton, 


167  N.  Y.  307 
4  A.  D.  198 


TRENCHES. 

vations.) 

TRESTLES. 

forms.) 


(See  Caving  in,  Exca- 


(See   Draw-bars,  Plat- 


TRIPPED. 

Gruebler  v,  Mayor,etc.N.Y.  1  A.  D.  108 
OTFteiUy  v.  L.  I.  R.  Co.,  4  "  139 
Lycett  p.  Man.  Ry.  Co.,      12    "     326 


Lycett  p.  Man.  Ry.  Co.,    48  A.  D.  ({24 

O'Dwyer  p.  O'Brien,              13  **    570 

Lewis  p.  City  of  Syracuse,  13  "     587 

Strutt  p.  B'kljn,  etc.,  Co.,  18  "     134 

Marcantonio  p.  Murray,      63  "     119 

Berkman  v.  Wolf,                 66  "      79 

(See    Falls,    Obstructions.  Planks, 
SlipiMng,  Stumbling.) 

TRUCKS.      (See   Falls,   Obstructions, 
Stores,  Vehicles.) 

TUBS.     (See  Falling  Things,  Vats.) 

TUNNELS.     (See  Struck  by.) 

UNSAFE  PLACES. 

FBIVATB  FBEMISBS. 

Ryan  p.  Fowler,  24  N.  Y.  410 

Ackert  V.  Lansing,  50    *"    646 

Ryan  p.  Wils<Mi,  87    **    471 

Larmore  p.  Cr.  Pt.  A  Co.  101  "  391 
Demarest  p.  Flack,  128    **     205 

CANAL  LOCKS. 

Robinson  p.  Chamberlain,  34  N.  Y.  388 
Fulton  F.  L  Co.  p.  Bldwin,  37  "  648 
Johnson  p.  Belden,  47    **     ISO 

See  also 
Ash-Pits,  Mines, 

Bridges,  Obstructions, 

Coal  Holes,  Plank  Walks, 

Ck)upling  Cars,         Roadbeds, 
Crossings,  Scaffolds, 

Crosswalks,  Shops, 

Depots,  Sidewalks, 

Elevators,  Stairways, 

Excavations,  Streets, 

Falls,  Tracks, 

Flagstones,  Tunnels, 

Highways,  Vehicles, 

Holes,  Vessels. 

UPSETS. 

Coon  p.  Knapp,  8  N.  Y.  402 

Caldwell  p.  Murphy,  11  «  416 

Buffet  p.  Ty  B.,  etc.,  Co.,  40  «  168 

Voak  p.  North  C,  75  **  320 

Rembe  p.  N.  Y.  Ont,  102  "  721 

Breil  p.  City  of  B.,  144  «  1«3 
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Mitchell  r.  Turner,  149  N.Y.    39 

Werner  v.  City  of  Roch.,  149    "     663 
Allen  r.  Buff.  R.  Co.,  151    "     434 

Dougherty  v.  Vil.  Horse.,  169  "  164 
Countiyman  v,  Fonda  etc.  166  "  201 
Deming  v.  Terminal  Ry.,  169  "  1 
Seifter  v.  Bk.  Hts.,  etc.,  169'  "  254 
Reilly  r.  Sic.  Asphalt  Co.,  170  "  40 
Reiss  p.  Town  of  Pel.,  170  "  64 
Snowden  v.  Town  of  Som.,  171  *'  99 
Weldon  v.  Third  Ave.,  etc.,  3  A.  D.  370 
Lowell  V.  Cent.  Vt.  R.  Co.,  15  "  218 
Quinn  r.  Tn.  Sempronius,  33  "  70 
Allen  r.  Town  of  Allen,  33  "  463 
Bosaert  v.  Nassau  EL,  etc.,  40  "  144 
Tarba  v.  City  of  Rochester,  41  "  188 
Haight  r.  City  of  Elmira,  42  "  391 
Rommeney  r.  City  of  N.  Y.  49  **  64 
Snowden  v,  Tn.  Somerset,  62  "  84 
Murphy  r.  Vil.  Sen.  Falls,  67  "  438 
Parsons  r.  Term.  Ry.  Co.  67  "  621 
Brennan  v.  Met.  St.,  etc.,  60  "  264 
(See  also  Collisiona,  Embankments, 
Excavations,  Holes,  Obstructions,  Run 
Down.) 

VATS.     (See  Tanks.) 
VEHICLES. 

DEFECnVK. 

Powers  17.  N.  Y.  L.  E.,  etc.,  98  N.  Y.  274 
Brophy  v.  Bartlett,  108    "     632 

Hoyt  V.  N.  Y.  L.  E.,  etc.,  ll8    "     399 
Soderman  v.  Kemp,  146    **     427 

IMPROPEBLT  LOADED. 

Bushby  v.  N.Y.,L.E.,etc.,  107  N.  Y.  374 
Ford  V.  Lake  Shore,  etc.,  117  "  638 
Ford  V,  Lake  Shore,  etc.,  124  "  493 
(See  also  Appliances,  Brakes,  Colli- 
sions, Coupling  Cars,  Derailments,  Ex- 
plosions, Falls,  Ice  and  Snow,  Stair- 
ways.* 

VESSELS. 

Clark  r.  Un.  Fy  Co.,  36  N.  Y.  486 

Wyckoff  V.  Qu.  Co.  F.  Co.,  62    "       32 
(See    also    Explosions,    Falls,    sub 
nom.  Of  Things  on  Shipboard,  Guard- 
Rails,  Wrecks.) 


WAGONS.       (See     Collisions,     Run- 
overs,  Vehicles.) 

WAGON  SHAFTS.     (See  Poles.) 

WALLS.     (See  Falling  Things.) 

WATER. 

DRAINAGE. 

On  to  Adjoining  Land. 
Vanderwiele  v,  Taylor,        65  N.  Y.  341 
Gould  V,  Booth,  66    "       62 

Byrnes  v.  City  of  Co.,  67  "  204 
Jutte  V.  Hughes,  67    "     267 

Lynch  v.  The  Mayor,  76    "       60 

Vogel  V.  The  Mayor,  92    "       10 

Watson  t?.  City  of  K.,  114  "  88 
McCarthy  t?.  Vil.FarRock.,  3  A.  D.  379 
Carll  V.  Vil.  of  Northport,  11     "      120 

Into  Streams. 
Waffle  V,  N.  Y.  C.  Co.,      63 N.Y.    11 
Chipman  v.  Palmer,  77    "       61 

Noonan  v.  City  of  Alb.,       79    "     470 

DIVEBTINO  OB  DEPLETINO   STBEAMB. 

Weed  V.  N.  Y.  &  H.  etc.,  29  N.  Y.  616 
Cott  V.  Lewiston,  36    "     214 

Silsby  Mfg.  Co.  v.  State,  104  "  662 
Van  Wycklen  t?.  C.  of  B.,  118  "  424 
Covert  f?.  Oanford,  141     "     621 

Smith  r.  aty  of  B'klyn,  160  "  367 
Covert  V.  aty  of  B'klyn,  6  A.  D.  73 
Smith  V,  aty  of  B*klyn  18  "  340 
Merrick  W.  Co.  r.  Ct.  Bk.,  32  "  464 
Forbell  v.  aty  of  N.  Y.,      47    "     371 

DBINKINO  WATER. 

Dannaher  t?.  aty  of  Bk.,  119  N.  Y.  241 

OVEBFLOWS. 

Dams,  Breaking  or  Overflowing. 

The  Mayor  v,  Bailey,  2  Den.  433 

PoUett  V,  Long,  66  N.  Y.  200 

Perkins  t?.  The  State,  113    "     660 

Benedict  v.  The  State,  120    "     228 

Spencer  t?.  The  State,  136  "  619 
Zom  V.  State  of  N.  Y.,       46  A.  D.  163 
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99N.Y.284 

109 

(( 

73 

110 

(( 

232 

123 

« 

291 

138 

{( 

124 

152 

a 

45 

162 

u 

49 

67  A.  D.  239 

Flooding  from  S.  R.  Embankments, 
etc. 

Brown  r.  Moh.,  etc.,  1  How.App.C.66 
Brown  t?.  Moh.,  etc.,     1  "        123 

Phillips  r.  Terry,  3Abb.C.A.D.607 

Brown  t?.  Cayuga,etc.,Co.,  12N.  Y.486 
Bellinger  t\  N.  Y.  C.  Co.,  23  "  42 
Plate  t?.  N.  Y.  C.  Co.,  37    "     472 

Moyer  v,  N.  Y.  C.  Co.,  88  "  351 
N.  Y.  C.  Co.  V.  State,  166  "  286 
Jones  p.  DeCoursey,  12  A.  D.  164 

Orvis  17.   Elmira,CAN.R.,   17    "      187 

Flooding  from  Canal  Worki. 

Sipple  V.  The  State, 
McDougall  V.  The  State, 
Bidelman  v.  The  State, 
Sayre  i\  The  Stote, 
Stone  17.  The  State, 
Slavin  i?.  The  State, 
Connor  17.  The  State, 
Shannahan  17.  State, 

Flooding    from    Municipal    Improve- 
ments. 
Conrad  17.  Vil.  of  Ith.,        16N.  Y.  158 
Paine  r.  Vil.  of  Del.,  116    "     224 

Atwater  i?.  Vil.  of  Can.,  124  "  602 
Garrett  i?.  Vil.  of  Can.,  135  "  436 
Schumacher  17.  City  N.Y.,  166  "  103 
Southard  i?.  City  of  Brook.  1  A.  D.  175 
Bedell  v.  Vil.  of  Sea  Cliflf,  18  "  261 
Burnett  17.  The  Mayor,etc.,  36  "  458 
Hawley  v.  City  of  Johns.,  40  "  668 
Talcott  17.  City  of  N.  Y.,    58    "     614 

Flooding  Streets  or  Sidewalks. 

Bly  17.  Vil.  of  Wh.,  120  N.  Y.  506 

Woolscy  v.  Vil.  of  Ell.,  155    "     573 

Beltz  17.  City  of  Yonk.,  148    "       67 

Sewers. 
Gray  v.  City  of  Br.,     2Abb.C.A.D.267 
Mills  17.  City  of  Br.,  32  N.  Y.  489 

Barton  r.  City  of  Syr.,  36  "  54 
McCarthy  p.  City  of  Syr.,  46  "  194 
Smith  r.  The  Mayor,  66    "     295 

Kosmak  r.  The  Mayor,      117    "     361 


|>nin. 
Gilbert  t7.  Beach, 
Doupe  17.  Genin, 
Slater  i7.  Mersereau, 
Morton  r.  Thurber, 
Citron  r.  Bagley, 
O'Rourke  17.  Feist, 
Kenny  r.  Monahan, 


16  N.  Y.  606 
45  "  119 
64  "  138 
85  "  650 
36  A.  D.  130 
42  "  136 
53     "     421 


(See  also  Miscell.,  infra.) 

Defective  Pipes,  etc. 
Moore  t\  Goedel,  34N.  Y.527 

Ham  17.  The  Mayor,  70    "     459 

Vann  v.  Rouse,  94    "     401 

Jenny  17.  City  of  Br.,  120  "  164 
Stallman  r.  N.  Y.  Steam,  17  A.  D.  397 
Leonard  i?.  Gunther,  47    "     194 

Harris  17.  Boardman,  68     "     436 

Miscellaneous. 
Mairs  17.  Manh.R.E  J^sen.,  89  N.  Y.  498 
Miller  v.  Benoit,  29  A.  D.  252 

Cox  Shoe  M-Co.r.Gorsline,  63    "     517 
Randall  17.  U.SXeatherCo.  72    "     317 
(See  also  Rain,  8upra.) 

PEBCOLATINO. 

Selden  r.  Del.H.,etc.,Co.,    29  N.  Y.  6S4 

Heacock  17.  The  State,       105     "     246 

Reed  v.  The  State,  108    "     407 

(See  also  Pipes,  Storms,  Sewers.) 

WAVES. 

Jensen  r.  Ham.-Am.P.Co.,  23  A.  D.  163 
(See  Swell,  Wind.) 

WELLS.     (See  Caving  in.) 

WHEAT.     (See  Caving  in.) 


WHEELS,  Bursting. 
Loop  i;.  Litchfield, 
Myers  v,  Albany  Ry., 
Piehl  17.  Albany  Ry., 
Piehl  17.  Albany  Ry., 


42  N.  Y.  351 

5  A-  D.  596 

19    "     471 

30    "      166 


WIND  AND  STORH 
Moore  v.  Westerwelt,  21  N.  Y.  IDS 

Moore  r.  Westerwelt,  27    "     234 

Nicholson  v.  Erie,  etc.,  Co.  41    "     525 
English  c.  Brennan,  60    ''     609 
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Morgan  v,  Crocker, 

e2N.Y.626 

Sturm  r.  At.Mut.In8.Co. 

,  63 

<( 

77 

Ward  V.  At.  A  P.  Tel.  Co 

,71 

(( 

81 

Stilwell  V,  Priest, 

85 

t€ 

649 

White  t?.01d  Dom.,etc.,Co., 

102 

€( 

660 

Webster  v,  Rome^tc.,Co. 

116 

€f 

112 

Smith  V,  N.  Y.  C.  Co., 

118 

€( 

645 

N.Y.,L.E.,etc.,r.AtlJlef., 

129 

tt 

597 

Connolly  v,  Manh.  etc.. 

142 

It 

377 

Williame  v.  Hays, 

14S 

U 

442 

Williams  v.  Hays, 

157 

(t 

541 

Murphy  v,  Bennett, 

11  A.  D.  298 

Emiiiusen  v.  Penn«  R.  Co 

,30 

« 

203 

Wyman  v.  Orr, 

47 

(t 

136 

WINDOW-SASH.  (SeeFallingThings.) 

WIH£S. 

Devine  v,  Br.  Hgts.  R.  Co.,  1  A.  D.  237 

DeWardner  v.  Met.St.R.Co.  1    "     240 


Richmond  v.  N.  Y.  C.  Co.,  8  A.  D.  382 
CampbeU  r.  Wood,  22    "     599 

SmaUey  t».  Yonk.El.St.Co.,  56    "     547 
(See  Obstructions.) 

WOUNDBD.  (See  Shooting,  Stabbed.) 
WRECKS. 

OF  ySSSELS. 

Mwrritt  V.  Earle,  29  N.  Y.  115 

Tajrtor  r.  At.MutIn8.Co.,  37  "  275 
Marks  v.  H.  Riv.  Br.  C6.,  103  "  28 
WilliaM  V.  Hays,  143    ''     442 


OF  TRAINS. 

N.Y.JLE.  V.  AtRef .Co.,     129  N.  Y.  597 
Wooden  v.  WJ^.Y.&P.etc.  147    "     608 
(See    Collisions,    Derailments,    Ob- 
structions, Timber.) 

WKINOBRS.    (See  Parcels.) 
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CLASS  B.-TJKDER  OONTRAOT  ONLY. 

A  classification  of  cases  involving  questions  of  negligence  aris- 
ing only  in  actions  ex  contractu. 

All  the  cases  falling  under  the  headings  mentioned  on  page  95  are  given, 
whether  they  involve  negligence  or  not,  for  the  reason  that  decisions  as  to 
negligence  under  such  contracts  very  often  depend  upon  the  effect  of  prior 
opinions  as  to  the  meaning  of  a  clause  in  a  bill  of  lading,  ticket,  express 
receipt  or  telegraph  blank.  The  student  who  wishes  to  master  the  subject 
needs  therefore  to  be  directed  to  all  of  them. 


ANIMALS. 

Clarke  17.  Roch.,etc.,.Co.,    14N.Y.671 

Harris  v.  N.  Ind.,  etc.,  Co.,  20  "  232 

Keeney  v.  Gr.  T.,  etc.,  Co.,  47  "  52 

Penn  r.  Buff.  &  E.  Co.,       49  "  204 

Cragin  v.  N.  Y.  C.,etc.,Co.,  51  '*  61 

Bills  V.  N.  Y.  C,  etc.,  Co.,  53  "  608 

Bills  V.  N.  Y.  C,  etc.,  Co.,  84  "  5 

Baird  t\  Daly,                       57  "  236 

Baird  v.  Daly,                     08  "  547 

Harris  v.  Panama  Co.,        58  "  660 

Maynard  r.  Syr.  B.  Co.,      71  "  180 

W  ilson  V.  N.  Y.  C.,etc.,Co.,  97  "  87 

Ziinmer  v.  N.Y.C.,etc.,Co.  137  "  460 

Waldron  r.  Fargo  Co.,      170  "  130 
Jones  t\  N.  Y.,L.E.,etc.,Co.,   3  A.  D.  341 

Newman  v.  Penn.  R.  Co.,    33  "  171 


GOODS. 

DELAYS. 

^McCotter  !?.  Hooker, 
Wibert  V.  N.  Y.  E.  etc.Co., 
Blackst'k  t\  N.Y.E.etc.Co. 
Burtis  V.  Buff.,  etc.,  Co., 
Hamilton  r.  McPherson, 
Read  r.  Spaulding, 
Starbird  r.  Barrows 
Starbird  v.  Barrows, 
Ward  r.  N.  Y.  C,  etc.,  Co., 
Holden  r.  N.  Y.  C.,etc.,Co., 
Irwin  V.  N.  Y.  C,  etc.,  Co., 
Acheson  v.  N.Y.C.,etc.,Co., 
Slierman  v.  Hud.  R.  Co., 
Hill  V.  Syr.  B.,  etc.,  Co., 
Tiemey  r.  N.Y.C.,etc.,Co., 
Livingstone  v,  N.Y.C.,etc., 


8  N.  Y.  497 


12 

n 

245 

20 

ti 

48 

24 

it 

269 

28 

it 

72 

30 

te 

630 

38 

ft 

230 

43 

tt 

200 

47 

it 

20 

54 

tt 

662 

59 

tt 

653 

61 

tt 

662 

64 

tt 

264 

73 

tt 

351 

76 

tt 

306 

76 

tt 

631 

Nicholas  v,  N.Y.C.,etc.,Co.,  89  N.  Y.  370 
Geismer  v.  N.Y.C.,etc.,Co.  102  "  563 
Waite  V.  N.  Y.  C.,etc.,Co.,  110  *'  635 
Jennings  v.  G.  T.,etc.,Co.,  127  "  438 
Robertson  r.  Nat.SS.Co..  139  "  416 
Steiner  r.  Fargo,  Pres.,  etc.  3  A.  D.  460 
Harrison  v.  Weir,  71    "     248 


LOSS   BY   FIRE. 

Miller  v.  S.  Nav.  Co.,  10 
Dorr  r.  N.  J.  St.  Co.,  11 

Goold  v.  Chapin,  20 

McDonald  r.  West.,etc.Co.  34 
Steinway  r.  Erie,  etc.,  Co.,  43 
Rogers  r.  Wheeler,  43 

Manh.  Oil  Co.  v.  CAA.Co.,  45 
Manh.  Oil  Co.  v,  CAAXo.,  54 
Lamb  v.  Camd.,  etc.,  Co.,  46 
Babcock  v.  L.  S.,  etc.,  Co.,  49 
R.  M.  Co.  V,  N.  H.  St.  Co.,  50 
Knowlton  v.  Prov.etc.,Co.,  53 
Condict  r.  Gr.  Tr.,etc.,Co.,  54 
Shelton  v,  Mer.D.,etc.,Co.,  59 
G.  F.  Ins.  Co.  r.M.,etc.,Co.  72 
Holsapple  t?.  Rome,etc.,Co.  86 
Whitworth  v.  Erie,etc.Co.  87 
Piatt  V.  Rich.,  etc.,  Co.,  108 
Tanner  v.  N.Y.C.,etc.,Co.,  108 
Draper  v.  D.  &  H.  Co.,  118 
L.  &  L.  F.  I.  Co.  r.  R.Co.,  144 
N.  B.  &  M.  Ins.Co.r.C.V.Co.  9 
Liberty  Ins.  Co.  t?.  C.V.Co.  19 
Grieve  r.  N.  Y.  C.,etc.,Co.,  25 
Litt  v.  Wabash  R.  Co.,  50 
Robinson  v,  N.Y.&T.S.Co.,  63 


N.Y.431 

*i 

485 

»•■ 

259 

« 

497 

U 

123 

l( 

598 

M 

594 

tt 

197 

" 

271 

" 

491 

" 

121 

" 

76 

« 

500 

t( 

258 

tt 

90 

tt 

275 

" 

413 

tt 

358 

tt 

62 

it 

118 

tt 

200 

A.E 

1.     4 

tt 

509 

ti 

518 

tt 

550 

tt 

211 
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INJUBT  TO,  OB  LOSS  OF,  TBOIC  OTHEB 
CAUSES. 

Palmer  v.  Lorillard,  16  Johns.  348 

Sewall  V.  Allen,  6  Wend.  335 

Am.  Ina.  Co.  v.  Ogden,  20  "  287 
Slocum  V.  Fairchild,  7  Hill,  292 

French  v.  B.&E.Co.,  2  Abb.  C.  A.  D.  196 
Merc.  M.  Ins.  Co.v.Calebs,  20  N.  Y.  173 
Hathorn  t?.  Ely,  28    "       78 

Merritt  r.  Earle,  29    "      115 

Michaels  v,  N.Y.C.,etc.,Co.  30  "  564 
Hunt  V.  Mich.  S.  Co.,  37     "      162 

Allen  r.  Sacrider,  37     "     341 

Grosven.  v.  N.Y.C.,etc.Co.,  39  "  34 
Bostwick  V.  B.&0.,etc.,Co.,  46  "  712 
Nelson  v.  Hud.  Riv.  Co.,  48  "  498 
Babcock  r.  L.  S.,  etc.,  Co.,  49  "  491 
Goodwin  i\  B.&0.,etc.,Co.,  50  "  154 
McAndrew  t\  Whitlock,  52  "  40 
Arctic  F.  I.  Co.  v.  Austin,  69  "  470 
Schwinger  v.  Raymond,  83  "  192 
Schwinger  t\  Raymond,  106  "  648 
Giuterm.  v.  Liverp.etc.Co.,  83  "  358 
Swift  V.  Pac.  M.  Co.,  106     "      206 

Scheu  c.  Benedict,  116     **     510 

Wheeler  v,  O.,  etc.,  Co.,  125  "  155 
Wheeler  v.  O.,  etc.,  Co.,  149  "  576 
Rathbone  v.  N.Y.C.etc.Co.  140  "  48 
Mut.  B.  Co.  V.  N.Y.etc.Co.  16  A.  D.  149 
King  V.  Sherwood,  22     "     548 

Weissboum  v.  Solomon,  54  "  554 
Bermell  v.  N.Y.N.H.etc.Co.  62     "     389 

DISPUTES  AS  TO  DELIVEBIES. 

Northrup  v.  S.  B.  Co.,  3  Abb.C.A.D.386 
Green  t*.  Clarke,  12  N.  Y.  343 

Guillaume  v.  H.,  etc.,  Co.,  42  "  212 
Redmond  v.  Liv.,  etc.,  Co.,  46  "  578 
Hedges  r.  Hud.  R.,etc.,Co.,  49  "  223 
Zinn  r.  N.  J.  Stb.,etc.,  Co.,  49  "  442 
Viner  v.  N.  Y.  Al.,  etc.,Co.,  50  "  23 
Price  t'.  Osw.  &  S.  Co.,  50  "  213 
(Ucadell  r.  Thomson,  5Q    "      194 

Canfield  r.  B.&0.,etc.,Co.,  75  "  144 
Canfield  v.  B.&0.,etc.,Co.,  93  *'  532 
McKinney  v.  Jewett,  90    "     267 

Guillaume  v.  Gen.Tr.Co.,  100  "  491 
Furman  r.  U.Pac.,etc.,Co.  106  "  679 
Tarbell  v.  Roy.Ex.,etc.Co.  110  "  170 
Manh.  R.  S.Co.t?.C.B.etc.Co.  9  A.  D.  172 


IflSCSLLAinSOUS. 

Am.  Ins.  Co.  v.  Bryan,  26  N.  Y.  663 
Sinunons  v.  Law,  4  Abb.  C.  A.  D.  241 
Farm.,etcCo.  v.  E.,etc.,Co.  72  N.  Y.  188 
CaUin  v,  Adirondack  Co.,  81  "  639 
Wamsley  v.  Atlas  SS.  Co.,  168  "  533 
Wamsley  v.  Atlas  SS.  Co.,  37  A.  D.  553 

BAGGAGE. 

Powell  V,  Myers,               26  Wend.  691 

Hart  V.  R.  A  S.,  etc,  Co.,    8  N.  Y.  37 

Campbell  v,  Perkins,             8  "  430 

Murphy  v.  Comrs.  ofEm.,  28  "  134 

Roth  V,  Buff.,  etc.,  Co.,        34  "  648 

Dexter  v.  Syr.  B.,  etc.,  Co.,  42  "  326 

Blossom  V,  Dodd,                43  "  264 

Chamberl.  v.  W.  Tr.  Co.,    44  "  305 

Burnell  v.  N.  Y.C.,etc.,Co.,  45  "  184 

Rawson  v.  Pa.,  etc.,  Co.,      48  "  212 

McCormack  v,  Pa.,etc.,Co.,  49  "  303 

I^IcCormack  r.  Pa.,etc.,Co.,  80  "  353 

McCormack  v.  Pa.,etc.,Co.,  99  "  65 

Dininny  v,  N.  Y.  N.  H.  Co.,  49  "  546 

Stoneman  P.  Erie  R.  Co.,  52  "  429 

Milnor  v,  N.  Y.  N.H.  Co.,  63  "  363 

Steers  t?.  Liverp.,  etc.,  Co.,  57  "  1 

Mattison  t?.  N.Y.C.etc.Co.,  57  "  652 

Mattison  r.  N.Y.C.,etc.,Co.  76  "  381 

Kissler  v,  N.  Y.C.,ete.,Co.,  61  "  538 

Perley  v.  N.  Y.  C,  ete.,Co.,  65  "  374 

Fairfax  t?.  N.Y.C.,etc.,Co.,  67  "  11 

Fairfax  v.  N.Y.C.,etc.,Co.,  73  "  167 

Sloman  v.  Gt.  W.,  etc.,  Co.,  67  "  208 

Robinson  v,  Chittenden,      09  "  525 

Madan  v.  Sherard,               73  "  329 

Curtis  r.  D.,  L.,  etc.,  Co.,  74  "  116 

Millard  v.  M.  K.  &  T.  Co.,  86  "  441 

Isaacson  V.  N.Y.C.,etc.,Co.,'94  "  278 

Carlson  v.  O.,  etc.,  Co.,     109  "  359 

Talcott  V.  Wab.,  etc..  Co.,  159  "  461 

Trimble  V.  N.Y.C.,etc.Co.,  162  "  84 

Springer  t?.  Westcott,         166  "  117 

Springer  v.  Westcott,            2  A.  D.  295 

Cat.  Cut.  Co.  y.B.R.etc.Co.  24  "  207 

Graves  v.  Fitchb.  R.  Co.,    29  "  591 

EXPRESS  MATTER. 

Rosebr.  v,  Dinsm.,  4  Abb.  C.  A.  D.  118 
Witbeck  v.  Holland,  45  N.  Y.    13 

Thompson  r.  Fargo,  49    "     188 
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Cochran  v,  Dinsmore,         49  N.  Y.  249 

Belger  v,  Dinamorey 

Magnin  v,  Dinamore, 

Magnin  v,  Dinsmore, 

Magnin  v,  Dinsmore, 

Westcott  V,  Fargo, 

RoBenthal  v.  Weir, 

White  V,  Weir, 

TELEGRAMS. 

Leonard  v.  N.Y^,etc.Co.,  41 N.  Y.  544 

Rittenhouse  r.  L  L.  of  T.,  44    "     263 


51     " 

166 

56     " 

168 

62    « 

35 

70    " 

410 

61    " 

542 

170    " 

148 

33A.D 

145 

Baldwin  v.  U.  8.  TcL  Co^  45N.Y.744 
Elwood  V.  W.  Un.  T.  Co.,  45  **  549 
Breese  v.  U.  S.  Tel.  Co.,  48 
Lowery  p.  W.  Un.  T.  Co.,  60 
Young  V.  W.  Un.  T.  Co.,  65 
Hart  V.  D.  U.  S.  C.  Co.,  86 
Kiley  v.  W.  Un.  T.  Co.,  109 
Pearaall  v.  W.  Un.  T.  Co.  124 
Will  V.  P.  T.  Cable  Co.,  3A.D.  22 
Dixon  V,  W.  Un.  Tel.  Co.,  3  "  60 
Curtin  v.  W.  Un.  Tel.  Co.,  13  "  253 
Ayres  v.  W.  Un,  TeL  Co.,  65    «     149 


549 
132 
198 
163 
633 
231 
256 
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CLASS  O -VERDICTS. 

A  classification  of  bodily  injuries,  and  the  amounts  allowed 
therefor,  grouped  under  the  following  headings : 

Amounts  Awabdkd  by  Jxtbies. 


DEATH. 

Man. 

Woman. 

Child. 


Body  of  Another. 


Body  of  Plaintiff. 

PARTS  INJURED. 


Abdomen. 

Groin. 

Ankle. 

Hand. 

Arm. 

Head. 

Back. 

Hip. 

Brain. 

Internal  Inj. 

Cheek  Bone. 

Jaw. 

Chest. 

Joint. 

Collar  Bone. 

Knee. 

Ear. 

Leg. 

Elbow. 

Lungs. 

Eye. 

Neck. 

Face. 

Nerve. 

Finger. 

Nose. 

Foot. 

Pelvis.                                 ' 

NATURE  OP  INJURY. 

Abscess. 
Amputation. 

Epilepsy. 
Erysipelas. 

Bitten. 

Frozen. 

Breaking  Bones. 

Healtn  Impaired. 

Bruises. 

Hearing  Impaired. 

Bums. 

Hernia. 

Child-Birth. 

Idiocy. 

Crushed. 

Inflammat^  n. 

Contusions. 

Malpractice. 

Crippled. 

Miscarriage. 

Cuts. 

Nerves  Impaired. 

Disabled. 

Nervous  Prostration. 

Dislocation. 

Pain  at  Child  Birth. 

Dizziness. 

Pain  and  Suffering. 

Electric  Shock. 

Paralysis. 

LOSS  OF  SERVIOBS. 

Wife. 
Child. 


Priv.  Parts. 

Ribs. 

Shoulder. 

Side. 

Skull. 

Spine. 

Teeth. 

Thigh. 

Toe. 

Womb. 

Wrist. 

Miscellaneous. 


Pleurisy. 

Poisoned. 

Premature  Birth. 

Scalds. 

Shock. 

Sickness. 

Sight  Impaired. 

Sores. 

Sprains. 

Stricture. 

Tumor. 

Ulcer. 

Urinary. 

Uterine  Inj, 

Wounded. 


Amounts  Passed  on  by  Appellate  Division. 


Injuries  in  Appellate  Division  cases  have  not  been  stated  with  as  much  par- 
ticularity as  those  in  the  Court  of  Appeals  cases.  They  have  been  clasufied 
under  the  most  salient  injury  (the  amount  of  the  verdicts  usually  indicating 
whether  there  were  additional  injuries)  and  are  referred  to  by  the  page  and 
volume  in  App.  Div.  where  reported. 

The  marked  increase  in  the  amounts  of  verdicts  in  the  last  few  years  would 
seem  to  indicate  a  great  rise  in  the  value  of  life  and  limb  as  measured  in 
dollars  and  cents. 
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Vebdicts  vob  Injubdes 

TO  Body  op 

Another. 

DEATH. 

OF  MAIT. 

Cases  in 

Part  n. 

$22,500.00 

676. 

$2,760.00 

401,583. 

12,500.00 

686. 

2,600.00 

429, 662. 

10,000.00 

677. 

2,600.00 

379,426,447,461 

,522,531, 

6,752.47 

428. 

660, 562,  663,  666, 681, 629, 

6,281.02 

436. 

643, 646, 664. 

5,100.00 

516. 

2,400.00 

601. 

6,000.00 

364,  366,  370,  372, 394, 396, 

2,300.00 

607. 

402,422,424,428,436,453, 

2,260.00 

640. 

461, 462,  474,  481, 482,  489, 

2,126.00 

491. 

497,505,617,631,553,671, 

2,000.00 

376. 

681,582,586,587,688,589, 

1,819.21 

661. 

612,613,626,628,660,663, 

1,800.00 

399. 

669, 670,  682, 683,  690. 

1,750.00 

631. 

4,690.90 

660. 

1,660.00 

666. 

4,683.33 

694. 

1,600.00 

386. 

4,500.00 

367,  383,  469,  496. 

1,500.00 

387,394,466,497,612,541. 

4,250.00 

369,  675. 

661, 687,  602, 630 

4,100.00 

506. 

1,400.00 

448. 

4,000.00 

365,368,371,393,397,428, 

1,300.00 

399. 

450,  453,  462,  490,  537,  666, 

1,250.00 

483,618,687. 

580,  585,  680. 

1,150.00 

496. 

3,875.00 

440. 

1,044.16 

606. 

3,500.00 

367,  402, 426, 436,  438, 449, 

1,000.00 

481,498,601,646 

482,  491,  607,  662,  686,  601 

800.00 

391,400,518. 

3,300.00 

549. 

750.00 

601. 

3,250.00 

455, 496,  664. 

600.00 

619. 

3,000.00 

416,450,457,461,481,498, 
505,511,512,518,531,560, 
586,  595,  618,  628,  631,  636, 
647,  688. 

Appellate 

DivisioiL 

$25,000 

32—503 

$10,000 

68—660 

$6,600 

19—256 

69—609 

71—288 

19—471 

21,000 

10—376 

9,000 

36—  67 

29— 0.3G 

15,000 

14—  58 

48—206 

61—281 

25—383 

7,500 

47—311 

6,000 

6—619 

26—391 

62—413 

6—198 

63—353 

7,000 

30—305 

12—126 

65—453 

67—  99 

13-467 

12,500 

53—443 

67—297 

14—345 

70—  60 

70—495 

14—028 

12,000 

16—  24 

6,500 

12—512 

17— IIG 

65—611 

64—477 

17-221 

72—  19 

6,000 

18—223 

17—49! 

72—  26 

20—124 

17—588 

10,000 

16—     1 

28—625 

23—623 

20—  40 

36—242 

25—315 

25—630 

65—  49 

25—    8 

30—520 

56—191 

27—  52 

35—578 

66—419 

27—305 

35—609 

67—636 

34—220 

46—460 

63—267 

38—  CO 

5.3—324 

69—437 

40—307 

65—  23 

5,750 

41—616 

41—158 

69—470 

6,660 

62—472 

42—548 
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$6,000 

43—669 
44—  68 

$3,600 

18—620 
27—114 

$2,600 

41—213 
68—451 

45—489 

37—127 

2,300 

11—271 

63—692 

41—613 

2,000 

7—283 

64—636 

69—  95 

8—479 

6&— 636 

63—473 

9—443 

68—242 

3,000 

13—167 

18—134 

68—269 

17—177 

32—     8 

70—506 

32—606 

33—636 

4,750 

18—387 

61—620 

68—409 

4,600 

16—111 

66—259 

71—222 

29-628 

67-^61 

1,942 

12—  28 

69—  12 

67—636 

1,800 

7—515 

4,250 

10—207 

63—646 

1,600 

12—356 

4,000 

10—  64 

67—337 

70—501 

26—434 

67—617 

1,300 

2—561 

37—  93 

71—173 

1,200 

66—398 

42—472 

2,800.42 

24—303 

1,100 

72—  47 

49—  64 

2,750 

63—  44 

1,077.27 

28—  52 

63—363 

2,680 

7—321 

1,000 

9—529 

66—  71 

2,500 

1—178 

21—276 

67—284 

2—140 

28—186 

69—126 

11—688 

41—  84 

6a-423 

13—120 

61—  12 

67—212 

18—579 

741.66 

67—516 

3,750 

53—641 

24—694 

600 

72—578 

3,500 

18—506 

25—631 

500 

41—  36 

OP   WOMAN. 

$10,000.00 

688. 

$1,700.00     369. 

5,000.00 

375, 

488,  585,  ( 

513, 663. 

1,500.00     368. 

4,600.00 

480. 

1,250.00     440. 

4,000.00 

371, 

452,  472,  ^ 

180, 498. 

1,137.00     480. 

3,500.00 

390, 

422. 

1,000.00     473,622. 

3,000.00 

398. 

600.00     512. 

2,000.00 

412, 

490. 

Appellate 

500.00     377. 
Division. 

$9,500 

72—321 

$5,000 

58—613 

$1,500 

12—508 

8,300 

10—438 

4,000 

71—  14 

1,000 

32—154 

7,500 

6—  42 

3,500 

28—621 

800 

31—448 

6,065 

22—321 

3,000 

14—  33 

700 

19—167 

6,000 

8—402 

2,250 

17—162 

500 

19—309 

5,000 

16—  90 

2,000 

69—124 

150 

23—131 

OF  CI 

aiLD. 

Over 

ten. 

$3,500.00 

687. 

$2,000.00     448, 581. 

3,200.00 

589. 

1,600.00     583. 

3,000.00 

507. 

1,500.00     393. 

2,500.00 

627, 

646. 

1,000.00     461. 

2,333.00 

380. 

Appellate 

800.00     436. 
Division. 

$7,600 

63—  78 

$3,750 

11—  86 

$2,000 

38—484 

5,000 

23—228 

3,500 

22—212 

68—601 

37—307 

3,000 

3—428 

1,250 

9—146 

67—616 

2,500 

20—326 

14—602 

4,000 

8—509 
42—626 

53—413 
69—451 
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Cases  Classified. 


[Part  III. 


Under  ten. 

$5,000.00 
4,500.00 
3,000.00 
2,500.00 
2,000.00 
1,800.00 

506. 

559. 

490,644. 

386,456,490,613,630,671. 

617. 

410. 

$1,500.00     499,647. 
1,300.00    360. 
1,200.00    505. 
1,000.00    518. 

500.00     422, 669. 

120.00    438. 

Appellate  DiYiuon. 

$6,000 
5,000 
3,325 
3,000 

29—469 
11—164 
23—  21 
1—309 
5—544 
61—202 

$2,125                   61—505 

2,000                   12—381 

36—  23 

1,500                   24—602 

1,050                     6—121 

600                  72—     1 

$600 

375 
.06 

2—245 

40—615 

2—    5 

7—124 

61—612 

LOSS  OF  SERVICES. 

or  WIFE. 

$3,000.00 
2,500.00 
2,360.00 
2,250.00 
1,600.00 
1,500.00 
1,000.00 
1,062.60 

(Her  back  bruised,  shock) 

(Killed:  Husband  hurt  also) 

(Miscarriage) 

(Her  ankle  sprained) 

(Her  arm  broken) 

(Her  ribs  broken) 

(Bruised:  Son  killed) 

OF  CHTT.D. 

413 
488 
493 
624 
478 
450 
547 
356 

$6,500.00 
1,500.00 

(Son's  leg  amputated) 
(Son's  arm  broken) 

644 
60S 

$7,250 
2,650 


$4,500 


ABDOMEN. 
ANKLE. 


$5,000.00 
2,000.00 


Appellate  Division. 

OF  WIFE. 

56—6651    $2,400                  51—627 

27—^84        1,500                  41—629 

1      1,250                  15—326 

$600 
160 

OF  SON. 

$200                  56—  61 

OF  DAUGHTEB. 

36—273  1  $1,200                     7—417 

$400 

68—627 
67-4)28 


50—377 

VeBDICTS  FOB  InJITBIES  TO  BODY  OF  PLAHTTIIT. 

A. —  Parts  Injured. 
(See  Back,  Internal  Injuries,  Spine,  sub  nom,,  Miscellaneous.) 


BBOKSN. 


4201    $1,500.00 
494, 658  I         450.00 


541 
366 
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SPBMMED. 

$10,800.00 
3,000.00 
2,500.00 
2,000.00 
1,000.00 
500.00 

(Permanent  disablement) 
(Leg  bruised) 

(Leff  and  shoulder  bruised,  ^e  cut) 
(Increased  pain  at  child-birth) 

670 
676 
619 
544 
460 
600 

MISCELLANEOUS. 

$2,000.00       (Head,  shoulder  and  hip  injured  and  hones  kUled) 
700.00 
450.00 
(See  also  Back,  Hip,  Leg,  Ribs.) 

446 
669 
387 

Appellate  Division. 

BBOKEN. 

$12,700 
10,000 
9,500 
3,200 
2,750 
2,500 

67—125 
64—361 
13—623 
29^-483 
15—408 
46—100 

$2,433.33             64—626 

1,867.88              14—361 

1,600                    9—279 

23—451 

64—357 

1,000                  69—237 

$800 
500 

11—364 
70—362 
48—516 
69—617 

SPRAINED. 

$6,500 
6,000 
3,500 
3,000 

65—649 
41—632 
39—196 
20—161 

$3,000                  67—605 

2,000                   23—625 

1,000                    9—621 

64—406 

$500 
250 

6—193 
22—117 

ARM. 


$15,000.00 
3,500.00 


$2,000.00 
600.00 


MISCELLANEOUS. 

$1,250  16—166 

BOTH   ARMS. 

Broken,  etc, 

(Collar  bone,  leg  and  ribs  broken). 
(Head  injured) 


(See  also  Bums,  Leg,  Ribs.) 


Miscellaneous. 

(Crushed) 

(Bitten) 


ONE  ABM. 

Amputated. 


$11,500.00 
10,000.00 
7,500.00 
7,333.00 
7,260.00 
7,000.00 

$25,000.00 
15,000.00 
9,000.00 
5,000.00 
5,000.00 
5,000.00 
2,600.00 


432 
485, 627 
656 
685 
638 
409 


$5,250.00 
6,000.00 
4,600.00 
4,000.00 
1,000.00 


(See  also  Skull.) 


(Face  cut,  side  bruised,  "seat  wasted  away") 

(Internal  injuries) 

(Head  and  face  injured) 

(Internal  injuries) 

(Other  broken) 

(Head  and  thigh  injured,  ribs  broken) 

(Thigh  broken) 


600 
603 


633 
642 


486 

417,676,618 

398 

557 

381,475 

576 
564 
465 
466 
690 
464 
432 
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Cases  Culssifibd. 


[Part  ni. 


Broken, 


$5,000.00 
4,500.00 
2,541.00 
2,000.00 

$2,000.00 

1,900.00 

1,000.00 

1,000.00 

900.00 

500.00 


526 
487 
542 
489 


$1,750.00 

1,000.00 

500.00 


(BruiBes) 

(Knee  cut) 

(Shoulder  and  wrist  dislcxntted,  body  bruised) 

(Wrist  dislocated) 

(Head  injured) 

(Shoulder  dislocated) 


(See  also  Ribs,  Spine,  Thigh,  Loss  of  Services.) 


$5,000.00 
4,000.00 
3,000.00 
2,000.00 
2,000.00 
2,000.00 
1,350.00 
1,000.00 
700.00 


Dislocated  or  Otherwise  Hurt, 

(Muscles  permanently  injured) 

(Broken  arm  improperly  healed) 

(Finger  oroken) 

(Shock) 

(Head,  hip  and  knee  injured) 

(Head  injured) 


452 
542,568 
556,598 

691 

577 
598 
677 

zn 

656 


697 
612 
620 
473 
536 
603 
434 
473 
384 


500.00    (Sight  imp.,  shoulder,  back  and  womb  inj.,  shodc,  miscarriage)    591 
(See  also  Brain,  Foot,  Leg,  Shoulder,  Spine.) 


Appellate  DiTiaion. 

BOTH  ABMB. 

Broken,  etc. 

$7,000 

65—572  1    $5,000 

DNS  ABM. 

Amputated, 

15—258 

$25,000 

41—307 

$7,000 

12—147 

$3,000 

3—182 

12,000 

36--638 

5,000 

21—168 

3,000 

58—606 

8,537 

45—225 

4,000 

53--600 

1,800 

46—201 

7,500 

65—  38 

Broken 

$35,000 

5—  91 

$4,000 

16—490 

$1,100 

36—220 

18,000 

54—623 

27—500 

550 

11—298 

11,000 

64—  14 

3,291 

3»— 658 

500 

11—4025 

10,000 

39—661 

2,000 

56—322 

31—  30 

8,000 

33—324 

1,750 

1—283 

51—222 

7,500 

56—624 

1,500 

1—264 

53-490 

5,000 

15—624 

11—358 

300 

4—323 

38—583 

31—244 

45-421 

55—  45 

53—^71 

61—134 

1,250 
Crushed, 

66—614 
Dislocated,  etc. 

$25,000 

1—240 

$3,750 

35—321 

$1,000 

28-58» 

5,500 

3—  70 

2,000 

32—  87 

41—  78 

5,000 

4—139 

1,375 

13—177 

752.06 

56—181 

4,000 

40—  62 

1,200 

22—632 
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BACK. 

$12,000.00 

(Abscess,  shock) 

467 

11,000.00 

(Abscess,  shock) 

439 

6,000.00 

(Abscess,  shock) 

413 

10,000.00 

(Chest  injured) 

429 

7,500.00 

(Legs  injured) 

467 

5,000.00 

(Legs  injured) 

456 

2,000.00 

(L^  injured) 

566 

6,000.00 

(L^s  injured,  infl.  sci.  nerve) 

661 

7,600.00 

(Back  and  knee) 

664 

6,000.00 

(Chest  and  stomach  injured) 

684 

4,000.00 

(Legs  and  side  injured) 

642 

2,500.00 

(Hip  injured,  control  of  bowels  lost) 

392 

2,000.00 

(Legs  bruised) 

439 

2,000.00 

493 

1,800.00 

(Head  bruised) 

624 

1,160.00 

(Head,  neck  and  hand  injured) 

373 

1,000.00 

(Pleurisy) 

694 

1,000.00 

(Ankle  injured) 

498 

383.41 

(Side  bruised) 

409 

268.00 

(Side  and  leire  bruised) 

486 

(See  also  Ann,  Collar-Bone,  Head,  Hip,  Leg,  Nose,  Ribs, 
Wriat. ) 

Spine,  Thigh, 

Appellate  DivisioiL 

$9,000 

50—686 

$2,760                  29-^4 

$1,200 

23—  43 

69—130 

2,600                  23—302 

1,000 

46—243 

6,000 

37—  98 

2,000                  21—624 

61^56 

3,660 

61—626 

1,500                  30—308 

66—192 

3,600 

14—662 

1,260                  67—  29 

600 

42—321 

3,300 

60—629 

1,200                  16—    2 

BRAIN,  Concussion  of. 

$8,000.00 

(Arm  and  leg  injured) 

536 

6,000.00 

(Collar-bone  broken) 

619 

6,000.00 

(Sight  impaired,  ribs  broken,  shock) 
(Collar-bone  and  shoulder  dislocated) 

600 

4,900.00 

663 

2,000.00 

(Shoulder  injured) 

692 

1,118.00 

(Spine  injured,  sight  impaired) 
Appellate  Diviaon. 

OONCUSSION. 

697 

$8,000 

64—619     $2,000                  54—124     $1,136 

63—348 

3,000 

12—666        1,600                   41—218 

CONGESTION. 

$10,000                  10—409 

CHEEK-BONE. 

$4,000.00 

643        $600.00 

396 

1,000.00 

407 

(See  also  Spine.) 

CHEST. 


$8,000 
2,000 


(See  Back,  Finger,  Internal  Injuries,  Leg,  Side,  Spine.) 
Appellate  Division. 

$500  66—611 


36—376  I 
44--333 


$1,000 
600 


48—419  I 
62--612 
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Cases  Classified. 


[Part  m. 


COLLAR-BONE. 

BBOKEN. 

$15,000.00      (Head  crushed,  hands  and  legs  injured,  sight  imp.)  434 

4,500.00  (Back  sprained)  558 

1,200.00  (Leg,  hip,  scalp)  686 


DISLOCATED. 


$1,000.00  (Head  and  groin  injured,  hearing  impaired)] 


uuu.uo  (Mead  ana  groin  mju 

(See  also  Ann,  Brain,  Eye,  Rib, 


Skull.) 


637 


$10,000 
6,000 
3,000 

EAR. 


Appellate  Division. 

BB0KEI7. 

32—6381    $3,000  66—105 

30—624        1,600  25—218 

41—302 1  28—246 


$1,400 
250 


(See  dollar-Bone,  Head,  Hearing  Impaired,  Teeth.) 


6—  49 
22—426 


Appellate  Division. 


$15,000 

10,000 

0,500 

23—163 
40—616 
26-626 

$2,500                  24—  38 
1,650                  14—303 

$1,200 
860 

35—  12 
47—107 

ELBOW. 

BBOKEN. 

$6,000.00 

646  1      $800.00 

DISLOCATED. 

368 

$1,750.00 

684  1  $1,200.00 

471 

Appellate  Division. 

$2,500  3—448 

ETE,  Destroyed  or  Sight  Impaired. 

$5,000.00  573  I    $2,000.00 

3,000.00  620  I         600.00 

$5,000.00  (Collar-bone  and  ribs  broken,  sight  impaired) 

2,500.00  (Sight  imp.,  permanent  contusions,  shock,  etc.) 

800.00  (Sight  impaired) 

(See  also  Ankle,  Brain,  Crippled,  Kiiee.) 


666 
626 

522 
665 
627 


$25,000 
9,000 
7,000 
5,000 


Appella 

te  Division. 

18—267 

$2,600 

64—515 

$5,000 

66—314 

2,000 

64—  89 

4,000 

3—205 

1,500 

28—404 

56—628 

1,250 

59—  79 

3,600 

60—  19 

200 

59—617 

3,250 

60—467 
9—127 
49—470 
23—177 
34—497 


FACE.     (See  Arm,  Head,  Side,  Spine,  Nature  of  Injury,  sub  nom,,  Bruises.) 


Appellate  Division. 


$2,000 

64—627 

$250 

54—632 

$500 

60—191 

1,300 

22—480 

200 

30—  66 

300 

43-427 

1,250 

46—586 
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FINGER. 

gEVEBAL  XINOKPS. 

$6,600.00 

(Several  amputated  or  cut  off) 

673 

6,000.00 

(Several  amputated  or  cut  off) 

639 

3,750.00 

(Several  amputated  or  cut  off), 

610 

1,500.00 

(Several  amputated  or  cut  off) 

637 

.06 

(Several  amputated  or  cut  off) 

626 

1,200.00 

(One  amputated,  one  lacerated) 

654 

1,000.00 

(Two  amputated  and  two  crippled) 

654 

800.00 

(Two  amputated  and  head  injured)] 

615 

500.00 

(Two  amputated  and  head  injured)] 

626 

700.00 

(Two  amputated) 

606 

(See  also  Foot.) 

ONE  FINOEB. 

Amputated, 

$1,000.00 

(Hand  crushed,  chest  injured) 

388 

600.00 

670 

500.00 

668 

250.00 

Broken. 

628 

(See  Arm, 

Leg.) 

Appellate  Division. 

LOSS  OF  SEVERAL. 

$8,000 

47—410 

$2,500                  20—339 

$1,500 

2—  69 

50—478 

20—  97 

63—119 

5,000 

18—629 

26—456 

750 

12—  50 

40—647 

40—  99 

500 

26—518 

4,200 

19—136 

2,250                   23—     1 

3,000 

17—135 

2,000                  45—629 

OF  ONE. 

$5,500 

34—627 

$1,500                  26—  60 

$1,000 

48—244 

3,000 

25—121 

1,115                  44—496 

607.60 

19—677 

1,500 

22—628 

BBOKEN. 

$300                  72—590 

FOOT. 

AMPUTATED. 

Both. 

$20,00 

fO.OO                                          638 
One. 

$12,500.00 

527 

$5,000.00 

388, 503 

10,000.00 

529 

3,000.00 

364,445,496 

8,000.00 

562 

2,500.00 

373 

5,800.00 

454 

800.00 

597 

8,000.00 

(Two  fingers  also) 

535 

4,875.00 

(Two  fingers  also) 

BBOKEN. 

582 

$4,600.00 

560  1      $500.00 

CBUSHED. 

414, 431 

$1,808.50 

392 

1   $1,000.00 

575 

1,500.00 

1,000.00 
1,000.00 


459 


900.00 


(Scalded  also) 
(Contus.  of  head  and  body,  body  inj.,  and  arm  wrenched) 


650 

480 
579 
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Gasbs  Classified. 


[Part  HL 


BPBAINID. 

$1,500.00 

(See  also  Leg,  Knee.) 

596  1  $1,000.00 

Appellate  DiTiiioiL 

AMPUTATED. 

$11,000 
5,000 

71—  47 
52—  53 

$5,000                  58—588 

BROKEN. 

$8,000 

66—  91 
67—312 

$1,200                          1—108 

1,000                   42—624 

CRUSHED. 

$7,650 
2,000 

60—631 
44—  11 

$1,500                  55—  98 

SPRAIITED. 

$900  60—613 

MISCELLANEOUS. 


$3,500 
1,500 

34—376 
19—117 

$1,500                  62—368 
1,000                  46—231 

GSOnr.    (See  Collar-Bone 

,  Spine.) 

Appellate  Division. 

HAND. 

(See  Burns, 

$5,000                    4—46 

BOTH  HANDS. 

Collar-Bone.) 

ONE  HAND. 

Amputated. 

$6,000.00 
4,000.00 

655     $1,000.00 
592 

5,550.00 

(Foot  also) 
Miacellaneoua. 

$3,300.00 
950.00 

534        $500.00 
519          486.75 

$3,500 
I     $750 

$1,000 


550.00  (Ribs  broken  also) 

(See  also  Back,  Finger,  Shoulder.) 

Appellate  Division. 

LOSS   OF. 


464 

68-578 
20-635 

68*100 
71—155 


609,617 
476 


558 
385 

485 


514,000 

13,500 

10,000 

8,000 

54—564 
40—881 
64—490 
27—  10 

$6,500                    3—    1 
6,000                   20-622 
5,120                  70—336 
5,000                   55—176 

BROKEN. 

$2,600 

1,500 

1,000 

750 

20—  92 

36—309 

6—206 

15—329 

$1,250 

40-239  1       $750 

CRUSHED. 

44—413 

$8,000 

2—57 

1   $5,000                   9—628 

MISCELLANEOUS. 

1   $2,000 

62—545 

a2,500 

54—90 

1   $4,000                  22-599 

1   $2,648 

67--414 
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HSAD. 

$15,000.00 

4,000.00 

993.00 

5,000.00 

4,500.00 

4,275.00 

4,000.00 

2,500.00 

2,600.00 

2,500.00 

2,360.00 

2,000.00 

2,000.00 

961.00 

760.00 

750.00 

600.00 

500.00 

225.00 


BBDISES,  OUTS,  BTC. 

(Body  bruised) 

(Body  bruised) 

(Body  bruised) 
(Side  injured,  shock) 

(Knee  injured) 
(Sight  and  hearing  impaired) 
(Sight  and  hearing  impaired) 

(Side  bruised) 

(Body  bruised,  shock,  uterine  injury) 

(Back  injured,  wife  killed) 

(Leg  bruised) 

(Scalp  injured,  leg  and  shoulder  torn  and  br.)^ 

(Rib  broken) 

(Miscarriage) 

(Back  injured) 
(Sight  impaired,  headaches) 


MI8CELLAinCOT7S. 

$660.00  602 1      $176.00 

(See  also  Cheek-Bone,  Ear,  Eye,  Face,  Jaw,  Nose,  Skull,  Teeth. 
Ankle,  Arm,  Back,  CoUar-Bone,  Finger,  Foot,  Internal  Injuries,  Leg, 
Rib,  Spine,  Iliigh.    Also  Bums.) 

Appellate  Division. 


405 
406 
431 
598 
394 
467 
463 
539 
508 
566 
493 
564 
657 
557 
566 
369 
399 
379 
362 

431 

Also 

Knee, 


$18,000 

55—627 

$3,125 

64^-430 

$1,000 

26—  22 

10,000 

39—668 

3,000 

34—297 

26—330 

8,600 

14—516 

2,800 

66—207 

54—  26 

8,000 

36—218 

2,600 

63—619 

64—617 

6,875 

56—187 

2,260 

52—621 

900 

46—627 

6,000 

9—542 

2,200 

44—474 

850 

40—608 

30—227 

2,000 

32—  76 

750 

68—219 

51—369 

60—184 

675 

8—156 

5,650 

34—627 

1,158.04 

36—203 

500 

36—476 

5,000 

32—637 

1,600 

13—393 

39-663 

4,900 

53—648 

43—380 

40—609 

4,600 

39—647 

1,400 

58—  11 

56—647 

4,100 

25—621 

1,260 

34—  71 

56—641 

4,000 

5—432 

1,200 

54—291 

400 

63—  46 

3,600 

10—326 

1,064 

67—162 

249 

56—354 

fTTP 

19—376 

1,000 

21—692 

125 

38—263 

all*  . 

BROKEN. 

$5,500.00 

416 

$1,420.00 

636 

2,660.00 

540 

760.00 

576 

1,800.00 

660 

14,000.00 

(Knee  and 

thigh  also) 

478 

5,000.00 

( 

Rib  broken,  i 

>elvis  injured 

1 

562 

2,100.00 

(Head  and  b 

ack  injured) 

682 

500.00 

(Knee  and  an 

DISIXM 

ikle  sprained) 

3ATED. 

406 

$9,900.00 

369 

2,000.00 

0 

EUb  broken,  vi 

omh  displaced 

0 

537 
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Cases  Classified. 


[Part  IIL 


MISCELLANEOUS. 

$15,000.00 

692 

$1,500.00 

433 

4,000.00 

499 

675.00 

220 

3,500.00 

574 

4,000.00 

(Side  injured,  infl.  of  joint,  disabled) 

605 

4,000.00 

(Pelvis  injured,  etc) 

659 

4,000.00 

(Back  and  spine) 

060 

2,500.00 

(Leg  shortened) 

658 

2,000.00 

(Knee  injured,  head  and  side  bruised) 

5B5 

1.700.00 

(Thigh  injured) 

524 

1.600.00 

(Bowels  inflamed) 

434 

1,000.00 

(Shock,  hearing,  sight) 

660 

500.00 

(Back  injured) 

448 

(See  also  Ankle,  Arm,  Back,  Internal  Injuries,  Leg,  Spine.) 

Appellate  Division. 

BBOKEM. 

$15,000 

20—605 

$2,500                   6—  70 

$1,000 

29-624 

10,000 

8—123 

53—276 

42-325 

14—294 

2,000                   42—391 

900 

13— 4W 

7,000 

35—228 

1,500                     6—009 

3,000 

41—399 

68—262 

DISLOCATED. 

$6,000 

25—603 

$1,300                   26-^00 

$900 

65-424 

5,000 

21—321 

$10,000 

40-^93 

$3,000                  21—427 

$1,000 

18—458 

9,000 

16—572 

2,500                   15—582 

38-207 

6.500 

39—629 

1,800                   26—336 

500 

46-625 

6,000 

52—     1 

1,500                   36—  93 

50-658 

3,500 

68—200 

INTERNAL  INJURIES. 

BUPTUBE. 

$7,000.00 

(Thigh  broken) 

422 

5,000.00 

(Thigh  broken) 

404 

5.000.00 

(C 

ontusion  of  abdomen,  shoe 

k); 

608 

2,900.00 

(Ribs  broken) 

674 

2,000.00 

.(] 

EUbs  broken  and  dislocated 

) 

669 

2,000.00 

503 

1,200.00 

(L^  injured) 

5ZS 

1,000.00 

671 

1,000.00 

(Chest  injured) 

678 

1,000.00 

(Body  injured) 

STRICTUBE. 

609 

5,000.00 

(Private  parts  injured) 

577 

3,500.00 

(Limbs  and  body  injured) 

ABDOMEN. 

641 

5,000.00 

(Head, 

body  and  legs  inj.,  hem.  of 

womb) 

605 

2,500.00 

( 

Womb  inj.,  hernia,  bruises 

) 

653 

2,000.00 

(Premature  birth) 

692 

1,000.00 

(Private  parts  injured) 

420 

870.00 

(Private  pa 

rts  injured) 

604 
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P0I80NSD. 

$12,500.00 
800.00 

603        $200.00 
355 

HI8CELLANEOU8. 

361 

14,000.00 
5,000.00 
3,000.00 
2,500.00 
1,623.00 
1,016.00 
645.50 
400.00 

(Paralygia) 

(Head  injured,  hip  joint  injured) 

(Shoulder  injured) 

(Leg  and  hip  injured,  four  miscarriages) 

(Bruises) 

(Bruises) 

360 
477 
632 
446 
384 
380 
357 
362 

(See  also  Arm,  Back,  Foot,  Head,  Hip,  Leg,  Nose,  Rib,  Skull,  Spine, 
Wrist.     Also  Health,  Inflammations,  Miscarriage.) 


$0,000 
6,500 
6,000 
5,900 
5,000 


38—  49 
44—163 
16—287 
10—  13 
29—388 


Appellate  Division. 

BUPTUBE. 


$4,000 
3,500 


7—392 
49—639 
33—539 
51—338 
68—302 


$3,000 
1,500 

:,ioo 

1,000 
250 


9—141 

5—601 

69—476 

28—461 

69—570 


MISCELLANEOUS. 

$7,200                  66—317  $1,500  55—489 

5,000                   25—     1  1,400  59—363 

32—266  1,000  67—241 

64—150  850  66—395 

JAW. 

$1,000.00 

(See  Spine,  9uh  nom.,  Miscellaneous.) 


$6,000 
JOINT. 

KN££. 


$2,500.00 

1,500.00 

600.00 

600.00 
(See  also 

$5,500.00 
5,125.00 

9,083.00 
5,000.00 
5,000.00 
3,000.00 
2,000.00 
1,200.00 
(See  also 


BROKEN. 

475 
516 
607 


$500.00 
200.00 


Hip.) 


(Head  and  eyes  injured) 


MISCELLANEOUS. 


419 
515 


$400.00 
356.00 


(Spine  injured) 

(Shock  also) 

(Internal  injuries) 

(Leg  and  foot  deformed) 

(Foot  crushed) 

Arm,  Head,  Hip,  Spine,  Wrist.) 


$3,500 

3,250 
2,918.75 


Appellate  Division. 
34—217  I   $3,000  21—  45  |   $3,000 

(See  Hip,  8uh  nom,.  Miscellaneous.) 


25—535 
57—  67 
72—440 
72—424 

679 


d— 426 


495 
387 

478 


388 
639 

656 
437 
656 
579 
626 
661 
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Cases  Classified. 


[Part  III. 


Appellate  DiviaioiL 

BBOKE27. 

$8,000 

22-414 

$3,500                   86—163 

$844 

61—  14 

7,000 

68—  49 

1,800                  30—217 

400 

49-638 

4,000 

68—228 

MI80ELLANE0US. 

$15,000 

51—475 

$2,000                       41—118 

$775 

23—207 

5,000 

18—628 

48—624 

500 

11—275 

69—617 

1,500                  42—539 

12—143 

4,065 

54—632 

49—197 

40—609 

4,000 

82—  13 

63—686 

55-566 

82—627 

70—202 

57—32 

2,000 

8—615 

800                  29—623 

200 

50-642 

L£6. 

BOTH   LBQ8. 

Both  Amputated. 

$15,000.00 

667 

$7,500.00 

449 

8,500.00 

596 

2,500.00 

612 

One  Amputated, 

12,000.00 

(Foot  also  of  other  leg,  latter  also  broken) 

520 

12,000.00 

(Other  leg  broken) 

402 

10,000.00 

(Other  leg  broken) 

396 

10,000.00 

(Ot 

her  leg  injured,  thigh  broken) 

442 

5,000.00 

(Toe  of  other  foot  amputated) 

50  J 

Broken. 

35,000.00 

(Also  bruises) 

405 

10,000.00 

(Spine  iniured) 
(Feet  injured,  tumor) 

415 

2,500.00 

5sa 

1,800.00 

Miecellaneous. 

525 

2,000.00 

(Frozen,  body  also,  shock) 

600 

620.00 

(Body  injured) 

514 

(See  also 
Thigh.) 

Back,  Colli 

ir-Bone,  Internal  Injuries, 

Nose,  Ribs, 

Skull,  Spine, 

ONS  LBQ. 

Amputated. 

$20,000.00 

558 

$5,000.00 

638^649, 655.  690 

12,500.00 

628 

4,000.00 

680 

12,000.00 

651 

3,000.00 

494,699 

10,000.00 

520, 534, 673 

2,500.00 

406 

9,000.00 

622 

2,000.00 

486,601 

7,500.00 

632 

1,600.00 

539 

7,000.00 

530, 632 

700.00 

363 

6,000.00 

274, 557,  562 

650.00 

363 

6,000.00 

411,440,493,568,575 

Broken. 

$9,000.00 

470 

$1,750.00 

370 

8,500.00 

653 

1,600.00 

409 

,  441,  604. 616 

8,000.00 

636 

1,250.00 

477 

6,000.00 

436, 632 

1,240.00 

427 

5,000.00 

417,429, 

459, 567,  635 

1,215.00 

549 

4,450.00 

378 

1,000.00 

364, 483, 564 

4,000.00 

525 

600.00 

376,  528 

3,500.00 

474 

600.00 

692 

3,000.00 

470 

450.00 

680 

2,500.00 

367, 372 

350.00 

476 

2,260.00 

404 

340.00 

856 

2,000.00 

459, 552,  555 

Digitized  by  V 
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^13,500.00 

(Head  and  breast  injured) 

577 

8,000.00 

(Compound  fracture) 

566 

2,000.00 

(Compound  fracture) 

602 

7,500.00 

(Shortened) 

634 

5,000.00 

(Womb  injured) 

501 

4,000.00 

(Hip  dislocated) 

653 

3,350.00 

(Ankle  broken) 

432 

3,000.00 

(Ankle  broken) 

411 

3,000.00 

(Head  and  arms  injured) 

540 

2,500.00 

(Spine,  bruises) 

641 

2,400.00 

(Head  and  arms  mj.,  foot  inj.,  big  toe  amp.) 

574 

2.250.00 

(Internal  injuries) 

433 

2,000.00 

(Skull  broken) 

673 

2,000.00 

(Head  and  back  injured) 

522 

2,000.00 

(Hip  injured) 

464 

1,000.00 

(Finger  broken) 

440 

1,000.00 

(Internal  injuries) 

617 

1,000.00 

(Knee  also) 

682 

(See  also  AnnB.) 

DtBlooated,  or  OthertDtae  Injured. 

$3,100.00 

383 

$1,500.00 

306,441 

3,000.00 

590, 629 

1,000.00 

682 

2,500.00 

643 

600.00 

484 

2,000.00 

407, 636 

500.00 

533, 556 

1,750.00 

(Side  injured,  shock) 
(Arm,  thigh  and  shin-bones  injured) 

526 

1,500.00 

468 

1,500.00 

(Hip  paralyzed) 

437 

1,200.00 

535 

1,000.00 

(Ankle  injured) 

412 

600.00 

(Erysipelas) 

611 

550.00 

(Shouldei 

•  injured) 

521 

(See  also  Ankles,  Brain,  Head,  Internal  Injuries,  Knee,  Side,  Spine.) 


$24,500 
15,000 


Appellate  Division. 

BOTH  LBOS. 

Amputated. 
44—476  I  $13,000  17—392  I  $10,000 


51—186  I    12,500 


16—223 


70—^83 


Broken. 

$5,000 

57—62] 

L 

Paralyzed, 

etc. 

$16,000 

62—624  1 

$8,000 

8—144 

ONE 

LEG 

, 

Amputated. 

$27,500 

10-477 

$15,000 

36—638 

$10,000 

49—  11 

25,000 

10—468 

50—590 

65—339 

24,250 

18—628 

14,550 

24—449 

57—  27 

23,000 

41—344 

12,500 

63—     1 

68—204 

22,500 

53—399 

12,000 

16—174 

70—606 

16,875 

23—  88 

11,500 

65—361 

9,600 

68—222 

16,666 

47—479 

10,050 

22—466 

8,000 

18—177 

15,000 

11—  16 

10,000 

11—111 

45—373 

84-267 

41—334 

7,000 

6—  11 

Digitized  by 


Google 


760 


Cases  Classified. 


[Part  HL 


$7,000 

59—467 

$5,000 

26—  84 

$4,000 

41—339 

69—560 

46—105 

3,500 

46—^46 

5,000 

2—616 

56-473 

3,000 

l4r-300 

7—595 

68—362 

56—699 

17—582 

4,200 

20—261 

2,000 

68-^1 

23—  19 

4,000 

39—144 
Broken, 

500 

12—657 

$20,000 

34—271 

$3,100 

63—532 

$1,500 

40—626 

11,000 

57—378 

3,000 

5—577 

67—602 

9,000 

18—420 

9—  66 

1,250 

36-^25 

25—133 

9—  82 

1,100 

9—  39 

8,500 

12—409 

37—476 

25—187 

8,000 

54—366 

54—  80 

1,000 

21—635 

7,500 

36—140 

62—364 

29—462 

70—617 

2,750 

46—164 

37—593 

7,000 

54—315 

2,700 

69—  22 

66—405 

6,000 

16—  95 

2,600 

5—483 

900 

6fr— 247 

5,000 

3—618 

2,500 

4—343 

858.33 

17—  45 

18—  67 

6—625 

775 

42—582 

19—620 

48—580 

750 

1—321 

52—296 

53—  89 

36—262 

4,500 

44—569 

54—621 

660 

13— 57ti 

66—623 

70—623 

640 

57—288 

4,000 

5—186 

2,083 

65—394 

500 

48—118 

36—246 

2,000 

14—156 

66—626 

49—485 

16—105 

108 

1—578 

3,500 

5—161 
60—463 

69—  27 
22—393 

0.06 

e— 190 

Paralyzed. 

$2,000 

60—470 
Crushed, 

$10,000 

6—  83 

1   $7,500 

18—185 

1    $1,000 

68—167 

Broken  and  Other  Injuries 

. 

$35,000 

20—473 

$6,000 

3—341 

$5,000 

13— 50a 

6,000 

31—412 

Lamed,  L 

acerated, 

etc.,  with  Other 

Injuries. 

$5,000 

11—141 

$2,000 

41—293 

$500 

30—424 

4,500 

11—508 

1,500 

19—130 

375 

50—604 

3,500 

9—622 

44—  28 

200 

36—319 

3,000 

28—  65 

1,000 

18—206 

100 

11—188 

42—280 

22—657 

41—302 

2,000 

17—286 

62—551 

40—197 

675 

33—161 

LUM6S. 

See  RibB. 

IC£CE.    See  Back,  Collar-Bone. 

IfERVE.    See  Bruises,  Impairment,  Shock,  Spine. 

NOSE. 


$1,600.00 

450.00 

3,000.00 

750.00 


479 
414 


$30.00 


(See  also  Spine.) 


(Spine,  back  and  legs  bruised) 
(Rib  broken,  body  and  legs  bruised) 


378 

413 
510 
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AppelUte  DiTisioiL 

$3,000 

10—105 

$500                   18—180  1 

$500 

58—528 

1,500 

54—  67 

1 

PELVIS.    1 

See  Hip. 

Appellate  DivUion. 

$11,555 

41—614  1    $6,000 

1—205 

PRIVAT£  PARTS.    See  Internal  Injuries,  Womb. 

Appellate  DiviaioiL 

$4,300 

14—  83  1    $3,750 

2—387 

RIBS  BROKEN. 

$16,000.00 

(Back  injured) 

424 

8,000.00 

(Bruises,  abscess) 

593 

7,000.00 

(Head  and  shoulder  inj.  internal  inji: 

tries) 

472 

5,000.00 

(Legs  and  arms,  etc.,  burned) 

510 

3,500.00 

546 

3,500.00 

(Lung 

inj.,  head,  ankle  and  legs  inju 

red) 

413 

2,500.00 

(Arm  broken) 

622 

2,500.00 

(Spine,  shoulder,  teeth) 

649 

2,400.00 

(Wounds) 

651 

2,000.00 

(Head  cut,  arms  scalded) 

492 

2,000.00 

(Body  injured,  internal  injuries] 

485 

1,550.00 

(Head,  body  and  legs  injured) 

619 

1,000.00 

(Internal  injuries) 

391 

1,000.00 

(Back  injured,  tumor) 

426 

1,000.00 

(Collar-bone  broken,  lung  injured) 

608 

1,000.00 

(Shock,  bruises) 

639 

1,000.00 

425 

(See  also  Arm,  Brain,  Face,  Eye,  Hand,  Head,  Hip,  Internal 

Injuries, 

Nose,  Skull 

,  Spine.) 

Appellate  Division. 

$10,000 

45—623 

$3,000                   47—323 

$750 

44—243 

6,500 

46—280 

2,750                    53—140 

700 

35—625 

6,000 

68—400 

2,500                   46—557 

650 

66—  69 

5,000 

3—363 

51—301 

500 

15—426 

4,715 

13—218 

2,200                   71—  72 

38—469 

4,500 

63—311 

2,000                   19—583 

64—598 

68—351 

1,800                   72—  23 

400 

63—  84 

4,000 

42—625 

1,500                   60—560 

250 

35—323 

3,500 

26—322 

1,200                   47—620 

65 

25—285 

3,000 

14-^51 

1,000                   50—602 

SHOULDEI 

18—623 

68—123 

SBOKEN. 

$1,000.00 

(Bruises) 

666 

550.00 

(Permanently  crippled) 

436 

375.00 

(Wrist  sprained) 

DISLOCATED. 

376 

$2,100.00 

511           $450.00 

397 

500.00 

425,561           185.00 

447 

6,000.00  (Scalp,  shock) 

1,500.00  (Arm  permanently  injured) 

(See  also  Arm,  Brain,  Spine.) 


668 
487 
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Cases  Classified. 


[Part  m. 


$6,000.00 

4,000.00 

676.00 

600.00 

600.00 


laSOELLAiniOUS. 

(Scalp,  arm) 

(Arm,  hand) 

(Side  bruised) 

(Arm  injured,  shock) 

(Side,  wrist  and  hand  injured) 


(See  also  Ankle,  Arm,  Brain,  Internal  Injuries,  Leg,  Ribe^  Spine.) 
Appellate  Divition. 


667 
667 
632 
629 
43y 


$10,000 
7,600 
6,600 

20—691 
69—187 
12—624 

$4,000                  60—636 
1,000                  36—307 

DISLOOATSD. 

$2,000 
1,900 

17—617 
66—490 

$6,000 
4,900 
1,000 

16—  79 
66—336 
48—632 

$800                    4—218 
26—111 

MISCELLANBOnS. 

$700 
600 

65—198 
69-^363 

$6,000 
4,600 

63—377     $3,000                    4—493 
48—624       1,420                  66—461 

$836 

11—152 

SIDB. 

$2,600.00                         (Eyebrow  lacerated,  shock) 
1,000.00                                    (Chest  injured) 
361.00                                      (Leg  injured) 
(See  also  Arm,  Back,  Eye,  Head,  Hip,  Leg,  ^loulder,  SkxOL) 

427 
456 
457 

Appellate  Diyision. 

$10,000 
3,300 
1,600 

44—629     $1,000                    fr— 106 
21—626          750                    9^  79 
16—229                                 1(^-626 

$400 

61—194 
67—204 

SEXaL  FRACTURBD. 

$6,000.00 

406, 676  1     $600.00 

633 

19,600.00 
9,600.00 
6,000.00 
3,000.00 
2,200.00 
676.00 

(Arm  amputated) 

(Body  hurt,  epilepsy) 

(Legs  and  side  paralysed) 

(Spine  injured) 

(Spine  injured) 

(Collar-bone  and  two  ribs  brol 

z^ 

638 
613 
625 
456 
437 
680 

$8,000 
6,000 

SPINE. 

20—621 
40—144 
66—378 
6»-618 

$4,000                   8—439 

38—638 

2,000                   28—160 

CONCUSSION  or. 

$2,000 
1,000 

46—527 
52-483 
69—574 

$8,000.00 
700.00 

693        $276.00 
660 

419 

26,000.00 
20,000.00 
6,600.00 
3,600.00 
2,600.00 
2,200.00 
2,000.00 
1,100.00 

(Ix 
(Sh 

(Paraly 

>8t  use  of  legs,  ribs  br<^ 

(Skull  broken,  paralysis) 

Dulder  injured,  legs  paraly 

(Side  injured) 

(Paralysis) 

(Paralysis) 

sis,  hip  injured,  urinary 

(Back  sprained,  chronic) 

zed) 
trouble) 

565 
.    688 
614 
635 
604 
690 
668 
698 
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126,000.00 

513 

$3,500.00 

646 

20,000.00 

621 

2,600.00 

641 

8,000.00 

633 

1,800.00 

393 

5,000.00 

603 

20,000.00 

(Arm  broken,  internal  injuriee) 

433 

15,000.00 

(Ribs  broken,  disabled) 

608 

15,000.00 

(Body  crushed,  disabled) 

569 

13,000.00 
12,500.00 

(Arm  anl  leg  crippled) 
(Head  injured) 

660 
426 

8,600.00 

(Head  injured) 

606 

6,000.00 

(Head  iniured) 

686 

2,600.00 

(Head  injured) 

697 

2,500.00 

(Head  iniured) 

391 

10,000.00 

(Hip  injured,  ulcer,  of  womb) 

668 

0,083.00 

(Knee) 

666 

8,000.00 

(Pelvis,  back,  internal) 

684 

6,600.00 

(Shoulder  and  wrist  dislocated) 

366 

6,000.00 

(Face  injured) 

604 

5,000.00 

(Shock) 

667 

5,000.00 

^Shock,  knee,  chest  and  hip  inj.,  sight  imp.) 

609 

6,000.00 

(Neck) 

665 

6,000.00 

(Paralysis) 

636 

4,000.00 

(Paralysis) 

663 

5,000.00 

(Back  injured) 

396 

3,600.00 

(Back  injured) 

613 

2,000.00 

(Back  injured) 

566 

4,000.00 

(Shock,  bruises) 

669 

3,500.00 

(Groin  and  ribs  injured) 

606 

3,600.00 

(Miscarriage) 

608 

3,000.00 

(Shoulder  and  hip  injured) 

639 

3,000.00 

(Abdomen  injured) 

611 

2,600.00 

(Head  cut,  legs  inj.,  infl.  of  nerrvs) 

615 

2,000.00 

(Jaw  broken) 

476 

2,000.00 

(Head  inj.,  nose  bro.,  sight  imp.) 

692 

1,600.00 

(Side  injured,  abscess) 

618 

1,000.00 

(Leg  injured,  nenrous  prostration; 

674 

(Thiffh,  lear,  paralysis) 

631 

(See  also  Brain,  Leg,  No8e,'8kuli:)  ' 

AppelUte  Division. 

920,000 

34—248 

$6,000                    3—269 

$1,000 

41—426 

16,000 

11—182 

12—372 

68—  87 

36—266 

52—  84 

68—383 

11,500 

34—624 

69—306 

66—114 

42—286 

4,000                    6—349 

675.60 

6—349 

10,000 

36—  46 

44—577 

600 

8—382 

61—206 

3,600                  69—239 

14—286 

8,000 

9—  68 

2,600                   10—629 

46—  11 

63—607 

2,260                     fr-  91 

61—602 

64—622 

9—  98 

460 

72—270 

7,000 

34—618 

2,000                   22—102 

400 

22—460 

6,000 

42—626 

69—103 

300 

62—490 

68--441 

1,600               •  37—160 

200 

27—    7 

TEETH. 

$2,000.00 

(Cuts,  etc.) 

362 

1,600.00 

(Bruises) 

671 

1,000.00 

(Br 

oises,  sprains,  shock,  deafneM) 

695 

(Bee  also  Jaw.) 
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Cases  Classifibd. 


[Part  IIL 


THIGH. 


Appellate  DiviiioiL 
$500  9—485 


$18,385.00 

12,000.00 

5,000.00 

470 
411 
353 

$3,000.00 
2,000.00 
1,000.00 

543 
404 
444 

42,500.00                            (Both  legs  also,  bruises) 
14,000.00                             (Ann  broken,  crippled) 
5,000.00                (Arm  broken,  head  and  back  injured) 
3,000.00                             (Head  and  back  injured) 
1,500.00                                (Shock,  miscarriage) 
(See  also  Arm,  Hip,  Internal  Injuries,  Leg.) 

549 
599 
580 
524 
626 

Appellate  Diyition. 

$20,000 
16,000 
12,500 

72-459 
16—632 
25—355 

$7,500                  30—246 
5,000                  39—223 
2,500                  63—332 

$2,000 
750 

5—492 
23—137 
24—306 

THROAT. 

Appellate  Diviiion. 

THUMB. 

$500                  71—152 
Appellate  Diviiion. 

$4,000 
3,000 

44—630      $1,500                    2—  61 
60-188        1,200                   6—  99 

$600 

30-291 

TOE. 

$2,000.00 
(See  Leg.) 

(Amputated,  side  injured) 
Appellate  Diviiion. 

649 

$2,750 
1,500 

15—556 
31—537 

$750 

51—632 

$250 

16—158 

WOMB. 

$10,000.00  (Eyesiffht,  nerves) 

(See  Arm,  Head,  Hip,  Internal  Injuries,  Leg,  Miscarriage.) 

Appellate  Division. 


685 


$15,000 
8,000 

57-621 
59—60 

$7,500                  68—202         $850 
3,500                  57—587          500 

34—188 
63—315 

WRIST. 

BROKEN. 

$1,000.00 

508, 544  1      $800.00 

494 

3,000.00 

2,500.00 

2,500.00 

500.00 

(Back  sprained  also) 

(Shoulder  dislocated) 

(Knee  bruised,  open  soree) 

(Bruises) 

617 
641 
419 
643 

(See  Arm, 

Spine.) 

DIBLOOAnD. 

spBannED. 

$1,500.00 

(See  also  Shoulder.] 

(Various  cuts  and  bmiMt)! 

1 

395 
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AppelUte  Divinon. 

BROKEN. 


$8,750 
1,000 


5^—611 
29-^24 


$728.06 
500 


17—112 
13—587 


$400 


MISCELLANEOUS. 

$10,000.00 
2,500.00 
1,600.00 
1,000.00 


SPRAINED. 

$1,100  32—276 


572 
418 
360 
354 


$900.00 
800.00 
625.00 
450.00 


7—175 


359 
350 
358 
355 


B.     Nature  of  Injury. 
ABSCESS.    See  Back,  Rib,  Spine. 

Appellate  DivisioiL 
$3,000  2—  21  I    $1,250 

AMPUTATION.    See  Arm,  Finger,  Foot,  Leg,  Toe. 

BITTEN.    See  Arm,  Hand,  Leg. 

$486.75 


29—261 


$2,500 
400 


17—139  I 
13—    3 


AppelUte  Division. 
$250  5—487 


$50 


385 
46—409 


BREAKING  BONES.    See  Ankle,  Arm,  Cheek-Bone,  Collar-Bone,  Elbow,  Fin- 
ger, Foot,  Hand,  Hip,  Jaw,  Knee,  Leg,  Pelvis,  Rib,  Shoulder,  Thigh,  Wrist. 


BRUISES. 

$2,000.00 


474  I      $400.00 


360,  364 


5,000.00  (Sciatic  nerve,  crippled)  617 

5,000.00  (Nerves  and  health)  666 

3,000.00  (Cuts)  673 

1,750.00  (Face  disfigured)  625 

(See  also  Face,  Head,  Internal  Injuries,  Ribs,  Teeth,  Thigh,  Wrist.) 

Appellate  Division. 


$4,500 

3—432 

$1,000 

29—382 

$500                  67—635 

3,500 

3—370 

32—635 

69—442 

33—569 

53—478 

71—501 

2,800 

42—  24 

64—327 

200                   16—  83 

2,000 

63—165 

68—175 

69—454 

1,500 

69-471 

550 

72—476 

0.06              48—126 

BURNS. 

$20,000.00 

410 

$5,000.00 

433, 447, 681 

14,100.00 

594 

3,500.00 

356 

12,000.00 

405 

2,250.00 

435 

9,500.00 

505 

2,000.00 

412 

7,500.00 

502 

1,600.00 

541 
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Cases  Classified. 


[Part  HL 


Appellate  DivisioiL 

18—267 

$5,000 

22-191 

$900 

5»— 145 

41—574 

750 

62—  90 

4,000 

56—368 

600 

68—644 

2,000 

51—446 

450 

50-622 

1,500 

1—405 

$25,000 

20,000 

15,000 

10,500 

6,500 

CHILD-BIRTH.    See  Ankle,  Miscarriage,  Paina. 

CRUSHED. 

(See  Arms,  Head,  Legs.) 

Appellate  DiTisioiL 
$3,000  11—566 

CONTUSIONS.    See  Bruises. 

CRIPPLED. 

$40,000.00  (Eye  sight,  hearing,  etc) 

7,600.00 
850.00 
(See  Disabled.) 

CUTS.    See  Head,  Skull,  Teeth,  Wrist. 


7—238 
51—481 
71-439 
66—328 


656 
646 
563 


$3,000 


Appellate  Division. 
68—638  I    $1,750 


18—^26 


DISABLED.    See  Bruises,  Hip,  Shoulder,  Spine,  Teeth,  Thigh,  Wrist,  Mia- 
cellaneous. 


DISLOCATIONS.    See  Ankle,  Arm,  Collar-Bone,  Elbow,  Hip,  Leg, 

Shoulder. 

DIZZINESS 

• 

Appellate  Division. 

$5,000       ' 

16—  54  1 

$5,000 

33—193 

ELECTRIC 

SHOCK. 

Appellate  Division. 

$7,600 
6,000 

34—  74 
64^-360 

$4,500 
4,000 

69—349 
56—570 

$2,500 
2,250 

71—210 
72-456 

EPILEPSY.    8ee  SkuU. 
ERYSIPELAS.    See  Leg. 
FROZEN.    See  Leg. 

HEALTH  IMPAIRED. 

$6,000.00 
3,000.00 
2,000.00 

(See  also  Internal  Injuries.) 

HEARING  IMPAIRED.    See  Collar-Bone,  Ear,  Head,  TeetiL 

HERNIA.    See  Internal  Injuries. 

IDIOCY.    See  Head. 


502 
684 
363 


$900.00 
850.00 


878 
874 
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raFLAMMATION. 


Of  Bowels.    See  Hip. 

Of  Joint.    See  Hip. 

Of  Nerves.     See  Spine. 

Of  Sciatic  Nerve.    See  Back,  Bmiiea. 


MALPRACTICS. 

$12,500.00 
4,000.00 


603 
612 


$800.00 


607 


Appellate  Division. 
$10,000  65—  64 1      $500  62—  35  |      $100  55—447 

MISCARHIA6£.    See  Arm,  Head,  Internal  Injuries,  Shock,  Spine,  Wife,  Loss 

of  Services  of. 

Appellate  Division. 


$15,000 

10,000 

8,500 

NERVES. 


43—464 
22—632 
64-610 


$7,000 
3,500 


4—241 
36—636 
52—234 


$2,850 
2,000 


Impairment  of;  Loss  of  Sensation,  etc. 

Appellate  Division. 
$8,000  28—316  I   $1,200  1—207  |   $1,000 

NERVOUS  PROSTRATION.    See  Shock,  Spine. 
PAIN  (at  child-birth  increased).    See  Ankle. 
PAIN  (and  suffering).    See  Sickness. 

Appellate  Division. 
$6,500  4  2—503 

PARALYSIS.    See  Internal  Injuries,  Leg,  Skull,  Spine. 


$4,000 
900 


23—141 
57—  94 


17—158 


41—617 
45—369 


Appellate  Division. 

$28,500  64—418 1  $10,000  41—255  | 

20,200  37—  78       5,000  35—474 

11,675  38—234!  | 

PLEURISY.    See  Back. 

POISONED.    See  Internal  Injuries. 

Appellate  Division. 
$3,500  32—281 

PREMATURE  BIRTH.    See  Miscarriage. 
RUPTURE.    See  Internal  Injiuries. 
SCALDS.    See  Bums. 
SHOCK. 

$10,000.00  (Causing  nervous  prostration)  562 

1,500.00  (Causing  nervous  prostration)  463 

650.00  (Causing  nervous  prostration)  606 

3,000.00  (Causing  miscarriage)  471 

(See  also  Arm,  Back,  Brain,  Head,  Internal  Injuries,  Knee,  L^,  Shoulder, 

Side,  Spine,  Teeth,  Wife,  Loss  of  Services  of.    Also  Electric  Shock.) 
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[Part  ni. 


AppelUte  DiTision. 


$7,500 
4,000 
3,041.66 
3,000 
2,500 

SICKNESS. 


61—292 
12—625 
50—135 
44—158 
61—214 


$2^50 
2,000 
1,500 

1,250 


6—611 
14—  1 
63—  65 
70—548 
59—614 


$1,000 


1—  48 
60—424 
55—501 
59—168 
61—  42 


Appellate  Diyifion. 
$1,000  61—343 

SIGHT  IMPAIHED.     See  Crippled,  Eye. 

SORES.     See  Wrist. 

SPRAINS.     See  Ankle,  Foot,  Teeth,  Wrist. 

STRICTURE.     See  Internal  Injuries. 

TUMOR.     See  Leg,  Rib. 

ULCER. 

$4,500.00  (Ulcer  resulting)  365 

URINARY  TROUBLE.     See  Spine. 

See  Arm,  Head,  Hip,  Internal  InJurieSy  Leg,  Spine, 


UTERINE   INJURY. 

Womb. 


WOUNDED   (by  being  shot). 
$15,000.00 


6921    $1,500.00 


381 
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$1,000 

500 
376 
150 
108 
66 


AMOUNTS  PASSED  ON  BY  APPELLATE  DIVISION. 
Vebdicts  Claimed  to  be  Insutficiewt. 
8et  aaide.  Upheld, 

$1,000 


.06 


28—186 
30—424 

2—  6 
23—131 

1—578 
25—285 
48—126 


600 


.06 


51—512 
50—424 
53—178 
72—  1 
72—578 
6—190 


Vebdicts  Claimed  to  be  Excessive. 
Bet  aside. 


$28,500 

64--I18 

$10,000 

16—     1 

$4,000 

49—639 

27,500 

10-477 

8,000 

64--622 

3,500 

9—622 

25,000 

13—120 

7,000 

34—618 

2,433.33 

64—626 

15,000 

20—605 

65—572 

2,000 

18—447 

25—383 

6,000 

8—402 

1,200 

47—629 

14,550 

24—449 

9—542 

1,100 

32—276 

12,000 

16—  24 

34—217 

250 

69—570 

65—611 

5,000 

32—266 

150 

57—628 

10,000 

10-409 

4,000 

Upheld. 

42—625 

$25,000 

61—301 

$8,500 

14—515 

$3,500 

33—569 

22,500 

53—399 

8,000 

9—  68 

87—127 

18,000 

54—623 

28—316 

61—338 

15,000 

26—391 

33—324 

59—239 

34—267 

54—619 

60—463 

36—638 

7,500 

63—  78 

68—200 

63—353 

7,000 

59—467 

3,000 

14—  33 

65—453 

69—560 

62—364 

12,700 

57—125 

6,500 

2—503 

67—605 

11,500 

65—361 

39—629 

2,500 

20—307 

11,000 

62—624 

6,000 

1—205 

71—210 

64—  14 

69—437 

2,000 

14—     1 

10,000 

20—  40 

5,000 

4—  46 

1,760 

1—283 

40—593 

14—346 

1,500 

60—560 

45—623 

16—  54 

69—471 

49—  11 

32—637 

1,200 

1—207 

51—206 

37—307 

1,400 

59—363 

53—324 

70—505 

1,100 

9—  39 

59—470 

4.500 

63—311 

1,000 

61—  12 

9,000 

25—133 

3,750 

11—  86 

800 

31—448 

36—  57 

3.'?— 321 

700 

36 — 625 

69—130 

3,500 

83—539 

400 

57—204 
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Cases  Classified. 


[Part  ni. 


Reduced. 

$35,000  to  $25,000 

5—  91 

$6,000  to 

$4,000 

41—632 

25,000  to 

18,497.86 

1—240 

6,000  to 

3,500 

42—626 

25,000  to 

15,000 

10—463 

6,000  to 

2/^00 

67—636 

25,000  to 

10,000 

41—307 

5,660  to 

2,500 

34—627 

25,000  to 

10,000 

6^-609 

5,500  to 

3,000 

12—424 

24,250  to 

20,000 

18—628 

5,500  to 

3,500 

34—627 

22,000  to 

17,000 

71—  72 

5,000  to 

2,500 

15—624 

20,200  to 

15,000 

37—  78 

6,000  to 

2,600 

18—628 

18,000  to 

12,000 

55—627 

5,000  to 

3,000 

18—629 

16,000  to 

12,000 

16—632 

6,000  to 

2,600 

62—296 

15,000  to 

10,000 

8^-265 

6,000  to 

2,000 

6a-618 

15,000  to 

7,500 

43-^64 

4,965  to 

2.965 

64-432 

15,000  to 

8,000 

61—475 

4,500  to 

2,000 

3-432 

15,000  to 

8,000 

67—621 

4,500  to 

2,000 

48—624 

11,500  to 

5,000 

84-424 

4,600  to 

4,060 

14—610 

10,500  to 

4,000 

08—644 

4,000  to 

2,500 

8—509 

10,000  to 

7,000 

22—632 

4,000  to 

3,000 

12—625 

10,000  to 

7,000 

26—630 

4,000  to 

2,600 

26—386 

10,000  to 

7,000 

32—638 

4,000  to 

2,600 

32—627 

10,000  to 

4,000 

36—  46 

4,()00  to 

2,600 

41—617 

10,000  to 

3,000 

44-629 

4,000  to 

3,000 

42—625 

10,000  to 

7,000 

61—  46 

4,000  to 

2,000 

44—630 

10,000  to 

7,000 

68—650 

3,500  to 

1,800 

26—322 

9,500  to 

5,250 

13—623 

3,300  to 

1,650 

21—626 

9,500  to 

7,000 

26—626 

3,000  to 

2,000 

68—638 

9,500  to 

5,000 

72—321 

2,850  to 

1,800 

23—141 

8J50  to 

5,000 

69—611 

2,760  to 

1,000 

29—624 

8,500  to 

5,000 

64—619 

2,500  to 

1,000 

63—619 

8,000  to 

5,000 

2—  67 

2,600  to 

1,000 

70-623 

8,000  to 

5,000 

20—621 

2,454  to 

1,400 

6—  73 

8,000  to 

6,000 

22—414 

2,250  to 

1.000 

6—611 

8,000  to 

4,000 

36—218 

2,250  to 

1,200 

62—621 

8,000  to 

5,000 

63—607 

2,000  to 

1,200 

3—341 

8,000  to 

4,000 

67—312 

2,000  to 

1,500 

2S-626 

7,500  to 

5,000 

6—  42 

2,000  to 

1,000 

64—627 

7,500  to 

3,500 

61—292 

1,750  to 

1,000 

18—626 

7,500  to 

4,000 

56—624 

1,200  to 

600 

22—632 

7,500  to 

5,000 

70—617 

1,000  to 

500 

9—621 

7,000  to 

5,000 

54—315 

1,000  to 

500 

28—461 

7,000  to 

5,000 

67—  99 

1,000  to 

500 

42—624 

6,500  to 

5,000 

50-622 

1,000  to 

600 

48—632 

6,500  to 

4,000 

65—649 

500  to 

250 

57--635 

6,000  to 

3,000 

29—459 

260  to 

100 

44—634 

6,000  to 

3,000 

30-624 

See  Houghkirk  v.  Del.  ft  Hud.  C.  Co.,  92  N.  Y.  219  (Part  H,  p.  606,  note), 
for  comment  by  General  Term  on  Oourt  of  Appeals'  opinions  as  to  «xoeBsiTe 
verdicts  in  death  cases  and  the  latter  court's  rejoindw . 
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CLASS  D.-  STATUTES. 

A  classification  of  the  various  statutes  herein  cited. 

It  should  be  noted  that  it  does  not  fall  within  the  limits  set  for  this  book 
to  give  a  complete  list  of  all  acts  which  affect,  or  might  be  claimed  to  affect, 
suits  'Mn  negligence."  (bee  note  on  p.  341.)  This  is  therefore  called  a  classi- 
fication of  the  statutes  herein  cited.  In  the  main  they  are  those  which  have 
been  the  subject  of  judicial  mention.  It  is  true  that  there  are  here  some  acts 
under  which  no  litigation  has  as  yet  arisen.  They  were  referred  to  in  Part  I, 
more  for  the  purpose  of  adducing  some  curiosities  of  legislation  than  in  the 
belief  that  they  would  have  material  bearing  upon  suits.  At  the  same  time 
they  may  have  a  potentiality  in  the  way  of  supporting  a  cause  of  action. 

This  classification  shows  how  small  a  part  acts  of  the  Legislature  have 
played  in  the  development  of  this  branch  of  our  law. 

I.— STATUTES  OF  NEW  YORK. 
Reriaed  StetntM. 


Original  Edition. 

Last  Edition. 

Vol. 

Page. 

ated  on  Page. 

Sub.  nom 

,  Title  Of.                    atedooPage^ 

I 

337,  1  1 

18 

Fires 

116 

I 

364,  1  1 

18 

Highways                                           115 

I 

521 

96 

Navigation                                           7S 

I 

695,  1  1 

98 

Pipe  Line  Cos.                                 116 
Sidewalks                                           115 

I 

696,  1  2 

78 

I 

696,  1  5 

78 

(For  Sunday  Law  in  Bev.  Stat.,  see 

I 

696,  1  6 

78,98 

Sunday, 

infra,) 

I 

696,  1  7 

99 
Co< 

les. 

CIVIL  PROCEDUKE. 

CODS  OF  PROCEDUSS. 

Section. 

Subject. 

Cited  OS  Page. 

{AlioB  Old  Code.) 

66 

Attorneys 

326,464 

Section. 

Subject.                   atodMPsge. 

73 

Attorneys 

464 

94 

Stat,  of  T<im                      495 

74 

Attorneys 

464 

94 

Stat,  of  Tiim.                     508 

102 

Sheriffs 

36 

399 

Evidence                           864 

191 

Appeals        321, 

326,638,649 

263 

Jurisdiction 

328 

383 

Stat,  of  Lim. 

508, 546 

PENAL  CODS. 

405 

Stot.  of  Lim. 

237 

292 

Employm.  of  Child.            46 

481 

Complaints 

304 

413 

Fires                                   116 

635 

Attachment 

441 

421 

Signals  at  Cross'gs     99, 612 

722 

Amendments 

310 

426 

Rid.  on  Fr.  Trains     171, 193 

764 

Abatement 

325 

447a 

Scaffolds                             116 

791 

Preferences 

321, 660 

447b 

Fire-escapes                         47 

833 

Evid.  of  Clergym. 

565 

447c 

Floors                                  47 

834 

Evid.  of  Phys. 

565 

652 

DHving  on  Sidewalk         607 

873 

Physical  Exam. 

306,595,659 

652a 

Bicycles                              100 
Dc&iition  of  Neg.               3 

1338 

Determinat'n  below 

330, 647 

718 

1487 

Executions 

320 

1780 

Foreign  Corp. 

328,551 

1902 

Death  Act 

325, 339 

1904 

Death  Act 

247 

3245 

Costs 

539 

3343,8ubd.9    Definitions 

306 
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Cases  Classified. 


[Part  IIL 


Session  Laws. 

(  1 )   IN  RBGABD  TO, 


THE  STATS. 

Laws  of.  Cbap.      SobJ«et. 


IBM  836  Canals 

1867  577  Canals 

1870  321  Canals 

1876  444  Canals 

1877  404  Canals 

1883  206  Court  of  CI. 

1884  60  Court  of  CI. 
1807  36  Court  of  CI. 


CltodooPa^. 

434 

434 

11,13,635 

11 

591 

10,11 

10 

10 


COUNTIES. 

1860      670      Koads,  Kings  Co.       533 
1802      686      County  Law      14, 18, 36 

633 
(See  also  Miscellaneous,  infra.) 


TOWKS. 

1881       700 


Roads 


18,25,26,30,36 
533 
1800      569      Town  Law       18,36,115 
(See  also  Miscellaneous,  infra.) 


CITIES. 

1865  6 


1862 
1873 
1888 
1801 
1870 
1886 


63 
863 
583 
128 
519 
479 


Brooklyn   (see  Building 
Laws.) 


Brooklyn 

Brooklyn 

Brooklyn 

Brooklyn 

Buffalo 

Buffalo 


228 
572 
670 
18 
503,611 
611 


(See  also  Highway  Law,  infra,) 


CITIES  —  ( Continued ) . 


Laws  of. 

1881 

1855 

1871 
1871 
1873 
1873 
1874 

1882 
1886 
1891 
1897 
1901 


€bap.      Subject.  Olted  ob  Pat*. 

183      Cohoes  591 

6      New  York  (see  Building 
Laws.) 


574      New  York  462 

625      New  York  340 

335      New  York  311,516 

613      New  York  513 

547      New  York  (see  Building 

Laws.) 
410      New  York  340 

572  New  York  238,307,611 
128  New  York  18,28,36,617 
...  N.  Y.  Charter  37, 340 
...  N.Y.Char.  37,335,340 
Building  Code  340 

(See  also  Miscellaneous,  infra.) 


VILLAGES. 

1854       352 
1870      291 


Canandaigua  596 

Qen.  Charter        18,238 
332,335,521 
1889      440      Am.  of  Charter  239,332 

335 
(See  also  Miscellaneous,  next  head- 
ing.) 

MISCELLANEOUS. 

1859      262      Costs  agst.  Mun.       534 

1886      572      NoUce  to  Mun.  237, 238 

307,332,611,659 

1892      685      Gen.  Mun.  Law      18,36 


APPRENTICES. 

Laws  of  Cbap. 

1871   934 
1896   272 

BRIDGES. 


(2)    IN   BEOABD  TO, 

CIVIL  DAMAGE. 


Oltod  oo  Pftffo* 

246 

46 


1891       128  18, 28, 36, 617 

(See  also  Highways,  Towns,  Cities, 
Villages,  Railroads.) 


BUILDING. 

1855  6 
1871  625 
1874  547 
1882   410 


116,125 

340 

340, 500, 555 

(Onsol.  Act)  340 


CHILDREN. 

1876       122  46, 72 

1880      585  193, 194 

(See  also  Employees.) 


See  Intoxication. 


CONTRACTORS,  PUBLIC.    See  Laws 
of  1866,  8uh,  fiom..  The  State,  suprm, 

CROSSINGS.    See  Failroads. 


DEATH. 

SeetloD.  Sabject. 

1847   450 
1870    78 


at«loiiPi«e. 
2,246,247,272,325 
326, 339, 403, 505 
247,249,320,327 
339,340,422,493 
505 


DOMESTIC  RELATIONS. 

1896      272 


46 


EDUCATION.    See  Public  Instmctfen. 

78 


ELEVATED  RAILROADS. 

1881       399 
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ELEVATORS.    See  Building  Laws. 
EMIGRANTS. 


Laws  of.  Chap. 
1848       219 


8aW«et. 


Cited  on  Page. 
78 


EMPLOYEES. 

mSSENOEE  B0T8. 

1887       532  47 

(See  Factory  Act,  Labor  Law,  Penal 
Code,  Scaffold  Act.) 

EMPLOYERS'  LIABILITY. 

1902      600  43, 47,  74, 76, 162 

237,  331,  341, 343 

EVIDENCE.    See  Codes. 

EXCISE.     See  Intoxication. 

FACTORY. 

1887       462  599, 602 

1892      673  648, 666 

(See  also  Building  Laws.) 

FIRES.    See  Penal  (>>de,  VesBeU. 

FIRE-ESCAPES.    See  Building  Laws, 
Innkeeper's  Acts. 


FOREST  FIRES. 

1900        20 

116 

HIGHWAYS. 

1890      568 

18, 36,  78, 98, 100 

115,246,285,335 

1899      152      Bicycle 

i  Paths             100 

INNKEEPERS. 

1856       421 

340 

1866       658 

144, 259, 340 

1883      227 

340 

1877       720 

340 

INTEREST. 

1879      638 

493 

INTOXICATION. 

1867'     628 

46,78 

1873      646       ("CiT. 

Bam.")  236,247 

301, 

326, 338,  339 

619 

1892      401       ("Excise") 

46,78,116 

331 

1892      403 

331,619 

LABOR  LAW. 

1897       415  47,116,149,246 

(See  Employer's  Liability.) 


LIMITATIONS. 

1876      431 


508 


MOBS. 

Laws  of.  Cbap. 

1855       428 


Subject. 


Cited  on  Page. 
387 


NAVIGATION. 
Rev.  Stat.  (last  ed.) 

PIPE  LINES. 

1878      203 

PLANK  ROADS. 

1847       398 

PUBLIC  INSTRUCTION. 

1864       566 

RAFTING. 

1880   633 
1891   386 


78 
116 
360 
474 


99 
99 


RAILROADS. 

1846  216 

1847  270 

1848  140 
1860   140 


1863  62 

1864  282 


1858 
1864 
1878 
1882 
1884 


125 
582 
261 
353 
439 


1886  593 

1890  566 

1891  367 

1892  676 


(Sp.  Charter)    386,392 

370 

(Gen.  Law)       392 

(Gen.  Law)  78,99,116 

122, 171,369,38(i 

396,612,634 

(Crossings)  99,451 

(Gen.  Law  am.)  116,386 

396,474,579,603 
(Sleeping  Cars)  78 

(Gen.  Law  am.)  116 

(Riding  on  PI.)  171 

(R.  R.  Comrs.)  100 
(Gates)  100,108,561 
685, 615 
(Crossings)  99,603 

("R.R.  Law")      78,99 

101, 116, 171, 178 
(R.  R.  Law  am.)  116 
(R.  R.  Law  am.)  78 
116,171 


SCAFFOLDS. 

1885       314 
1891       214 

(See  Labor  Law,  Penal  Code.) 

SHERIFFS. 

1877      4ns 


149 
149 


36 


SIDEWALKS.    See  Penal  Code,  Cities, 
ViUages,  Highway  Law. 


STOCK  CORPORATIONS. 

1890      666 


637 


SUNDAY. 

1  Rev.  SUt.  676,  §  66        376,435,499 


TENEMENT  HOUSES. 

1895      667 


115,341 
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Cases  Classified. 


[Part  IIL 


VESSELS. 

Laws  of.  Chap. 

1820       914 
1879       324 


Subject.  Cited  on  Page. 

{hyiDg  to)  461 

(Oil  on)  148 


MISCSLLANEOUS. 

Laws  of.  Chap.      Subject.  Gtted  on  Page. 

1881       535       (As  to  Surrog.)         506 
1893      7^1       (Physical  Exam.)      306 
(For  Am.  to  Codes,  see  Code.) 


II.~  OP  U.  S.  AND  VARIOUS  STATES. 


U.  8. 

Rev.  Stat. 
I  4281     Liability  of  Owners  of 

Vessels  93, 584 


Prior  Statutes 
1838    Insp.  of  Boilers  412 

1852    Insp.  of  Boilers  412 

1851    Liability  of  Owners  of 

Vessels  93,423 


CONNBCnOXTT. 


Death  Act 


New  Jbrset. 
General  Railroad  Act 


OTHER  STATES. 

Pennsylyania. 
488   Limiting  Damages 
Death  Act 


401 


South  Carolina. 
Limiting  Liability 


405 

587 


542 


Qrbat  Britain. 
Passenger  Act 


603 
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282 


158 


Calling, 
AFFIRMANCE,  UnanimouB. 
Note  on  way  to  get  round  it. 


For  such  words,  indicating  scenes  or  occasions  of  accidents,  as  are  not  found  in 
this  index,  consult  Class  0  in  Part  m.  See  also  Introduction  to  Part  III, 
page  696. 

ABATEMENT.  8,  326 

Note  on  contract  against,  448 

ABSOLUTE,  JUDGMENT,  on  ap- 
peal, 321 

ABUTTERS.      W,  113,  114,  115,  118 

ACADEMIC  QUESTIONS. 

Not  appealable  ( Note ) ,  687 

ACCIDENTAL  SHOOTING  (Note),  381 

ACCIDENTS. 

Classification  of.  Part  m,  695 

Declaration  as  to,  280 

Freedom  from,  286 

Happening  of  other,  286 

Note  on  proof  of  similar,  286 

first  case,  348 

insurance  against,  666 

See  Evidence;  Injuries. 

JLCCORD. 

See  Satisfaction. 
JLCTIONABLE  NEGLIGENCE. 

See  Negligence. 
ACTIONS. 

Negligence  of  parties  to,      149,  200 

307 
Surriyal  of,  see  Abatement. 
See  also  Miscellaneous  Defend- 
ants; Master;  Municipalities, 
etc.;  also  Miscellaneous  Plain- 
tiffs;   Passengers;    Servants, 
etc. 
ACTS  OF  LEGISLATURE. 

See  Statutes. 
ACTS  OF  PARTIES,  as  Evidence. 
Of  plaintiff,  289 

Of  defendant. 
Before  accident,  255,  289 

After  accident,  255,  290 

ADJOINING  OWNER. 

See  Neighbor;  Abutters. 
ADJUDICATION,  FORMER.    238,  337 
ADMINISTRATIVE  OFFICERS.       35 
ADMINISTRATION. 

Limiting  letters  of,  328 

JU)MISSIBILITY,  in  Evidence. 

Of  certain  things,  285 


ADMISSIONS. 

See  Declarations. 
ADULTS,  Degree  of  care  of, 
ADVERSE  PARTY. 

270 
329 
315 
679 

AFTERTHOUGHT.  7 

AGENTS,  6,  41,  137,  203 

See  also  Master;  Principal. 
AGISTORS. 

See  Bailees. 
ALIENS,  Suits  by  (Note), 
ALIGHTING. 

See  Carriers;  Passengers. 
ALLEYS. 

Negligence  as  to. 

Contributory  negligence  in, 
ALLOWING  APPALS. 
ALTER  EGO. 

Notes  on. 

See  Master. 
AMENDMENT  OF  PLEADINGS.    305 

310    313 
AMOUNTS  OF  VERDICTa  (Class 

C,  Part  ni),  745 

ANIMALS. 

Management  of,  in  highway,        110 

Trespassing,  131,  342 


188 
14 


15,  27 
187 
821 

42,    44 


Contributory  negli^rence. 

Cases  against  earners  of. 

Owners  of, 
as  defendants, 
as  plaintiffs. 

Note  on  ferry  companies, 
ANSWER, 

See  Pleadings. 
ANTIQUATED  MACHINES, 
APPEAL,  Practice  on. 

Preferences, 

Allowing  appeals. 

Order  of  Appellate  Division, 

Judgment  absolute. 

Miscellaneous, 

Motion  to. 


201 
742 

147 
197 
421 
310 

46 

321 
321 
321 
321 
322 
320 
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APPEALS.    See  Court  of  Appeal! 

. 

BILL    OF  LADING  — Continued. 

APPELLATE  DIVISION. 

Notes   on    fraudulent   arrange- 

Jurisdiction of. 

329 

ment  of  contents  of,             95, 

349 

Order  of. 

321 

BILL  OF  PARTICULARS, 

324 

Unan.  aff.  by,                         315, 
APPLIANCES 

329 

BLASTING,                                114,  123 

522 

BLIND  PERSONS,            192,  193, 

216 

Carrier's  duty  as  to, 

75 

BOARD  OF  AUDIT  (SUte), 

10 

Master's  duty  as  to,    44,  46,  69, 

71 

BOARD  OF  CLAIMS, 

10 

Servant's  contrib.  neg.  as  to. 

165 

BOARDING. 

Inferences  of  negligence  as  to, 
See  also  Carrier;  Master;  Con- 

264 

Notes  on  rule  as  to,              515, 

552 

See  Carriers;  Passengers. 

tributory  Negligence. 
APPRAISERS,  CANAL. 

BOARDS  (Public),                16,  35, 

37 

BOATa 

Jurisdiction  of, 

10 

147 

APPRENTICES. 

185 

Duty  of  master  to,               44, 

46 

Getting  off  or  on. 

Damages  to. 

246 

Carrier's  duty,              75,  83, 

88 

ARCHITECTS.                          138, 

153 

Passenger's  contrib.  neg. 

175 

ARRANGEMENT  OP  CASES. 

See  Vessels. 

Notes  on,                                 136, 

227 

BODILY  INJURY,                       8, 

306 

See  also  Preface. 

BOILERS. 

89 

See  Explosions. 
BONDHOLDERS,  Trustees  for. 

153 

ASSAULTS,  on  Passengers,       76, 

89 

BONDS. 

ASSESSORS,  Public, 

40 

See  Obligors. 

ASSIGNABILITY, 

BRIDGES. 

Of  causes  of  action. 

826 

Liability  of  SUte, 

12 

ASSIGNEES.                             138, 

149 

municipalities,          15,  18,  27, 

100 

ASSISTANCE, 

commissioners  of  highway. 

37 

Of   passenger,  duty  of  carrier 

inferior  officers, 

39 

as  to, 

88 

Contributory  negligence  as  to. 

187 

Of  one's  neighbor  (Note), 

1 

BROKERS, 

142 

ASSUMPTION  OF  RISK,        158, 

161 

BUILDERS, 

142 

162,  163, 

344 

BUILDING  LAWS, 

340 

Question  of  fact, 

207 

See  also  Statutes. 

Burden  of  proof. 

254 

BURDEN  OF  PROOF. 

Notes  on,                       161,  629, 
ATTACHia^NT, 

689 
324 

In  general. 
When  on  plaintiflf. 

254 

ATTORNEY  AND  CLIENT.    145, 

154 

As  to  contributory  n^ligence. 

257 

ATTORNEY'S  LIEN,              324, 

326 

Other  matters, 

257 

AUDIT,  BOARD  OF, 

10 

When  on  defendant. 

258 

Note  on,                         236,  600, 

689 

BAGGAGE,  Cases  in  regard  to,  95, 

743 

BAILEE. 

CANAL  APPRAISERS, 

10 

Duty  of, 

136 

CANALS. 

Warehousemen, 

138 

Negligent  managemt  of,  10,  12, 
CAPTiONS,  of  vesseU,     145,  197, 

13 

Miscellaneous  bailees. 

139 

203 

Banks  as, 

141 

205 

BAILMENT.   See  Bailee;  Evidence. 

CARE. 

BAILOR, 

139 

Degree  of,  to  be  used,    2-6,  158, 

192 

BANKS, 

136 

Requisite  care,  definition  of. 

6 

As  collecting  agents. 

139 

Limitation  of  duty  of. 

7 

bailees, 

141 

By  Carriers,  Masters,  etc.    See 

Savings  banks,                       141, 
Contributory  negligence  of. 

155 

those  subjects. 
CARRIAGE,  Safe,  of  Passenger, 

193 

84 

BENEFICIARIES. 

See  Safe  Carriage. 

See  Trustees. 

CARRIAGES. 

BICYCLE  PATHS, 

100 

See  Vehicles. 

BILL  OF  LADING, 

CARRIER. 

Tricky,  liability  of  carrier  un- 

A. Of  Pasaengera. 

der, 

95 

Duties  of  (see  below). 

7S 
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CARRTKR  —  Continued. 

Degree  of  care  required,  75 

Limitation  of  liability,  76,  227,  370 

Not  insurer,  76 

Contract  or  tort,  77,  267 

The  relation,  77,    79 

Sunday  travelers,  77,    79 

Regulations,  77 

Through  tickets,  77,    81 

Trespassers,  77 

References  to  statutes,  78 

Free  passengers,       76,  79,  227,  232 

Ejection  of  passengers,  77,    80 

Several  carriers,  81 

Carrier's  duties, 

As  to  Premises,  etc.,  81 

Roadbed,  82 

Vehicles,  75,    83 

Diligent  carriage,  84 

Seating,  75,  84,  174 

Safe  carriage,  84 

(1)  Management  of  Trains,    84 

(2)  Stages,  85 

(3)  Street  cars,  85 

(4)  Boats,  85 

(5)  Passengers    getting   on 

or  off,  86 

(a)  Stages,  86 

(b)  Street  cars,  86 

(c)  Trains,  87 

(d)  Boats,  83,    88 
As  to  Assistance,  88 

Foresight,  88 

Warning,  89 

Arrest,  89 

Protection,  76,    89 

(1)  From  Assault,  89 

(2)  Robbery,  90 

(3)  Doctors,  90 

(4)  Storms,  90 

(5)  Collisions,  90 
Imputed  Negligence,  204 
Questions  of  fact  as  to,  220 

B.  Of  Goods,  etc. 

Limitation  of  liability,  91 

By  contract,  92 

statute,  93 

Negligence  in  such  case,  91 

Duty  under  lim.  liabil.,  93 

Miscell.,  04 

Animals  in  transitu,  91,  95,  421 

742 

Goods  in  transitu,  95 

(1)  Delays,  95,  742 

(2)  T^3R  by  fire,  95,  742 

(3)  Other  injury  to,  or  loss  of,    95 

74^ 

(4)  Disputes  as  to  deliveries,       95 

743 

(5)  Miscellaneous,  95,  743 
Bajr^age,  95,  743 
Express  parcels,  95,  743 


CAIUUES  ~  Continued. 
Telegrams,  91,  95,  744 

Concealing  stipulation,  222 

Defenses, 

In  general,  231 

Passes,  232 

As  to  shippers,  233 

Other  cases,  233 

Contributory  negligence  of,  195 

Questions  of  fact  as  to,  220 

Evidence, 
Inference    of    negligence   be- 
tween shipper  and,  267 
Inferences    as    to    negligence 

between  passenger  and,         265 
Evidence     between     shipper 

and,  293,  294 

between  pasff.  and,  293 

Proximate  cause  as  to  ship* 
per,  also  pass.,  299 

Note  on  liability  under  tricky 

bUl  of  lading,        91,  95,  222,  349 
Note,  on  duty  at  ciurves,  651 

on  non-enforcement  of  rules,    671 
See  also  Evidence;  Imputed  Neg- 
ligence; Passengers;  Passes. 
CARRIERS  BY  WATER,  78,    93 

CARRIERS,  SPECIAL,      95,  148,  156 
Ferry  companies,  143,  156 

Purveyors,  156,  269 

Towers,  156,  233,  472 

CASHIERS,  142,  146 

CATTLE  Straying  or  Trespassing,  114 

131 
CATTLE-GUARDS,  116 

CAUSA     PROXIMA     NGN     RE- 

MGTA,  296 

CAUSATIVE  NEGLIGENCE,  5 

See  Negligence. 
CAUSES, 

In  general,  296 

Proximate  and  remote,  296 

In  general,  296 

Ice  and  snow,  297 

Fires,  297 

Sewage,  298 

Master  and  servant,  298 

Carrier  and  passenger,  299 

Carrier  and  shipper,  299 

Travelers  on  hignways,  29ft 

Owners  and  lessees,  300 

Under  Civil  Damage  Act,  301 

Miscellaneous,  301 

Several  causes,  302 

Intermediate  causes,  303 

Nonsuit,  303 

Statutory,  338 

Opinion  as  to  cause,  273 

Joinder  of,  305,  312 

Assignability  of  rights   of   ac- 
tion, 326 
Notes  on,                              298,  661 
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CSSTUIS-QUI TRUSTENT. 

See  Beneficiaries. 
CHARGE,  316,  317,  318,  319 

CHARTERERS,  142 

CHARTERS  of  Municip.  18 

CHILDREN,       46,  192,  193,  194,  202 
203,  223,  239,  241,  456 
Note  on  liability  of  master  for 
employing,     at    dangerous 
machines,  46 

on  contrib.  nesl.  of,  378 

See    also    Contributory    Negli- 
gence; Damages;  Imputed  Neg- 
liffenoe;  Minors. 
CHOICE,  158,  160 

CIRCUMSTANCES.    Note  on  non- 
expectable  combination  of   ex- 
pectable occurrences,  458 
CITIES,  14 

See  Municipalities. 
CIVIL  DAMAGE  ACT, 
Citation  of,  116,  338 

Damages  under,  247 

Liability  of  owner  under,     115,  339 
Notice  not  to  sell,  331 

Proximate  cause,  301 

CLAIMS, 
Against  the  State,  10 

Municipalities,      Presentment 
of,  238,  304,  311,  331,  335 

See  Defenses;    Practice. 
CLASSIFICATION, 
Of  Accidents,  695 

Cases  against  carriers  of  ani- 
mals, goods,  baggage,  par- 
cels, telegrams,  742 
Injuries  and  verdicts,  745 
Statutes,                                    771 
CLIENTS,  154 

And  see  Attorney  and  Client. 
CLUB  MEMBERS,  142 

COAL  HOLE  COVERS. 
Note  on  liability  for  those  worn 
smooth,  528 

CODES,  of  Procedure,  etc 

See  Statutes. 
CODIFICATION. 

Notes  on,  98,  306,  457,  625 

COINCIDENCE. 

Note  on  a  striking,  569 

COLLECTORS,  20,  142 

COLLECTING  AGENTS,  Banks  as,  139 

140,  141 
COLLISIONS. 
Carrier's  duty  to  protect  passen- 
ger from,  90 
COMBINATION. 
Non- expectable,    of    expectable 
occurrences  (Note),                   458 


COMMERCIAL  PAPER. 
Holders  of,  199 

Defenses,  239 

And  see  Banks. 

COMMISSION.  Motion  tor.  Note,  324 

COM'RS  OF  HIGHWAYS,         36,    37 

COMMON  CARRIERS,  75,  195 

See  Carrier. 

COMMON     UNDERTAKING     of 
diff.  masters,  41 

COMMUNICATIONS,  Privfleged,    278 

COMPETENT  SERVANTS,  44,  45,    46 

62 
See  Masters. 

COMPLAINT,  308 

See  Pleadings. 

CONCEALEDDANGER,  113 

CONCURRING  NEGLIGENCE,   5,    56 
See  also  Master;  Negligence. 

CONDITION  after  accident,  291 

CONDUCT,  of  counsel  at  trial,        313 

320 

CONDUCTORS,  142 

CONFLICT  OF  EVIDENCE. 
As  to  signals,  271 

In  other  cases,  272,  295 

CONNECTICUT. 

Death  Act,  488 

CONNECTING  CARRIERS. 
See  Carriers. 

CONSIGNEES,  142 

CONSOLIDATION  ACT,  340 

CONSTITUTIONAL  QUESTIONS,  326 
See  also  Jurisdiction. 

CONSTRUCTION,  of  Acts  of  Leg- 
islature, 330 

CONSTRUCTIVE  NOTICE,  332 

And  see  Notice. 

CONTAGIOUS  DISEASES,  rent- 
ing  house  infected  with,  113 

CONTRACT  OR  TORT,         8,  77,  327 
Notes  on,  9,  77,  136 

CONTRACTORS. 

PubUc,  21,  35,  36,  40,  142,  230 

Private,  42,  45,  142 

And  servants,  51 

Selection  of,  135 

Respondeat  superior^  21,    22 

Defenses,  230 

Notes  as  to,  45,  652,  684 

CONTRACTS. 
As  defenses,  236,  249 

Limiting  damages,  249 

And  see  Limitation. 

CONTRIBUTORT  NEGLIGENCE. 

In  general,  7,  158 

Choice,  160 

Error  of  judgment,  160 

Saving  life  or  property,  160 
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CONTSIBirrOST  NEG.— Continued. 

CROSSINGS  —  Continued. 

Of  servantii,          161,  164,  165,  168 

Con- 

passengers,                                   170 

tmued. 

trayelers  at  crossings,       177,  186 

Animals, 

no 

travelers  along  highways,         184 

Driving  rapidly. 

111 

owners  of  real  prop.,        189,  190 

Crossing     tracks     at     othei 

lessees  of  real  prop.,                 189 
licensees  on  real  prop.,              189 
miscellaneous  plaintiffs,             192 

places. 

130 

Contributory  negligence  at. 
In  general. 

177 

Notes  on,                        6,  7,  168,  621 

SUtutes, 

178 

See  also  Defenses;  Negligence; 

Crossing  in  sight  of  trains. 
Looking  or  f  adling  to  look. 

179 

<2ue8tions  of  Fact. 

179 

CONTROL,  Evidence  of,           291,  292 

186 

CONVEYANCERS,                            143 

Failure  to  keep  looking. 

180 

CORPORATIONS. 

When  driving. 

180 

Trustees  of,                                   162 

Driven  by  another. 

181 

Directors,                                143,  160 

Several  tracks. 

181 

See  Carriers;  Masters;  Muniei- 

Walking  along  tracks. 

182 

paUUes,  etc 
CO-SERVANTS,  42,  43,  46,  63,  66,  681 

Company's  acts  as  excuse, 

182 

Miscellaneous  acts,             183, 

184 

See  also  Masters. 

Questions  of  fact  as  to. 

COSTS. 

Railroad  crossings. 

Motion  for  (security),                 324 

Defts., 

211 

And  see  Statutes. 

Plffs., 

212 

COUNTIES,                                         14 

Tracks  crossing  each  other, 

223 

See  Municipalities. 
COUNTY  LAX                          IB,    86 

Defenses   as  to  railroad  cross- 

Conflict  of  evidence  as  to  signali 

234 

COURT  OF  APPEALS. 

Unanimous  affirmance,         329,  679 

at  crossings, 

271 

Motions  to  dismiss  or  to  appeal,  829 

Evidence  in  crossing  cases, 

293 

Construction  of  acts,                     880 

Notes,                                99,  383, 

648 

Miscellaneous,                                330 

CROSSWALKS, 

34 

Review  of  facts,            408,  659,  679 

See  CJausative  Neffligence;  Con- 
tributory  Negl^^oe;    High- 
ways. 

See  in  general,  Practice. 
COURT  OF  CLAIMS,                         10 

COURT  OF  ERRORS. 

CUSTODIANS. 

''Multitudinous"  (Note),             862 

Of  ChUdren.    See  Imputed  Neg- 

See also  Jurisdiction. 

ligence.                    ^           ^ 

COURTS.    See  Jurisdiction. 

Cf  Property.    See  BaUees, 
CUSTOM, 

138 

CREDITORS,  Contrib.  negligence 

286 

Of,                                                   196 

CUSTOMERS, 

196 

CROSS-EXAMINATION. 

Notes  on,                               530,  669 

DAMAGE  ACT,  CIVIL,     136,  247, 

301 

CROSSING  in  sight  of  train,          179 

831, 

338 

CROSSINGS. 

DAMAGES. 

Defendant's  negligence  at, 

In  general,                                  7, 

241 

In  general,                               06,    97 
Right  of  way  at,                           101 

Items  of  damage. 

242 

Bodily  injury. 

242 

Tra6k8  across  highway,        101,  102 
Telegraph  or  electric  lines.           103 

(1)  In  general, 

242 

(2)  For  physicians. 

243 

Management  of  vehicles  at, 

(3)       medicine,      241,  242, 

243 

Trains, 

(4)       nurses. 

243 

At  public  crossings,       106,  106 

(6)  To  supply  place. 

243 

107 

Loss. 

What  is  a  public  crossing,      107 

(1)  Of  Ume, 

243 

At  private  crossings,              107 

(2)       use. 

243 

Flagmen,                    97,  107,  293 

(3)       earnings. 

243 

Oates,                                 97,  108 

(4)       prof,  earnings. 

244 

Miscellaneous,                         108 

(5)       profits, 

244 

Street  cars,                         108,  109 

(6)  Depreciation   of   prop- 

Other  vehicles,                           110 

•rty, 

244 
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DAMAGES  —  OntixLued. 

DEFECTIVE, 

ItemB  of  damage  —  Continued. 

Appliances,                         45,  46,    69 

Of  services. 

246 

Machines,                           46,  46,    67 

Interest, 

244 

Places,                                  46,  46,    64 

Exposure, 

244 

Tools,                                   46,  46,    69 

Miscellaneous, 

244 

Vehicles,                                    46,    68 

Inyalids, 

246 

Water  pipes,                                   572 

Prospective  damage. 

246 

See    also    Masters;    Municipal- 

To the  iniured  person, 
husbands. 

246 

ities;  Owners. 

246 

DEFENDANTS. 

parents. 

246 

Classified, 

next  of  kin, 

246, 

248 

The  State,                                     10 

Special  acts. 

246 

Municipalities,                               14 

Apprentice  Act, 

246 

Public  boards,                               36 

Law  of  road. 

247 

Public  officers,                               36 

Civil  Damage  Act, 

247 

Public  contractors,                        36 

Death  Act  — N.  Y., 

247 

Masters,                                         41 

Other  Acto, 

248 

Common  Carriers, 

Limitation  by  contract. 

249 

Of  passengers,                            76 

Exemplary  damages, 

249 

Of  goods,                                   91 

Mitiffation  of  damages, 
Nominal  damages. 

249, 

261 

Occupants,  of  highways,              96 

261 

Travelers  on  highways,              96 

Distribution  of, 

262 

Owners  of  real  property,           112 
Miscellaneous     defendants, 

Miscellaneous, 

262 

Pleading  of, 

256, 

304 

agents,      bailees,      profes- 

Evidence, 

sional  men,  special  earriors. 

As  to  wages. 

283 

etc.,  etc.,                                   136 

In  death  cases. 

283 

Acts  of,  as  evidence. 

Misc.  items. 

283 

Before  accident,                  266,  289 

Permanence, 

284 

After,  when,                        266,  290 

In  rebuttal, 

284 

Burden  of  proof,  when  on,          258 

In  mitigation, 

285 

Presumptions  as  to,                       260 

As  to  exemplary, 

285 

Several,                           304,  307,  308 

Amounts  awarded, 

745 

DEFENSES. 

Insufficient  and  excessive. 

769 

In  General.                                      227 

See  Injuries. 

Municipalities.                                228 

DANGER, 

Actions  against,                           228 

Duty  to  avoid, 

«, 

170 

Actions  by,                                  230 

Concealed, 

113 

Public  off.  and  contractors,           230 

Escaping  from, 

168 

Masters,                                            230 

Notice  of. 

189 

Carriers,                                           231 

Warning  servants  of, 
DANGElKOaS      ACTS, 

73 

In  General,                                  231 

166 

Passes,                                         232 

DEAF  PERSONS, 

195 

As  to  shippers,                            233 

DEATH  ACTS, 

241, 

339 

Ml^Ksell.,                                         233 

In  New  York, 

247, 

339 

Highways,                                         233 
Permits,                                       233 

In  other  States, 

248, 

339 

Liability  of  State  under, 

13 

R.  R.  Crossings.                      .     234 

Evidence  of  damages  under. 

283 

Miscell.,                                        234 

Notes  on, 

238, 

339 

Owners.                                            234 

DECLARATIONS. 

Fencing,                                       234 

Of  Injured  person, 

MiscelL,                                        236 

(1)  As  to  pain, 

(2)  As  to  accident. 

256, 

279 

ContracU  of  limiUtion,         236,  249 

280 

Nuisance,                                         236 

Of  wife. 
Of  witness, 

280 
281 

Payment.                                         236 
Release,                                            237 

Of  servant. 

281 

Statute  of  limitations,                  237 

Of  others, 

282 

In  general,                                   237 

Written, 

282 

One  year,                                     237 

Miscellaneous, 

282 

Two  years,                                  238 

DEEDS.    See  Instruments. 

Three  years,                               238 
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DEFENSES  —  Ontinued. 

State  of  limitationB  —  Continued. 

Against  municip.,  238 

Ultra  viree,  238 

Exemptions  by  contracti  238 

Fonner  adjudication,  238,  337 

Infancy,  239 

Insanity,  1*4 

Lightning,  239 

Premature  suit,  239 

Miscellaneous,  239 

Gratuitous  services,  239 

Commercial  paper,  239 

Other  contracts,  239 

Other  matters,  239 

DEFINITIONS,  l-» 

Note  on,  2 

DELAYS  of  Goods,  96 

Of  Passengers,  84 

DELEGATION, 

Of  master's  duty,  46,  46,    74 

DELIVERIES,  Disputes  as  to,  96,  743 
DEMAND  OF  DAMAGES,  804 

See  Pleading. 
DEMURRER.    See  Pleadins. 
DEPOSITORS,  Contrib.  negligence 
of,  195 

Note  on  neglect  of,  to  examine 
returned  checks,  489 

DEPOTS,  81,    85 

DEPRECIATION  of  property,        244 
DESPATCHERS,  TRAIN,  66 

DETAILING  Servants,  42,    69 

Notes  on,  42,  69,  681 

DIAGNOSIS. 

Definition  of,  by  Finch,  J.,  668 

DIFFERENT    MASTERS,    Serv- 
ants of,  67 
DIGGING  NEAR  LINE,    114,  118,  124 

See  Excavations. 
DILIGENT  CARRUGE,  76,    84 

DIRECTION  of  Verdict,  316 

DIRECTORS,  143,  150,  196 

DISCREDITING    party    or    wit- 
ness, 270 
DISCRETIONARY  rulings,  318 
DISOBEDIENCE. 
Of  Servante,  168 
Passengers,  77 
And  see  Kules. 
DISMISS,  Motion  to,                        829 
DISPUTES,  as  to  deliveries,    96,  743 
DISTRIBUTION  of  damages,          262 
DIVERTING  WATER,  by  State,      12 

See  Neighbors. 
DOCKS,  16,  28,  116 

See  Owners  of  Real  Propertv. 
DOCTORS,     90,  143, 164,  243,  273,  274 

See  Phvsicians. 
DOING  dangerous  things,  166 

DOMESTIC  RSL.  LAW,  46 


DRAINAGE,  28,  30,  126,  126 

And  see  Municipalities;  Owners 
of  Real  Property. 

DRAINING,  28 

See  Drainage. 

DRAINS,  29 

See  Drainage. 

DRIVEN  BY  OTHERS,  181 

See  Imputed  Negligence. 

DRIVERS,  203,  204 

See  Imputed  Negligence. 

DRIVING,  111,  184,  188 

On  sidewalk,  97,  111 

Over  crossings,  179,  180 

Rapidly,  111 

DRUNKEN  PERSONS,  192 

See  also  Civil  Dam.  Act;  Intoxi- 
cation, in  Class  A.  of  Part 
lU,  719 

DUTY. 
In  general,  1 

Breach  of,  6 

Law  of,  1 

(Notes  on),  1,  2,  6,  626 

Neglect  to  perform,  6 

Of  Boards,  36 

Carriers  of  Passengers,  76 

goods,  91 

Lessees  of  real  prop.,  112 

Licensees  on  real  prop.,  112 

Masters,  41 

Miscellaneous  persons,  136 

Municipalities,  14,  112 

Neighbors,  112,  113,  114,  120 

Owners  of  real  property,     112,  113 
114,  116,  189 
Public  contractors,  36 

Public  officers,  36 

R.  R.  companies  as  neighb.,  114 

The  State,  10 

Travelers  on  highways,  96,    97 

See  also  those  various  heads. 
Statutory, 

Civil  Damage  Act,  338 

Death  Act,  339 

Other  Acts,  340 

To  avoid  danger,  6 

Note  on  duty  of  succor,  1 

See  also  Negligence. 

EARNINGS. 

Generally,                       248,  244,  283 

Professional,  244 
And  see  Damages;  Evidence. 

EJECTION  of  Passengers,  80 

ELECTRIC  lines,  108 

ELEVATED  Railroads,  78 

ELEVATOR  shafts,  840 

See  Building  Laws. 

EMBANKMENTS,  89 
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BXBRGENCT. 

Failure  to  do  bett  under,  7 

EMIGRANTS,  78 
EMPLOYEES. 

Seats  for  female,  40 

See  Servants. 
EMPLOYERS.    See  Master. 
EMPLOYERS'  Liability  Act,    47,    75 
162,  207,  341,  343 
EMPLOYMENT,  Inference  as  to,  263 

Scope  of,  60 
EQXnVALENTS. 

For  statutory  requirements,  342 

600 

ESCAPE  from  danger,  158 

See  Pontrib.  Negligence. 
EVIDENCE. 

In  general,  254 

Burden  of  proof,  257 

When  on  plaintiff,  257 

(1)  As  to  contrib.  neg.,  257 

(2)  other  matters,  257 
When  on  defendant,  258 

Presumptions,  250 

As  to  plaintiffs,  259 

defendants,  260 

miscel  facts,  261 

Inferences  as  to  n^ligence,  etc,  262 

Res  ipsa  loquitur,  262 

As  to  contrib.  negligence,  262 

From  several  facts,  263 

As  to  employment,  263 

Of  notice,  263 

Ordinances,  263 

Between  master  and  servant,  264 

As  to  relation,  264 

Incompetent  servant,  264 

Machines,  264 

Appliances,  264 

Safe  Places,  265 

Rules,  265 

Between  mast,  and  third  pers.,  265 

carrier  and  pass.,  265 

shipper,  267 

travel,  on  highw.  267 

neighbors,  268,  293 

Against  owners,  269 

purveyors,  etc.,  269 

Miscellaneous  inferences,  270 

Galling  adverse  pttrty,  270 

Discrediting  a  party  or  witness,  270 

€k>nflict  of  evidence,  271 

As  to  signals,  271 

Other  cases,  272 

Interested  evidence,  272 

Note  on,  668 

Opinions,  273 

Of  ezp^,  273 

(1)  Who  are,  273 

(2)  Physic,  as  to  cause,  273 

(3)  as  to  results,  274 


EVIDENCE  —  Continued. 
Opinions  —  Continued. 
Of  experts  —  Continued* 

(2)  Physic,  as  to,  etc— Gonf  d. 

(4)  miscelL,  274 

(5)  Other  experts,  275 
Note  as  to,  685 

Of  others,  277 

(1)  Non-experts,  277 

(2)  Parties  or  incrim.  pers.,  277 
Matters  of  common  exper.,       278 

Privileged  communications,  278 

Declarations,  279 

Of  injured  person,  279 

(1)  As  to  pain,  279 

(2)  accident,  280 
Of  wife,  280 

witness,  281 

servant,  281 

others,  282 

Written,  282 

MiscelL,  282 

Admissions,  282 

Damages,  283 

As  to  wages,  etc,  283 

In  death  cases,  283 

Miscell.  items,  283 

Permanence,  284 

In  rebuttal,  284 

mitigation,  285 

As  to  exemplary,  285 

As  to  admissibility  and  effect  of 

certnin  things,  285 

Under  pleadings,  285 

Rea  inter  alios,  285 

(1)  Judg.  rolls,  285 

(2)  Custom,  286 

(3)  Freedom  fr.  aodd.,  286 

(4)  Happ'g  of  other  aoeid.,    286 

(5)  MiscelL  acts,  287 
Fires,  288 
AcU  of  plff.,  289 
AcU  of  deft ,  289 

(1)  Before  accident,  289 

(2)  After  accident,  290 
Condition  after,  291 
Ownership  or  control,  291 
Of  pleadings,  etc  (writings),  292 
OciUar  evidence,  292 
Parol  evidence,  293 
In  crossing  cases,  293 
Between  neighbors,  293 

carriers  and  p.  or  shippers,    293 

mast,  and  serv.,  294 

Wei^^t  of  evidence,  295 

New  evidence,  324 

Notes  on. 

Burden  of  proof,  600,  689 

Cross  Examination,  539,  659 

Diagnosis,  S^ 
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BVIDENCB  —  Ck>ntinuecL 
Notes  on  —  Ck>ntinued. 
Inferences  against  both  par- 
ties or  neither,  7,  021 
Proof  as  to  similar  aoeidents,  286 
Res  ipsa  loquitur,  264 

BVOLUTION  of  law  of  negligence. 
Notes         1,  3,  78,  341,  349,  382,  625 

EXAMINATION,  Physical,      306,  324 

EXCAVATIONS, 
In  highways,  96,  104,  118 

Near  highways,  -  118 

division  line,  124 

See  Highways;   Municipalities; 
,  Owners. 

EXCEPTIONS,  319 

EXCISE  Law,  46,  78,  116 

EXCLAMATIONS.     See  Declara- 
tions. 

EXCUSE,  Acts  of  R.  R.  Go.  as,      182 

EXECUTION  against  person,  824 

Note    on.  320 

EXECUTORS,  143,  160,  161 

EXEMPLARY  DAMAGES. 
When  recoverable,  240 

Evidence  as  to,  285 

EXEMPTIONS. 
'By  contract,  238 

See  Limitation  of  Liability. 

EXHIBITION. 
Of  injured  part,  265 

Of  machine,  266 

EXPENSES. 
In  general,  241,  242 

For  physicians,  243 

medicine,  243 

nurses,  243 

To  supply  plaeo,  243 

Evidence  of,  284 

EXPERIENCE,  Matters  of  com- 
mon, 278 

EXPERTS,  Opinions  of,  273,  686 

EXPLOSIONS. 
Note  on  liability  for,  of  boilers 

in  populous  places,  400 

See  Carrier;  Masters;  Owners; 
Evidence. 

EXPOSURE,  item  of  damage,        244 

EXPRESS  COMPANIES,  143 

EXPRESS  PARCELS,  94,    9> 

Cases  against  carriers  of,  743 

PACT.    See  Questions  of. 
FACTORY  ACT,  46,  47,  340,  341 

And  see  Masters;  Owners  of  Real 
Prop.;  Statutes. 
FACTS,  8evM«1,  inferences  from,  263 
Review  of,  in  Court  of  Appeals 
(Notes),  408,  669 

FAILING  to  look,  179 


FAILURE  to  keep  looking,  180 

FARE,  tendering,  176 

FATHER. 

Negligence  ot,  imputed,       202,  203 

See  Loss  of  Services. 
FEEBLE-MIND. 

Degree  of  care  from  persons  of,   168 
FELLOW-SERVANTS. 

See  Co-Servants;  Master;  Serv- 
ants. 
FEMALE  EMPLOYEES. 

Seats  for,  46 

See  Servants. 
FENCES,  114,  116,  120,  234 

And  see  Neighbors;  Owners  of 
Real  Property. 
FERRY  COMPANIES,  143,  166 

Note   on    liability    as    common 
carriers,  421 

FIRE-ALARMS.    See  Build.  Laws,  340 
FIRES. 

Loss  of  goods  by,  96 

From  neighbors,  122,  189 

Evidence  as  to,     268,  269,  288,  669 

As  causes,  297 

Statutes,  116,  340 

Note  on  liabil.  for,  661 

FIRE-ESCAPES,  840 

Master's  duty  as  to,  72 

Landlord's  duty  as  to,  113,  340 

FLAGMEN,  100,  107 

FLIKE  CASE. 

Notes  on,  372,  424,  467,  491,  686 

FLOODING, 

By  the  State,  11,    12 

municipalities,    22,  23,  28,  30,    31 
neighbors,     114,  126,  126,  127,  128 
FORECASTS. 

Note  on,  622 

FOREMAN,  64, 66,      66 

Sec  Co-Servants. 
FORESIGHT. 

In  general,  7 

Carrier's  duty,  88 

Notes  on,  7,  431,  463,  621 

FORMER  ADJUDICATION,    238,  387 
FRAUD. 

In  arranging  contents  of  bill  of 
lading  (Notes  on),  96,  349 

FREEDOM  from  accident,  286 

From  oontrib.  negligence,  infer- 
ence as  to,  262 
FREIGHT. 

Cases  against  carriers  of,  742 

FUNDS,  15,    24 

GARBAGE. 

Note  on  dutv  to  remove,  669 

GAS  COMPAiraSS,  143,  166 

GATES,  78,  100,  108 
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6EXTIN 0  on  or  off  Tehides, 

Carriers'  duties,  76 

Stages,  86 

Street  oars,  80 

Trains,  87 

Boats,  88 
Passenger's  oontrib.  negligence, 
Oett&ig  on. 

Street  oars,  172 

Trains,  172,  552 
Getting  off. 

Boats,  176 

Street  cars,  175 

Trains,  175,  552 

After  getting  off,  176 
GOODS. 

Moring  on  hi^way,  96 
Injury  to,  in  tronsiftf, 

By  fire,  05,  742 

Other  causes,  86,  743 

Delays  of,  742 

Disputes  oyer  deliyery  of,  743 
See  also  Carrier  and  Shipper. 
GOVERNMENTAL  FUNCTIONS. 

Neglect  to  perform,  14 

GRADING,  29 

GRATUITOUS  SERVICES,  136,  239 
GREAT  BRITAIN. 

Passenger  Act,  603 
GROSS  NBGUGENCE  (Note),  856 
GUARDUNS. 

See  Imputed  Negligence. 

GUESTS,  144,  340 

Contrib.  negligence  of,  196,  197 
GUTTERS. 

Notes  on  clogging,  453,  658 

HALLS,  113,  117 

HAPPENING  of  other  accidents,    286 
HEAD-NOTES.    See  Reporters. 
HIGHWAYS. 
Abutters  on,  96,  118 

AUeys,  15,  27,  187 

Bicycle  paths,  100 

Bridges,  27 

Commrs.  of,  86,    37 

Docks,  piers,  and  wharves,    28,  116 
Drainage,  28 

Drains,  29 

Embankments,  29 

Ezcava.  in  or  near,  96,  104, 118,  124 
Grading,  29 

Law  of   the   Road,   96,  97,  98,  101 
184,  185,  247 
Law  of  Sea,  111,  185,  193 

Munidpalities'  duties  as  to  15 

Navigable  streams,  15,  29 

Obstructions,  103,  118 

Occupants  of,  96 

Parks,  15,  29 

Repaiis  of,  17 


HIGHWAYS  —  Continued. 

Right  of  way,  96,  97,  101,  184 

Roads,  15,    30 

Sewers  in,  15,    30 

Sidewalks,  15,  31,  111,  114,  115,  119 

186 
Statutes,    18,    36,  78,   98,    116,  247 

307 

Streets,  15,  33,  186 

Trains,  84 

Travelers  aloxig,  96,  184 

Use  of,  by  R.  R.  Co.,  96 

What  are,  27,  96,  100,  210 

Questions  of  fact  as  to. 

What  are,  210 

Use  of,  210 

Municipal  defendants,  210 

Railroad  crossings, 

Defts.,  211 

plffs.,  212 

Users  of, 
DefU.,  216 

Plffs.,  216 

Defenses, 
Permits,  233 

Railroad  crossings,  234 

Misc.,  234 

Inferences  of  negligence  between 

travelers  on,  267 

Proximate  cause  as  to  travelers 

on,  299 

See  also  Funds;  Municipalities; 
Travelers;    Abutters;    Cross- 
ings; Notice. 
Notes  on  theory  of  liab.  for  de- 
fective, 16 
HIRERS  (of  pers.  prop.),                  143 
HOLDERS  OF  NOlisS. 
Contrib.  negligoice  of,                  199 
Defenses,                                          230 
HOSPITALS,  etc.,                             143 
HOTELS. 

See  Fire-Escapes;  Innkeepers. 
HUSBANDS. 
As  deft's,  144 

Damages  to,  246 

Loss  of  services  by,  8,  241,  246 

And  see  Evidoice. 

ICE  AND  SNOW. 

Duty   of  municipalities  to  re- 

more,  16 

Duty  of  carrier  to  remoye^      75,    81 

househ'r  to  remove,  119 

Contributory  negligence  as  to,      186 

187,  189 

Ordinance  requiring  removal  of,  334 

As  causes,  297 

IDENTIFICATION,  286 

IMMATERIAL  MATTERS. 

See  Defenses. 
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nCPROYSMBNTS,  Latest. 
See  Appliances;  Gamer;  Master. 

IMPUTED  NB6LI6ENCE. 
In  general,  6,  0,  202 

Parents,  202,  203 

Drivers  of  private  vehicles,  203,  204 
Common  carriers,  204 

Masters,  206 

Of  vessels,  205 

Physicians,  205 

As  question  of  fact,  224 

Notes,  379,  549 

INCOMPETENT   Servants,  infer- 
ence as  to,  62,  264 
Datv  of  master  to  discharge,  44,    62 

INEXPERIENCED  Persons,  197 

INEXPERIENCED  SERVANTS,       44 

46,    73 

INFANCY,  as  defense,  239 

INFANTS.    See  Minors. 
Degree  of  care  from,  158 

Note  on  negligence  of,  379 

INFERSNCES. 
As  to  negligence,  254 

Res  ipsa  loquitur,  254,  262 

As  to  contrib.  negligence,  262 

From  several  facts,  263 

As  to  employment,  263 

Of  notice,  255,  263,  331,  332 

Ordinances,  263,  333 

Between  master  and  servant, 

(1)  As  to  relation,  264 

(2)  Incompetent  servant,  264 

(3)  Machines,  264 

(4)  Appliances,  264 

(5)  Safe  place,  265 

(6)  Rules,  265 
Between  master  and  third  per.  265 

Carrier  and  passenger,  265 

and  shipper,  267 

Travelers  on  highways,  267 

Neighbors,  268 

Against  owners,  269 

purveyors,  269 

Miscellaneous  inferences,  270 

Notes  on,  7,  621 

INFERIOR  OFFICERS  (PubUc),      36 

39 
IN  FORMA  PAUPERIS,  324 

INJUNCTION,  327 

INJURED      Person,     prospective 
damages  to,  246 

Declarations  by,  279,  280 

INJURIES. 
Actionable,  8 

Classification  of,  745 

Amounts  awarded  for. 
Body  of  another, 
man,  746 

woman,  747 

child,  747 

50 


INJURIES  —  Continued. 

Amounts  awarded  for  —  Cont'd. 
Body  of  another  —  Cont'd. 

loss  of  services,  748 

Body  of  plaintiff,  748 

INNKEEPER  AND  GUEST,    144,  196 

840 
INNOCENT      PURCHASER      of 

stolen  property,  200 

INSANE  PERSONS,         144,  158,  197 
Note  on,  625 

INSANITY  as  a  Defense,  144 

INSPECTION,  75 

INSTRUMENTS,  Parties  to,  149,  200 
INSURANCE  against  accidents. 

Note  on,  666 

INSURED  Persons,  197 

INSURERS,  145 

Carriers  of  pass.,  not,  76 

of  goods,  91 

Masters  not,  45 

Municipalities,  not,  16,    25 

And  see  those  titles. 

INTEMPERATE  SERVANTS,  Ua- 

bility  for  employing,  46,    78 

INTEREST  as  item  of  damage,    244 

247 
INTERESTED  EVIDENCE,   272,  651 

668 
INTERFERENCE  with  Streams,      12 

126 

See  Drainage. 

INTERMEDIATE   CAUSES,  296,  308 

INTOXICATED  Persons,  197 

INTOXICATION. 

CivU  Damage  Act,  135,  247,  301,  331 

338 
As  contributory  negligence,         184 

192,  197 
See  Part  in.  Class  A. 
INVALIDS,  Damages  to,  246 

ITEMS  of  damage,  241,  242 

And  see  Damages. 

JOINDER  of  Causes,  805,  312 
JOINT  TORT-FEASORS,  227,  304 
JUDGMENT  ABSOLUTS  on  ap- 
peal, 321 
Jin>GMENT  ROLLS,  286 
JUDICIAL  OFFICERS,  35,    38 
JURISDICTION,  10,  328 
In  general,  828 
App.  Div.,  829 
Court  of  Appeals, 
Unan.  affirmance,  329 
Motions  to  dismiss  or  to  ap- 
peal, 829 
Construction  of  acts,  830 
Misc.,  830 
Surrogate,   limiting    letters   of 
ad.,  328 
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JXnUSDICTION  —  Continued. 
Notes  on. 

Of  Board  of  Glaimii,  11 

Superior  Court,  Wl,  «22 

Supreme  Court,  551 

Court  of  Appeals,  on  unan. 

afl.  below,  679 

KNOWLEDGE. 

Of  facts,  necessity  of,  5 

servants,  161,  168 

Inference  of,  255 

See   also    Contrib.    Negligence; 

Memory;   Notice. 

LABOR  LAW,  46,  47, 116,  246 

LADDERS.    See  Statutes. 
LANDLORD  AND  TENANT. 

In  general,  112 

Lessor's  duty  to  lessee,         113,  131 
to  thbrd  persons  113,  132 

Lessee's  duty  to  lessor,       113,  134 
to  third  persons,  113,  134 

Contributory  negligence  of  ten- 
ant, 189,  191,  202 
Questions  of  fact  as  to,  222 
Proximate  cause  as  to  lessees,      300 
See  also  Owners  of  Real  Prop. 
LAW  of  another  SUte,  248 
LAW  OF  ROAD,  96,  97,  98,  101,  184 

186,  247 
See  Damages;  Right  of  Way. 
LAW  OF  SEA,  111,  185,  193 

LAWYERS,  145,  154 

See  Attorney's  Lien. 
LEGISLATION. 
Notes  on. 

Slovenly,  36,  98,  99,  306,  311,  332 

341 
LESSEES. 

In  general,  112,  340 

Duty  to  lessor,  113,  134 

to  third  persons,  113,  134 

Contrib.  negligence  of,    189,  191,  202 
Questions  of  fact  as  to,  222 

Proximate  cause  as  to,  300 

LESSORS. 
In  general,  112 

Duty  to  lessee,  113,  131 

to  third  persons,  113,  132 

See  Landlord  and  Tenant. 
LLIBILITT. 
Of  Carriers,  Masters,  Municipal- 
ities, The  State,  etc,  see  those 
titles. 
Of  carrier  under  tricky  bill  of 

lading,  96 

Limitation  of,  see  l^imitations. 


LIABILITY  —  Continued. 
Notes  on. 
Of  abutters  for  damages  from 
smooth  coal  hole  covers,    528 
ferry  companies  as  carriers 

of  animals,  421 

lessors  of  places  of  public 

resort,  517 

manufacturers  for  explo- 
sions of  defective  boilers 
in  populous  places,  400 

masters,    in    general,     see 

Masters 
masters  employing  children 

at  dangerous  machines,       46 
municipalities  to  aliens,  14 

collecting  water  in  defective 

pipes,  572 

See  also  Municipalities. 

owners  for  contractors,         652 

LIABaiTY  Act,  Employers',  47,  162 

207,  341,  343 

Notice  under,  75 

LICENSEES,  112,  128,  135,  190 

191,  197 
See  also  Owners  of  Real  Prop. 
LIEN,  Attorney's,  324,  326 

LIFE,  Saving  of,  158,  160,  201 

LIGHTNING  as  a  defense,  239 

LIGHTS  of  vessels,  198 

LIMITATION. 

Contracts  of,  236,  249,  310 

Statutes  of, 

In  general,  237 

One  year,  237 

Two  years,  238 

Three  years,  238 

Against  mimicipalities,  238 

Hours  of  labor,  46 

Of  damages,  249 

liability  of  carriers, 
passengers,  76,  227 

goods,  91 

by  contract,  92 

statute,  93 

Duty  under  limited  liability,  03,    94 
Notes  on  limitation  of  liability,    76 
95,  370,  541 
Under  death  act,  238,  339 

LOADING  OF  VEHICLES,        46,    68 
LOCOMOTIVE   ENGINEER,    du- 
ties of,  99 
LOOKING,  or  failing  to  look,  179,  234 
Failtu*e  to  keep,                              180 
LOSS. 
Of  time,                                           243 
use,                                               243 
earninfls,                             243,  283 
profesuonal  earnings,                244 
profits,                                  244,  283 
Depreciation  of  property,             244 
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LOSS  OF  SERVICES, 

8, 

241, 

246 

8«e  also  Damages. 

Koto  on. 

Loss  of,  in  death 

cases. 

456 

serrants. 

241 

MACHmSS. 

Antiquated,  45 

Master's  duty  as  to,  45,  46,  47,    67 
Servant's     oontiibntory     negli- 
gence as  to,  164,  168 
Eiddenoe  as  to,  264 
MAKERS  OF  NOTES,  197 
MALPRACTICE. 

Of  architects,  153 

doctors,  143,  154,  240,  274 

lawyers,  145,  154 

See  Professional  Men. 

MANAGEMENT. 

Of  animals,  110 

boats,  85,  88,  111,  147,  185 

rafts,  112 

stages,  85 

street  cars,  85,  97,  108 

trains,  84 

at  public  crossings,  105 

What  is  a  public  crossing,    107 

at  private  crossings,  107 

flagmen,  107 

gates,  78,  100,  108 

misc.,  108 

at  stations,  84 

while  passenger  gets  on  or 

off,  75,    86 

vehicles,    misc.,       46,  69,  97,  105 

110,  198 

vessels.  111 

Driving.  Ill,  184,  188 

on  sidewalk.  111 

over  crossings,  180,  181 

MANAGER,  55 

See  Alter  Ego;  Co-Servant. 
MANUFACTURERS,  145 

Kote  on  liability  of,  for  explo- 
sions of  defective  boilers  in 
populous  places,  400 

MASTER. 
In  general,  41,  203,  205 

References  to  statutes,  46 

Respondeat  superior,  47 

Scope  of  employment,  50 

Contractors,  etc.,  51 

Co-servants,  53 

Liability  for,  53 

Who  are,  54 

Query  in  note,  681 

Concurring  negligence  of,  56 

Transportation  of,  57 

Serv.  of  different  masters,  57 

Detailing  servants,  42,    59 


MASTER  —  Continued. 

Master's  duties,  44,  45,  46,  60,  161 

As  to  rules,  60 

seeing  rules  obeyed,  61 

competent  serv.,        44,  45,  62 

suffic.  no.  of  serv.,            44,  63 

safe  place,                  44,  45,  64 

machines,             45,  46,  47,  67 

vehicles,  68 

loading  vehicles,               48,  68 

managem.  of  vehicles,      44,  46 


tools  and  appliances, 
safety  appliances,     44,  46, 
fire-escapies, 
Minors, 

Warning  serv.  of  danger. 
Delegation  of  master's  duty,  45, 


69,  110 
69 


71 
72 
72 
73 
46 
74 
74 
74 
75 
75 

205 
217 
230 


Vigilance  of  master. 
Waiver  by  servant,  46, 

Notice  under  Liability  Act, 
Inspection, 

Negligence  of,  imputed  to  ser- 
vant. 
Questions  of  fact  as  to, 
Defenses  of. 

Inferences  of  negligence  between 
master  and  servant. 
As  to  relation. 
Incompetent  servant. 
Machines, 
Appliances, 
Safe  place, 
Rules, 
Inference  of  negli 
master  and  thir< 
Evidence  between  servant  and,    294 
Proximate  cause  as  to  servant 

and,  298,  299 

The  State  as  master,  13 

Notes  on. 

Alter  ego,  42,  43,    44 

Delegation  of  duty  to  con- 
tractors, 46 
Resp,  super,,  41,  42 
On  statutory  safeguards,  653 
Liab.  generally,  372,  467,  491 
MASTERS  OF  VESSELS,       145,  197 

203,  206 
MATTERS  OF  COMMON  EXPE- 
RIENCE, evidence  as  to,      278,  286 
MAXIMS. 
Causa  prowima  non  remota,         296 
Non  sui  juris,  202,  203 

Qui  faoit  per  alium,  41 

Res  adjudicata,  238,  337 

Res  gestcB,  255 

Res  inter  alios,  285 

Res  ipsa  loquitur,         254,  262,  675 


Digitized  by 


Google 


788 


Index. 


[The  figures  refer  to  pages. 


MAXmS  — Continued. 
Respondeat  superior,  16,  19,  41,    42 
46,47,     60 
8ie  utere  tuo,  16,  112 

Volenti  non  fit  injuria,  168 

MAZE  OF  TRACKS,  178 

Note  on,  648 

8ee  CroBsings. 
MEMBERS  OF  CLUBS,  Corpora- 
tions, etc,  142,  146 
MEDICINE. 
As  item  of  damage,       241,  242,  243 
See  Vendors,  167 
See  Poison. 
MEMORY,                          169,  186,  188 
Of  servant,  as  contrib.  neg.,  169 
defect  in  highway,     186,  187^  188 
See  also  Knowledge;  Kotioe. 
MESSENGER  BOYS,  47 
MILITIA  OFFICERS,                 36,    39 
MINORS,    44,  46,  72, 170,  192,  193,  194 
202,  203,  223,  239,  241 
See    Imputed    Negligence;    In- 
fants; Masters;  Servants. 
MISCARRIAGE,                                 246 
MISCELLANEOUS. 
Acts  of  passenger,                  176,  177 
traveler  at  crossing,                  183 
Bailees,                                           139 
Defendants,                                     136 
Officials,                                     86,    89 
Plaintiffs,                                       192 
SubjecU,                                          326 
Abatement,                                 826 
Assignability,                              326 
Attorney's  Uen,                          326 
Constitutional  questions,          326 
Contract  or  tort,         8,  9,  77,  327 
Injunction,                                  327 
Jurisdiction,                                828 
In  general,                              328 
Api^llate  Dirision,                 829 
Court  of  Appeals,                   329 
Unanimous  affirmance,       329 
Motions  to  dismiss  or  to 

appeal,  329 

Construction  of  acts,  330 

Miscellaneous,  330 

Notes  on,      11,  661,  622,  679 

Notice,  331 

In  general,  831,  332 

Constructive,  332,  333 

Nuisance,  333 

Ordinances,  333 

Payment,  334 

Presentment  of  claims,    304,  307 

311,  331,  336 

Recovery  over,  336 

Res  adjudicata,  337 

Satisfaction,  338 


MISCELLANEOUS  —  Continued. 
Subjects  —  Continuel 

Statutory  duties,  338 

Civil  Dam.  Act,  838 

Death  Act,  339 

Other  acts,  340 

Trespassers,  342 
MISTASXS. 

Parties  to,  200 
Of  witnesses  as  to  location,  270,  271 
See    Evidence,    Discrediting    a 

party. 
See  also  Telegrams. 

MITIGATION  of  Damages,  249,  250 

261 

Evidence  as  to,  286 
MIXED  QUESTIONS  of  law  and 

fact,  5,  206 
MOTHER. 

Suit  by,  for  loss  of  services*  241 

MOTIONS. 

Attachment,  324 

Attorney's  lien,  324 

Bill  of  particulars,  324 

Commission,  324 

Costs,  324 

Examination  of  party,  324 

Execution  against  person,  324 

In  forma  pauperis,  324 

New  evidence,  324 

Substitution,  824 

Surprise,  324 

To  dismiss  or  to  appeal,  329 

Venue,  324 

MUNICIPALITIES. 

In  general,  14-17 

Statutes,  18,  36 

In  general,  18 

Respondeat  superior,  19 

In  general,  19 

Contractors,  21 

Special  officials,  22 

As  neighbors,  22 

Notice, 

in  general,  23,  331 

constructive,  332 

of  intention  to  sue,  332 

Funds,  24 

Not  insurers,  16,    25 

Plans,  15,    25 

Permits,  15,  26,  233 

Highways,  27 

What  are,  27 

Alleys,  27 

Bridges,  27 

Docl»,  piers,  wharves,  28 

Drainage,  28 

Drains,  29 

Embankments,  29 

Grading,  29 

Navigable  streams,  29 
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MUNICIPALITIBS  —  Continued. 
Highways  —  Continued. 
Park8»  29 

Roads,  30 

Sewen,  30 

Sidewalks,  31 

Streets,  33 

Trains,  34 

Defenses, 
In  action  against,      228,  229,  230 
In  action  bv,  230 

Stat,   of   limitations   against 
munieip.,  238 

Questions  of  fact  as  to  municipal 

defendants,  210,  211 

Constitutionality  of  act  reliev- 
ing municipality  from  acts  of 
officers,  326 

Action  against,   for   negligence 

not  ew  contractu,  327 

Injunction  against,  827 

Ordinances,  333,  334 

Presentment  of  claims,  304,  307,  311 
331,  335 
Recovery  over,  335,  330 

Notes  on, 

Notice,  16,  17,  611,  657 

Liability  to  aliens,  14 

for  nuisance  not  of  its  own 

creation,  16,    17 

for  defective  sewers  and  de- 
fective highways,  rules 
in,  compared,  17 

for  clogged  sewers,  453 

for  dodging  gutters,  658 

for  escaping  water  collected 

in  pipes,  572 

for  repairs,  379 

See  Evidence;  Highways;  No- 
tice. 

VAVI6ABLB  STRSAM8,  15,    20 

VAVI6ATI0N  OF  CAKALS,    10,    12 
13,  198,  223 
NE6LI6BNCB. 
In  general,  1-9 

Definition  of,  2,  3 

Evolution  of  law  of,  1.  3,  349,  382 
Question  of  law  rather  than 
fact,  8 

Actionable  or  causative,      5,  8,     10 
Of  the  State,  10 

municipalities,  14 

quaei   mun.    bodies,    public 

officers,  public  contr.,  35 

masters,  41,  203,  205 

carriers  of  passengers,  75 

goods,  91 

travelers  on  highway,  96 

occupants  of  highway,  96 

owners  of  real  prop.,  112 


NEGLIGENCE  —  Continued. 
Actionable  or  causative  —  Cont'd, 
lessees  of  real  prop.,  112 

licensees  on  real  prop.,  112,  135 
miscell.  defendants,  135 

See   also   those   heads    for 
subheadings. 
Concurring  negligence,  5,  56 

Contributory  negligence. 
In  general,  158,  159 

Choice,  158,  160 

Error  of  judgment,  158,  160 

Saving  life  or  prop.,    158,  160,  161 
Of  servants,  161 

passengers,  170 

travelers  at  crossings,  177 

along  highw.,  184 

owners  of  real  prop.,  189 

lessees  of  real  prop.,  189 

licensees  on  real  prop.,  189 

miscell.  plaintiffs,  192 

See   also   those   heads    for 
subheadings. 
As  a  defense,  227 

How  pleaded,  304 

Imputed  negligence. 

In  general,  5,  6,  202 

Of  parents,  203 

drivers  of  private  veh.,  204 

common  carriers,  204 

masters,  205 

masters  of  vessels,  206 

Questions  of  fact  as  to,      224,  225 

Notes  on. 

Contributory,  6,  7,  158,  621 

Definition  of,  2 

Evolution  of  law  of,         1,  3,  349 
382,  625 
Forecasts,  622 

Foresight,  7,  431,  463,  621 

Gross,  356 

Imputed,  379,  549 

Infants,  378 

Question  of  law  rather  than 

fact,  2,  206,  368,  431,  625 

Trespass  and,  381 

See   also   Defenses;    Pleadings; 
Questions  of  Fact. 
NEIGHBORS. 

SUtutes,  115,  116 

Contrib.  neg.  of,  189,  190 

Duties  of,  112,  113,  114,  120 

The  State  as  a  neighbor,    11, 12,    13 

Municipalities  as,  22,    23 

Owners  of  real  prop,  as,      112,  114 

115,  116,  120,  190 

Fences,        114,  120,  121,  122,  234 

lilres,  122,  123,  189 

BUsting,  114,  123,  124 

Explosions,  124 
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126 
126,  127 

127 
114,  116 

190 
269,  293 
269,  270 


824 

401 


246 

248 


NBI6HB0RS  —  Continued. 
Owners  of  real  prop,  as — Con'd. 
I>igging  near  line,      114,  116,  124 

125 
Water  flooding  or  draining,      125 

126 
Drainage  into  streams. 
Streams, 

Things  from  premises, 
R.  R.  Go's  as. 
Contributory  negligence, 
Evidence  between,         26 

against  owners. 
See  Owners  of  Real  Property. 
NEW  EVIDENCE^  Motion  on, 
KEW  JERSEY. 

Gen.  R.  R.  Act, 
NEW  YORK. 

Statutes  of.     See  Statutes. 
NEXT  OF  KIN. 
Prospective  damage  to. 
Damages  to. 

See  ^signability;  Death  Act. 
NOMINAL  DAMAGES,  261,  262 

NON-EXPERTS,  Opinions  of,         277 
NON  SUI  JURIS,  202,  203 

See  Imputed  Negligence. 
NONSUIT,  209,  303,  313 

See  Evidence,  sub  nom,;  Burd. 
of   Proof  J    Practice;    MiscelL 
Subj. 
NOTARIES,  146 

NOTES  on. 
Abatement,  avoiding  by  contr.,  448 
Academic  question,  687 

Accident,  first  suit,  348 

Accidental  shooting,  381 

Accidents,  proof  of  other,  286 

Aliens,  suits  by,  14 

Alter  egoy  42,    44 

Antiquated  machines,  45 

Assumption  of  risk,      158,  161,  254 

629,  689 
Bills  of  ladiuji:,  tricky,  95,  222,  349 
Boarding  vehicles,  515,  552 

Burden  of  proof,  236,  600,  689 

Carriers  of  goods,  limiting  lia- 
bility, 91,  95,  349 
Carriers  of  passengers, 
Duty  at  curves,  661 
Limiting  liability,       76,  227,  370 
Cases  "  on  all  fours,"                    569 
Children's  act,  46 
Children's  negligence,  meas.  of,    378 
Clogging  gutters,                    453,  658 
Codification,                      98,  306,  457 
Contract  or  tort,           9,  77,  136,  327 
Contractor,  liabiL  for  neg.  of,      45 
652,  684 
Contributory   negligence,   6,   7,  158 

621 


NOTES  on  —  Continued. 
Contrib.  negL  of  children,  378 

Co- servant,  whose  h  bftt  681 

Counties  are  municipalities,  14 

Cross-examination, 
Exclusion  of  evidence  on,  639 

Undue  latitude  of,  659 

Defendant's  acts  as  excuse,  383 

Defenses,  227 

Delegation  of  duty  to  contractor,    45 

652 
Demand  of  damages,  304 

Depositors,  duty  to  banks,     195,  489 
Detailing  servants,  42,    59 

Driving  on  sidewalk,  97 

Duty,  measure  of,  illusory,      1,  2,  6 

625 
Employers'  Liability  Act,      162,  207 

841 
Error  of  judgment,  7 

Evolution  of  law  of  negligence,      1 
3,  78,  341,  349,  382,  625 
Execution  agst  person,  320 

Expert  evidence,  ingenious  in- 
stance, 685 
Ferry  co.'s  carrying  animals,  421 
Fires,  569,  623,  661 
Flagmen,  100 
Flike  case,  372,  424,  467,  491,  536 
Foresight,  7,  431,  463,  621,  622 
Cktrbage,  duty  to  remove,  659 
C^tes  at  crossings,  100 
Cetting  on  and  off  trains,  differ- 
ence, 652 
Head-notes,  637 
Highway,  liability  for  defect  in,  16 
Imputed  negligence,  379,  549 
Insurance  against  accidents,  666 
Interested  evid.  uncontradicted,  661 

668 
Judge,  afl&rmed,  himself  for  re- 
versal, 375 
Judge-made  law,  457 
Jurudiction  of  Sup.  Ct.,  551 
Legislation,     slovenly,     36,  98,    99 
306,  311 
Useless,                               332,  341 
Lessors,  liability  of,  517 
Limitation  of  action  for  death,  238 

339 

Loss  of  service, 

servant,  241 

child,  456 

Manufacturer's  liability,  400 

Master's  liabiUty,.    41,  42,  44,    45 

372,  467,  491,  653 

Maze  of  tracks,  contrib.  neg.,       548 

Multitudinous  court,  a  SS2 

Municipal  oorp.,  liability  of,    17,  379 

Notice  to,  16,  17,  657 
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NOTES  on  —  Continued. 
Negligence, 
Definition  of. 

Difference    l>et.     acfble    and 

cans.,  8 

trespass  and,  381 

Notice  of  nuisance,  16 

Notice  of  R.  R.  crossing,  99 

See  Mun.  Corp.,  supra. 

Obiter   dicta,         195,  349,  400,  441 

523,  637 

8ee  Preface. 

Opinions  unreported,  citing  of,  648 

Concise,  354 

Orders  of  reversal,  626 

Ordinances,  305,  381,  682 

Owners  of  real  property. 

Liability  for  blasting,  652 

contr.  neg.,  684 

Duty  in  choosing  contr.,  652 

Passenger  falling  overboard,        458 

Passes   (see  Carriers),  76,  370,  541 

Physical  exam.,  306 

Presentment  of  claims,  238,  311,  332 

Pleading,  9,  304,  305 

Proximate  cause,  298,  623,  661 

Question  of  law,  negL  as,      4,  206 

368,  431,  649,  664 

Questions  of  fact,  2,  4,  206,  431,  625 

664 
Qui  facit  per  alium,  41 

Recoveries,  two  for  same  act,      423 

499 

Reporters,  duty  of,      458,  504,  585 

637,  648 

Res  ipsa  loquitur,  254,  675 

Respondeat  superior,  41,  42 

Review  of  facts,  408,  559 

Rules, 

Desuetude  of,  671 

Difficulty  in  abstracting,  477 

Ryan  case,  559,  666,  623,  661 

Scaffold,  Are   masters   insurers 

of?  670 

Scope  of  employment,  50 

Servant,  Is  a  servant  of  two 
masters  like  sparrow  on 
house  top?  681 

knowledge  of  new  dangers,  629 
Several  actions  for  same  acci- 
dent, 241 
Slipping  on  coal  hole  covers,  528 
Starting  cars,  515 
State,  claims  against,  11 
Substitute  for  statutory  re- 
quirement, 600 
Succor,  duty  of,  1 
Sunday  traveling,  436 
Towing,  472 
Unanimous  aff.,  way  round  it,  315 

679 


NOTES  on  —  Continued. 
Verdict,  excessive,  506,  770 

provisional,  678 

two  or  more,  for  same  injury,  241 

394 
Violation, 
Of  ordinance,  682 

statute,  7,  341 

Water,  collecting  on  one's  prem.,  572 
NOTICE. 
In  general,  331 

Of    facts    out    of    which    duty 

springs,  5 

Constructive,  332 

Inferences,  255,  263,  331 

Question  of  fact,  206 

Length  of  time,  206,  333 

See  Inferences. 
Duty  to  give. 
Of  passenger  to  carrier^  175 

servant  to  master^  164 

Inferences  of,  263,  832 

Of  danger,  189 

Of  protest,  137,  139 

Question  of  fact,  206,  209 

To  carriers. 
By  passengers,  175 

Of  intox.  of  serv.,  331 

To  masters. 
In  general,  46 

Under  Liability  Act,  75 

Of  defecU,  67 

incompetency  of  serv.,  45,  62 
intoxication  of  serv.,  331,  415 
for  contractors,  684 

Servant    must    give   of   need 
of  repair,  164 

To  municipalities. 
In  general,  16,  17,  23,    24 

Of  defects  or  obstructions  in 

highways,  17,  23,  26,  30,  31,    33 
To  policeman,  sufficient,    229,  604 
To  railroad  companies  of  laying 
out  of  highway,  107 

servants,  161-170 

street-car  companies,  of  con- 
dition of  track,  258 
travelers,  of  defects  in  high- 
way, 184 
vendors  of  liquor,                       331 
Note  on,                             16,  99,  657 
See  also  Defenses;  Knowledge; 
Memory;  Negligence. 
NUISANCE,           8,  113,  236,  305,  333 
Notice  of,  16 
NUMBER  OF  SERVANTS,  suffi- 

dent,  44,    63 

NURSES. 

Exnense  of,  item  of  damage.      243 

OBEDIENCE,        46,  61,  162,  168,  170 
See  Disobedience;  Master;  Pas- 
senger; Servant. 
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OBITER  DICTA. 

Notes  on,       196,  349,  400,  441,  523 

637 
See  also  Pref aoe. 
OBJECTIONS,  312,  313 

OBLIGORS,  146 

See  Parties. 
OBSTRUCTIONS. 
At  crossings,  183 

In  hi^ways,  103,  118 

See  Notice. 
OCCUPANTS,  of  Highways,  96 

See  Travelers. 

OCULAR  Evidence,  292,  293 

OFFICE  BUILDINGS,  340 

OFFICERS. 

Public,  146 

Statutes  as  to,  36,    37 

Administratiye,  35,    36 

Assessors,  40 

Boards,  16,  35,    37 

Commissioners  of  highways,       36 

Inferior,  36,    39 

Judicial,  35,    38 

Militia,  36,    39 

Miscellaneous,  36,  39,    40 

School,  38 

Sheriffs,  36,  38,  230 

Supervisors,  39 

Private  (i.  e.,  of  corporations),    146 

Defenses,  230 

OFFICIALS,  Miscellaneous,       36,    39 

40 
OLD  MACHINES,  45 

OMITTING  Precautions,  167 

OPINIONS. 
In  general,  255 

Of  experts. 
Who  are,  273 

Physic,  as  to  cause,  273 

as  to  results,  274 

misc.,  274,  275 

Other  experts,  276,  276,  277 

Of  others, 
Nonexperts,  277 

Parties  or  incrim,  pers.,  277 

Matters  of  common  experience,    278 
Notes  on,  354,  637,  648 

Curious   instance  of  a  judge 
in  Court  of  App.   wrongly 
overruling   his    prior   opin- 
ion as  Sup.  Court  judge,       375 
Expert  opinion,  685 

ORDER  of  App.  Div.,  321 

Note  on,  626 

ORDINANCES,  333,  334 

Violation  of,  evidence  of  negli- 
gence, 7,  255,  333 
Notes  on,                         305,  381,  682 
OTHER  ACCIDENTS,  286,  287 


OTHER  OCCURRENCES,  265 

And  see  Res  inter  alios, 
OVERFLOW. 
Canal,  12 

By  negligence  of  municipality,    28 

30     31 

of  owner,  125,  126,*  127 

OWNERS. 

Of  personal  property,  192 

Of  animals,  147,  197,  198 

com.  paper,  199 

miscellaneous   prop.,       148,  200 

vehicles,  98,  198 

vesseU,      147,  193,  198,  199,  223 

See  Boats. 

Of  real  property. 

In  general,  112,  190 

References  to  statutes,     115,  340 

Quasi  public  premises,  116 

Piers,  doclcs,  wharves,  116 

Thoroughfares,  halls,  etc,      117 

Private  premises,  118 

As  abutters  on  highways,         118 

Obstructions  of,  118 

Excavations  in,  118 

Near,  118 

Sidewalks,  119 

In  general,  119 

Things  falling  on,         119,  120 

As  neighbors,     112,  114,  115,  116 

120    190 

Fences,      114,  120,  121,  122*,  234 

Fires,  122, 123,  268,  269,  288,  289 

297,  298 

(See  Fires.) 

Blasting,  114,  123 

Explosions,  124 

Digging  near  line,  114,  116,  124 

Water,    flooding,    draining, 

etc.,  125 

Water,  disch.  into  streams,  126 
Streams,  126 

Things  from  premises,  127 

As  to  persons  coming  on,  128,  191 
By  invitation  or  permission,  128 
By  sufferance,  129,  130 

Crossing  railroads,  130 

Without    permission,    tres- 
passers, 130 
(See  Trespassers.) 
As  to  animals,  131 
Questions  growing  out  of  re- 
lation of  landlord  and  ten- 
ant, 131 
Lessors, 

to  lessees,  113,  131 

to  third  person,  113,  132 

Lessees, 
to  lessors,  113,  134 

to  third  persons,         113,  134 
Remaindermen,  134 
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OWKBRS  —  Continued. 
Of  real  property  —  Continued. 
Licensees,  U2,  128,  135,  100,  191 

197 
Under  Civ.  Dam.  Act,  135,  839 
Selection  of  contractor,  135 

Misoellaneous,  135 

Contributory  negligence  of,      189 

190 

Defenses,  234,  235,  236 

Evidence,  288,  269,  293 

Questions  of  fact,  222 

Proximate  cause  as  to,  300 

Notes  on. 

Liability  of  owners,  652 

lessors  of  public  resorts,        517 

for  contractors,  684 

OWNBRSHIP,  Evidence  of,  291 

PAIN. 

As  item  of  damage,  241,  242 

Prospective,  245 

Declarations  as  to,  279 

Exclamations  of,  255,  279 

PARADES,  Watching,  201 
PARCELS,  Express. 

Cases  against  carriers  of,  94,    95 

743 
See  Express  Companies. 
PARENT. 
Negligence  of,  imputed,  202,  203 
Loss  of  service,                   8,  241,  246 
Note  on,  death  case,  456 
PARKS,  29 
PAROL  EVIDENCE,  to  vary  re- 
lease, 293 
PARTICULARS,  BiU  of,  note,       324 
PARTIES. 

To  actions,             149,  200,  307,  308 

instruments,  149,  200 

mistakes,  200 
Acts  of, 

Plff.,  289 
Deft., 

Before  accident,  255,  289 
After  accident,  255,  290 
Opinions  of,  as  evidence,  277 
See  Plaintiffs;  Defendants. 
PARTY,  Discrediting,  when  wit- 
ness, 270 
Adverse,  calling,  270 
PASSENGERS. 
Negligence  of. 
In  general,  170 
References  to  statutes,  78,  171 
Before  getting  on,  171 
Risk  as  to  vehicle,  171 
Getting  on. 
Street  cars,  172 
Trains,  172,  173 


PASSENGERS  —  ConUnued. 
Neglif^ence  of  —  Continued. 

Kiding  on  platform,  171 

Street  cars,                      173,  174 

Trains,  174 

Seats,  174 

Preparing  to  get  off,  175 
Getting  off. 

Boats,                          75,  88,  175 

Street  cars,  175 

Trains,  175 

After  getting  off,  176 

Regulations,  176 

Note  on,  671 

Miseell.  acts. 

Tendering  fare,  176 

Moving  round,  177 

Body  partly  outside,  177 

Carrier's  duty  to,  in  general,  75 

Statutes,  78 

The  relation,  79 

Free  passengers,               76,  79,  227 

Sunday  passengers,  77,    79 

Ejection  of  passengers,  77,    80 

Several  earners,  81 

Carrier's  duties. 

As  to  premises,  etc,  81 

As  to  roadbed,  82 

As  to  vehicles,  83 

As  to  diligent  carriage,  84 

As  to  seating,  84 

As  to  safe  carriage,  84 

( 1 )  Management  of  trains,  84 

(2)  Management  of  stages,  85 

(3)  Management    of    street 

cars,  86 

(4)  Management  of  boats,  85 

(5)  Passengers  getting  on  or 

off,  86 

(a)  Stages,  86 

(b)  Street  cars,  86 

(c)  Trains,  87 

(d)  Boats,  88 
As  to  assistance,  88 
As  to  foresight,  88 
As  to  warning,  89 
As  to  arrest,  89 
As  to  protection,  89 

(1)  From  assault,  89 

(2)  From  robbery,  90 

(3)  From  doctors,  90 

(4)  From  storms,  90 

(5)  From  collisions,  90 
Defenses  by  carrier  against, 

In  general,  231 

Passes,                                  227,  232 

Questions  of  fact. 

As  to  carriers,  220 

As  to  passengers,               221,  222 

Inferences     of     negligence    be- 
tween carrier  and,  265 
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PASSBN6BR8  —  OontiniMd. 
Notes  on, 
Lim.  liab.,  76,  370,  641 

Pass,  falling  overboard,  458 

PASSERS-BY. 
See    High  ways;     Travdera    on 
Highway, 
PASSES,  227,  232 

Notes  on,  76,  370,  641 

PATHS,  128 

PATIENTS. 

See  Phys.  and  Patient. 
PAYMENT,  227,  236,  334 

Sec  Satisfaction. 
PECUNIARY  LOSS.    See,  gener- 
ally, Damages. 
PENAL  CODE.    See  Statutes. 
PENNSYLVANIA. 

Damages  limited,  406 

Death  Act,  587 

PERCOLATIONS,  11 

PERMANENCY,  of  Damages. 
See  Prospective. 
See    also   Opinions;    Damages; 
Water. 
PERMITS,  of  Municipality,     16,    26 

233 
As  defenses,  305 

PERSON,  Execution  against,  324 

Note  on,  320 

PERSONAL  INJURY. 
Physical  examination,  306,  306 

Note  on  act  as  to,  306 

See  Negligence. . 
PERSONAL  PROPERTY. 
Owner  of.    See  Owners. 
Users  of.    See  Users. 
PERSON& 
Inexperienced,  197 

Injured,  prospective  damages  to,  246 
Insane,  144,  168,  107,  626 

Insured,  197 

Intoxicated,  197 

In  miscellaneous  situations,        201 
Entering  stores,  201 

Saving  life  or  property,  201 

Watching  parades,  201 

Injured  by  animals,  201 

In  trust  relations, 
In  general,  136 

Assignees,  138,  149 

Directors,  143,  160,  196 

Executors,  143,  160 

Receivers,  161 

Trustees  of  corporations,  152 

Trustees  for  individuals,  162 

Trustees  for  bondholders,  163 

Trustees  of  municipal  bodies,  153 
Physical  examination  of  plain- 
tiffs, see  Physical  Examina- 
tion. 
See  also  Defendants;  Plaintiffs. 


PERSONS  Coming  on  Premises. 
By  invitation  or  permission. 


128 
130 
130 
180 
191 


Without  permission. 
Crossing  railroads. 
Contributory  negligence  of. 
See  Trespassers. 
PHYSICAL  Examination,        806,  306 

And  see  Evidence. 
PHYSICIAN  AND  PATIENT,         200 

See  Evidence. 
PHYSICIANS.  90,   136.  143,  164.  205 

240,  243 
As  experts,  273,  274,  275 

Communications  to,  privileged,    278 
Bills  of,  as  damages,  243,  285 

See  Doctors. 
PIERS,  15,  28,  116 

And  see  Municipalities;  Owners 
of  Real  Propfity. 
PIPE  LINE  CO.'S,  115 

PLAINTIFF& 
Acts  of,  as  evidence,  280 

At  R.  R.  crossings,  212 

As  users  of  highway,  216 

Burden  of  proof,  when  on,  254 

As  to  contributory  negligence,  257 
As  to  other  matters,  257 

Classification  of. 

Servants,  161 

Passengers,  170 

Travelers  at  crossings,  177 

Travelers  on  highways,  184 

Owners  of  real  property,  189 

Users  of  real  property,  189 

Miscell.,    children,    deaf    per- 
sons, depositors,  etc,  192 
Physical  examination  of,     305,  306 
Presumptions  as  to,                      259 
See    Contrib.    Negl.;    Ques.    of 
Fact. 
PLANS,  of  Municipalities,         15,    25 
PLATFORMS. 
Of  R.  R.  depots  and  trains,  81,    85 

172 
Of  street  cars,  86 

Riding  on, 
SUtute,  78,  171 

Of  street  cars,  173 

Of  train,  170,  174 

As  unsafe  places,  see  also  Mas- 
ter; Carrier. 
PLEADINGS. 
In  general,  304,  308 

Complaint,  308 

Answer,  310 

Amendment,  305,  310,  313 

Notes  on. 

Cause  of  action,  9 

Demand  of  damages,  304 
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PLSADin  6S  —  Continued. 
Notes  on  —  Ck>ntinued. 

Prolixity  of,  305 

As  evidence,  292 

Averment  of  special  damages,      255 
AdmissibiL  of  evid.  under,  285,  292 
See  Practice. 
PLEDGOR  AND  PLEDGEE,    136,  153 
POISON,  157 

And  see  Malpractice;  Vendors. 

POOR  PERSON,  Motion  to  sue  as,  324 

PRACTICE. 

In  general,  304 

Presentment  of  claims,  238,  304,  311 

331,  335 

Joinder  of  causes,  305,  312 

Before  trial,  312 

At  trial,  312 

Objections,  312 

Amendment,  313 

Variance,  313 

Discretionary  rulings,  313 

Nonsuit,  209,  303,  313 

Direction  of  verdict,  315 

Charge,  316 

Exceptions,  319 

Verdict,  319 

Conduct,  313,  320 

After  trial,  320 

After  judgment,  320 

On  appeaC  321 

Preferences,  321 

Allowing  appeals,  321 

Order  of  App.  Div.,  321 

Judgment  absolute,  321 

Miscellaneous,  322 

Various  motions,  324,  329 

Note  on  review  of  facts  in  Court 

of  Appeals,  408,  559,  679 

See  Pleadings. 
PRECAUTIONS,  Omitting,  167 

PREFERENCES  on  Appeal,  321 

PREMATURE  SUIT,  239 

PRESENTMENT        of        Claims 
against   municipalities,  238,  304 

311,  331,  335 
PREinSES. 
Of    the    State;    Municipalities; 
Carriers;     Owners     of     Real 
Prop.;  see  those  titles. 
PRESUMPTIONS. 

As  to  plffs.,  254,  259 

As  to  def  ts.,  254,  260 

As  to  misc.  facts,  261 

As  to  negligence,  254 

As  to  construction  of  statutes,    330 
Of  notice,  332 

And  see  Notice;  Inferences. 


PRINCIPAL  AND  AGENT,  6,  41,  137 

304 
See  Masters. 

PRIVATE  CROSSINGS  (see  also 
Crossings),  130 

PRIVATE  VEHICLES,  Drivers  of,  204 

PRIVILEGED     COMMUNICA- 
TIONS, 278 

PRIVITY,  Want  of,  239 

PROCEDURE,  CODES  OF. 
See  Statute. 

PROFESSIONAL   Earnings,   item 
of  damage,  244 

PROFESSIONAL  MEN. 
In  general,  136 

Architects,  153 

Doctors,  143,  154 

Lawyers,  145,  154 

And  see  those  subjects. 

PROFITS,  Loss  of,  item  of  dam- 
afire.  244   283 

PROLIXITY  of  Pleadings,  '  305 

PROMISE  of  Master,  reliance  on,  161 

168 

PROmSSORY  NOTES,Holders  of,  199 
Defenses,  239 

PROPERTY,  Saving,        158,  160,  201 
Depreciation  of,  item  of  dam- 

age.  244 

See  Owners  of  Pers.  Prop.;  Real 
Prop. 

PROSPECTIVE  DAMAGES. 

To  injured  person,  245,  284 

husbands,  246 

parents,  246 

next  of  kin,  246,  248 

PROTEST,  Neglect  to  give  notice 
of,  137,  139 

And  see  Agents. 

PROTECTION  by  Carrier,  76 

From  assault,  89 

robbery,  90 

doctors,  90 

storms,  90 

collisions,  90 

PROTECTION  by  Master,      44,  60-73 

PROXIMA  NON  REMOTA,  etc,    296 

PROXIMATE  CAUSE. 

In  general,  296 

Ice  and  snow,  297 

Fires,  297 

Sewage,  298 

Master  and  servant,  298 

Carrier  and  passenger,  299 

Carrier  and  snipper,  299 

Travelers  on  highways,  299 

Owners  and  lessees,  300 

Under  Civil  Damage  Act,  301 

Miscellaneous,  301 

Notes  on,  298,  661 
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PUBLIC. 
Boards.    See  Boards. 
Buildings.    See  Municipalities. 
Contractors.    See  Contractors. 
Crossings.    See  Crossings. 
Improvements.    See  Municipali- 
ties; The  State. 
Officers.    See  Officers. 
Parks.    See  Municipalities. 
Premises.    See  Municipalities. 
Premises,  quasi.    See  Municipal- 
ities. 
Resorts.       See     Municipalities; 

Lessors. 
Works.    See  Municipalities. 
See  also  The  State;  Owners  of  Real 
Property. 
PURCHASERS  (see  also  Vendors),  155 
200,  201,  202 
PURVEYORS  (see  also  Evidence),  155 

156 
Inferences  of  negligence  against,  269 

QUASI-MUNICIPAL  Corporations,    16 

35 
See  Officers. 
QUASI-PUBLIC     Premises      (see 

Owners),  116,  117 

QUESTIONS,  Constitutional,  326 

See  also  Jurisdiction. 

QUESTIONS  OF  FACT. 

In  general,  206 

Nonsuit,  209 

Notice,  209 

Highways,  210 

What  are,  210 

Use  of,  210 

Municipal  defendants,  210 

Railroad  crossings,  211 

Defendants,  211 

Plaintiffs,  212 

Users  of,  215 

(1)  Defendants,  215 

(2)  Plaintiffs,  216 
Masters,  217 
Servants,  218 
Carriers,  220 
Passengers,  221 
Real  Property,  222 

Owners  of,  222 

Tenants  and  others  on,  222 

Tracks  crossing  each  other,  223 

Owners  of  vessels,  223 

Children,  223 

Imputed  negligence,  224 

Reasonable  time,  225 

Identification,  225 

Miscellaneous,  225 

Notes,  2,  4,  206,  431,  625,  664 


QUESTIONS  OF  LAW  and  Fact 

(mixed),  5,  206 

Notes,  4,  20^  968,  431,  649 

QUI  FACIT  PER  ALIUM,  etc      41 
See  Respondeat   Superior  and, 
generally.  Master. 

RAFTS,  Management  of,  112 

RAILROAD  COMPANIES. 

As  carriers.    See  (Carriers 
neighbors.     See    Owners     of 
Real  Property. 

Use  of  highway  by.  96,    97 

RAILROAD     CROSSINGS.     See 

Crossings. 
RAILROAD  LAWS,     78,  89,  100,  116 

171,  178 

And  see  Statutes. 
RAILROAD  TRACKS.     See  Tracks. 
REASONABLE  TIME,  225 

REAL  PROPERTY.    See  Owners 

of. 
REBUTTAL,  Evidence  of  Damage 

in,  284 

RECEIVERS,  151,  155 

Of  railroad  co's.     See  Carriers. 
RECOVERY  OVER,  335 

REGULATIONS  of  Carrier,  77 

See  Rules. 
RELATION  of  Carrier  and  Pas- 
sengeV,  77,    79 

See  Carrier 
RELATION  of  Master  and  Serv- 
ant, inference  as  to,  264 

See  Master. 
RELEASE,  237 

See  Satisfaction;  Waiver. 
RELIANCE  on  Master  (see  Serv- 
ant), 161,  168 
REMAINDERMEN,  134 
REMOTE  CAUSES.    See  Causes. 
REPAIRS, 

Of  highways.    See  Highways. 

By  masters.    See  Masters. 
REPORTERS  (see  also  ExperU),  166 

Notes, 
Duty    of  law    renorters    (see 
also  Preface),  458,  504,  585,  637 

648 
RES  AD  JUDICATA,  238,  337,  338 
RES  GESTiE,  266 

See  Declarations:  Evidence. 
RES  INTER  ALIOS. 

Judffment-rolls,  285 

Cus&m,  286 

Freedom  from  accident,  286 

Happening  of  other  accident,      286 

Miscellaneous  acts.  287 

RES  IPSA  LOQOTTUR,  264,  262 

Note,  264,  676 

And  see  Inferences. 
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SSSCUING  PenonB  or  property,    158 

160,  201 
RESPONDEAT  SUPERIOR,      16,    19 

41,  42,  46,  47,    50 
RESULTS,  Opinion  of  physidana 

as  to,  274 

REVERSAL,  Orders  of^  note,  626 

REVIEW  OF  FACTS,  329,  330 

Notes  on,  408,  559 

See  also  Questions  of  Fact. 
RIDERS,  202 

RIDING,  189 

on  Platform,  78,  170,  171,  173 

RIGHT  OF  WAT,         06,  97,  101,  184 
RIGHTS    OF    ACTION,    enume- 
rated, 8 
RISK, 
Of  servants,           161,  162,  163,  170 
And  see  Masters;  Servants. 
Of  passenger  as  to  vehicle,           171 
See     Carriers;      Passengers; 
Master;    Servants;    Assump- 
tion of  Risk. 
ROAD,  Law  of,      96,  97,  98,  101,  184 

186,  247 
ROAD-BED,  66,  75,    82 

See  also  Carriers;  Masters. 
ROADS. 
Negligence  as  to,  15,    30 

Contributory  negligence  as  to,      186 
See  also  Highways;  Municipali- 
ties. 
ROBBERY,  Carrier'B  duty  to  pro- 
tect passenger,  90 
RULE,  Notes  on. 
In  Flike's  case,       372,  424,  467,  491 

536 
In  Ryan's  case,  559,  566,  623 

661 
As  to  boarding  moving  vehicle, 

515,  552 
delegation  of  master's  duty  to 

contractors,  45 

delegation  of  owner's  powers 

to  contractors,  652 

difficulty  in  aostracting,  477 

proof  of  similar  accidents,         286 
res  ipsa  log,,  254,  675 

resp,  super,,  41,    42 

liability  of  owners  of  private 

premises,  652 

liability  of  lessors  of  public 

resorts,  617 

liability  of  municipalities,  for 
defective  sewers  and  high- 
ways, 17 
RULES. 
Master's  duty  to  make,  44,  45,    60 
61,  62,  161,  162 
Servant's  oontrib.  negligence  as 
to,                                              165 


RULES  —  Continoad. 
Passenger's    contrib.    negligence 

as  to  170,  176 

Inference  of  negligence  as  to,      265 
Note  on  desuetude  of,  671 

See   also  Contributory  Neg.; 
Maxims;    Masters;    Regula- 
tions; Servants. 
RULINGS,  Discretionary,  818 

RYAN  CASE,  Notes  on,  559,  566,  623 

661 

SAFE  CARRIAGE  (see  Carrier),     75 
Management  of  trains,  84 

of  stages,  85 

of  street  cars,  85 

of  boats,  85 

Passengers  getting  on  or  off. 
Stages,  86 

Street  cars,  86 

Trains,  87 

Boats,  88 

See  Carriers. 
SAFE  DEPOSIT  COMPANIES,      189 
See  Bailees,  138 

SAFE  PLACE. 
Master's  duty  to  furnish,  44,  45,    64 
Inference  of  negligence  as  to,       265 
See  also  Carrier;  Master;  Mu- 
nicipalities;   Owners;     Serv- 
ants. 
SAFETY  APPLIANCES,  71 

SAILORS,  45,  202 

SATISFACTION,  237,  338 

Notes  on,  423,  499 

SAVING  Life  or  Property,      158,  160 

201 
SAVINGS  BANKS,  141,  156 

And  see  Banks. 
SCAFFOLDS,  66,  116,  670 

SCHOOL   TRUSTEES  and  other 

officers,  38 

SCOPE  OF  EMPLOYMENT,  50 

And  see  Masters. 
SEA,  Law  of,  112,  185,  193 

SEARCHERS,  155 

SEATS. 
In  cars,  75,  84,  174 

For  female  employees,  46 

SELECTION  of  Contractors,  135 

Note  on,  652 

SERVANTS. 
Contributory  n^ligenee  of. 
In  general,  161,  164,  165,  168 

Statutes,  162 

Assumption  of  risk,  162,  163 

Unsafe  places,  163 

Machines,  164 

Tools  and  appliances,  165 

Rules,  165 

Doing  dangerous  things,  166 
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SBRVANTS  —  OonUnued. 

Contributory  negligence  of  —  Gottfd. 

OmittiDg  precauuons,  167 

BAliaace  on  maiter,  161,  168 

Olwdience,  61,  162,  168 

Disobedience,  168 

Knowledge,  46,  67,  161,  168 

Memory,  169 

Minors,  170 

Co-servants,    42,  48,  46,  53,  661 

Master's  liabiHty  to. 

In  general,  41,  203,  205 

Statutes,  46 

Respondeat  superior,  47 

Scope  of  employment,  50 

Omtraotors,  etc.,  51 

Co-servants,  53 

Liability  for,  53 

Who  are,  54 

Query  in  note,  681 

Concurring  negligence  of,      56 

Transportation  o^,  57 

Serv.  of  different  masters,         57 

Detailing  servants,  42,    59 

Master's  duties,  44,    60 

As  to  rules,  44,  45,    60 

seeing  rules  obeyed,  61 

competent  serv.,     44,  45,    62 

suffio.  no.  of  serv.,      44,    63 

safe  place,  44,  45,    64 

macmnes,         45,  46,  47,    67 

vehicles,  68 

loading  vehicles,  46,    68 

managem.  of  vehicles,  46,    69 

110 

tools  and  appliances,   46,    69 

safety  appliances,  71 

fire-escapes,  72 

Minors,  72 

Warning  servants,  73 

Delegation  of  master's  duty,    45 

46,    74 

Vigilance  of  master,  74 

Waiver  by  servant,      45,  74,  230 

231 
Notice  under  Liability  Aeti  75 
Inspection,  75 

liability  of  municipality  to, 
See  Respo,  Super,,  19 

And  Contractors,  21 

Liability  of  State  to,  13 

Liability  of  State  for  neg.  of,         10 
Master's   negligence,    when   im- 
puted to  servant,  205 
Questions  of  fact  as  to. 
Master's  negligence,                   217 
Servant's   contributory   negli- 
gence,                                     218 
Defenses  against,                           230 
Proximate  cause,                           298 


SBRVAKTS  —  Oontlmied. 
Inference  ci  negligesee  between 
master  and  servant, 
As  to  relaUon,  264 

incompetent  servants,  264 

machines,  264 

f.ppliances,  264 

safe  plaee,  265 

rules,  266 

Declarations  of,  281 

Evidence  between  master  and,     294 
See  generally  Master;   Musid- 

paUties. 
Notes, 
On  suits  for  loss  of  services  of,  241 
knowledge  of  new  dangers,      629 
two  masters,  42,  59,  681 

SSRVICBa 
Gratuitous,  239 

See  Loss  of  Services. 
SSVSRAL  ACTIONS. 

Note  on  possibility  of  thre^        241 
SEVERAL  CARRIERS,  81 

SEVERAL  CAUSES,  296,  302 

SEVERAL  DEFENDANTS,     304,  307 

308 
SEVERAL     FACTS,     Inferences 

from,  263 

SEVERAL  TRACE:S,  181 

SEWAGE,  as  a  cause  of  injury,      298 

SEWERS,  13,21,    30 

Notes, 

Clogginff  of,  453,  658 

Comparison  between  rules  as 
to  highways  and  sewers,         17 
SHERIFFS,  36^  38,  230 

And  see  Officers. 
SHIPPERS,  1«S 

Defenses  against,  233 

And  see  Carriers  and  Sh^pers; 
Consignees;  Defenses. 
SHOOTING. 

Note  on  accidental,  381 

SHOPKEEPERS    (see   also    Les- 
sees; Defenses),  155,  156,  201 
SIC  UTERS  TUO,  etc.,  16,  112 
SIDEWALKS. 
Negligence  as  to,  16,    31 
Driving  on«                              97,  111 
Duty  of  abutters  on, 
In  general,                   114,  115,  119 
Things  falling  on,  119 
Contributory  negligence  on,  185 
Note,  slipping  on  coal*hole  cov- 
ers,                                             528 
SKATERS,                                  189. 202 
SLOVENLY  Legislation. 

Notes  on.    S^  Legislation. 
SNOW.    See  Ice  and  Snow. 
SOUTH  CAROLINA. 
LiabiUty  limHed,  542 
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SPECIAL    CASSIBR8    (see   also 

STATUTES  —  Continued. 

Purveyon),                      96,  148,  156 
SPECTATOKS,                                 201 

Miscellaneous  —  Continued. 

Cattle-guards,                             116 

SPEED    OF   TRAINS    (see    also 

ChUdren,                                46,  193 

CroBsings),                              97,  299 

Crossings,                      99,  116,  178 

STAGES,  Management  of,                 85 
STAIRWAYS,                                    113 

Digging  foundation,                    116 

Elevated  railroads,                       78 

STATE,  THE. 

Emigrants,                                    78 

In  general,                                       10 

Factories,                                    340 

Court  of  Claims,                             IC 

Farm  crossings,                           116 

Percolations,                                    11 

Female  employees,                      46 

OverfLowB,                                        12 

Fences,                                 116,  116 

Diverting  water,                             12 

Fire  alarms,                              340 

Bridges  over  canals,                       12 

escapes,                                   340 

Sewers,                                           13 

Fires,                                   116,  340 

Liability  to  servants,                     13 

FlagmMi,                                     100 

Liability  for  negligence  of  serv* 

Gates  at  R.  R.  crossings,         100 

ants,                                              10 

Innkeepers,                                  340 

Death  claims,                                  13 

Intemperate  servants,  liability 

for  employing,                  46,    78 
Intoxicating  liquor.    See  Civ. 

STATIONS,                           81,  84,    87 
STATUTES. 

In  general,                                         7 

Dam.  Act. 

Apprentice  Act,                        46,  246 
Bufiding  Law,  N.  Y.  city,            340 

Ladders,                                       116 

Laws  of  another  State  (Death 

Charter,  N.  Y.  city,                         18 

Act),                                        248 

avil  Damage  Act,        116,  1J6,  247 

Limiting  hours  of  labor,             46 

301,  331,  338,  339 

Locomotive  engineer,  duties  of,    99 

Code,  Civil,                       36,  306,  330 

Logs,                                            99 

Penal,        46,  47,  99,  100,  116,  171 

Lumber,                                       99 

Consolidation  Act,                         340 

Machinery,  guarding,           46,    47 

County  Law,                             18,    36 

Masters.    See  Employers'  Lia- 
bility Act  and  Labor  Law, 

Court  of  Claims,                             10 

Death  Act,       241,  247,  248,  339,  340 

Messenger  boys,                           47 

Dom.  Rel.  Law,                               46 

MunicipaUties,                     18,    36 

Employers'  liab.  Act,     47,  76,  162 

Presentation      of      claims 

207,  341,  343 

against,                       307,  335 
Notice  of  intention  to  sue,    307 

Excise.                                46,  78,  116 

Gen.  Mun.  Law,                       18,    36 

335 

Highway  Law,  18,  36,  78,  98,  115 

Neighbors,                           115,  110 

247,  307 

Office  buildings,                          340 

Labor  Law,                 46,  47,  116,  246 

Owners  of  real  property,           116 

Law  of  the  Road,       96,  97,  98,  101 

Owners  and  lessees  of  build- 

184, 185,  247 

ings,                                        340 

Law  of  the  Sea,             111,  185,  193 

Owners  of  carriages,                    98 

Limitations,                            237,  238 

Passengers,                           78,  171 

Railroad  Law,  78,  99,  100,  116,  171 

Physical  examination,       305,  306 

178 

307,  324 

Town  Law,                          18,  36,  116 

Pipe  line  companies,                 115 

Village  Law,                                    18 

Public  officers,                      36,    37 

Miscellaneous, 

And  see  County  Law;  High- 

Abutters,                                     116 

way  Law;  Town  Law. 

Assumed  risk,                     162,  207 

Railroad  companies,      78,  99,  100 

Bicycles,                                99,  100 

116,  171,  178 

Blowing  whistle,                          99 

Riding  on  platform,            78,  171 
Ringing  bell,                                 99 

Bridges,                                       100 

Brooklyn  bridge,                          36 

Risk,  assumed,           162,  207,  344 

Canals,                                    10,    11 

Scaffolds,                                     116 

Carriages,                             78,    98 

Seats  for  female  employees,       46 

Carriers,                               78,  171 

Sheriff,                            36,  38,  230 

See  also  R.  R.  Co.,  infra. 

Sidewalks,                                  116 

Carriers  Iv  water,               78,    93 

State,                                    10,    11 

Digitized  by 


Google 


800 


Index. 


[The  figures  refer  to  pages. 


STATUTES  —  Continued. 
Miscellaneous  —  Continued. 
Stealing  rides,  children,  193 

Tenement-houses,  340,  341 

Trap  doors,  340 

Vanous  States,  248,  340 

Walking  along  tracks,        171,  178 
Violation  of,  when  negligence.        7 

341 
Substantial  compliance,  342 

Notes  on, 

Other  Acts,  341 

Slovenly  statutes,       36,  306,  311 
332,  334 
Substitution  for  statutory  re- 
quirements, 600 
See  also  Class  D,  Part  III,        771 
STATUTORY  Causes  of  Action,    338 
See  Statutes;  Part  HI,  Qass  D,  771 
STEALINO  RIDES,  Children,  193 
STEAM  COMPAIflES,  157 
STIPULATION. 
Against  abatement,                        325 
In  fine  print,                            95,  222 
STOCKHOLDERS,  157 
STOLEN  PROPERTY,                      200 
STORES,  Entering,                           201 
STORMS,  Carriers  duty  to  pro- 
tect passenger  from,           90,  156 
Note  on  foresight  as  to,              622 
STREAMS. 
Navigable,                                 15,    29 
Interference  with,                   12,  126 
See  also  Neighbors. 
STREET  CARS,  Management  of,      85 
86,  96,  97,  108 
STREET  COMMISSIONERS,  38 
STREETS. 
Negligence  as  to,                      15,    33 
Contributory  negligence  as  to,      186 
See  also  Abutters;  Commissioner 
of  Highways;  Municipalities; 
Travelers. 
SUBROGATION.      See    Recovery 

over. 
SUBSEQUENT  Acte  of  deft.,  255,  290 
SUBSTITUTES  for  statutory  re- 
quirements (Note),  600 
SUBSTITUTION,  324 
SUCCOR,  Duty  of  (Note),  1 
SUFFICIENT  No.  of  Servants,  44,    46 

63 


ouxx. 

In  forma  pauperis, 

324 

Premature, 

239 

SUNDAY,  Traveling  on, 

77,    79 

Note  as  to, 

435 

SUPERINTENDENTS, 

55 

See  Alter  ego;  Co-servants. 
SUPERINTENDENTS  of  SchooU.    38 


SUPERIOR  COURT.     See  Juris- 
diction. 

SUPERVISORS,  -  39 

SUPPLY  of  one's  place,  as  item 
of  damage,  243 

SUPREME  COURT.     See  Juris- 
diction. 

SURPRISE,  324 

SURROGATES. 
Jurisdiction  of,  328 

See  Public  Officers. 

SURVIVAL  of  Causes  of  Action. 
See  Abatement. 

SYLLABUS.     See  Reporters. 

TELEGRAMS,  94 

Cases  against  carriers  of,  95 

TELEGRAPH  LINES,  91,  103 

TENANTS. 
See  Landlord  and  Tenant;  Let- 

TENEMENT-HOUSES,  341 

See  Owners. 
THEFT. 

Robbery  of  passenger,  90 

THOROUGHFARES,  117 

TICKETS, Through  (see  Carriers),    77 

81 
TIME,  Loss  of,  as  item  of  dam- 
age, 243 
Reasonable,  225 
TITLE  COMPANIES,  157 
TOOLS. 
Master's  duty  as  to,          44,  46,    69 
Servant's     contributory     negli- 
gence as  to,  165 
TORT. 

Contract  or  tort,  8,  9,  77,  136,  327 
TOW-ERS,  156,  233,  472 

TOWNS,  14 

See  also  Highways;  Municipali- 
ties. 
TRACKS. 
Across  highways,  101 

Along  highways,  101 

Crossing  each  other,  223 

Over  highways,  101 

Several,  181 

Walking  along,      170,  171,  178,  182 

342 
See  also  Crossings;   Owners  of 
Real  Property. 
TRAIN  Despatcher,  55 

TRAINS. 
On  highways,  34 

Crossing  in  sight  of,  179 

Management  of,  84,  105,  107 

At  stations,  84     87 

At  public  crossings,  105 

What  is  a  public  crossing,         107 
At  private  croasings.  IW 
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TRAINS  —  Continued. 
Management  of  —  Continued. 
FlaguMBf-  100,  107 

Gates,  78,  100,  108 

MiBcellaneouB,  108 

TRANSPORTATION. 
Of  freight.    See  Carrier. 
Of  passengers.    See  Carrier. 
Of  servants.    See  Master. 
TRAP-DOORS,  840 

TRAVELSR& 
General  principleB,  96,    97 

Duties  of,  in  general,  90,    97 

Reference  to  statutes,  98 

What  are  highways,  27,  96,  100,  210 
Right  of  way,  96,  97,  101,  104 

Tracks  along,  over,  across,  101 

Telegraph  or  electric  Unes,  91,  103 
Obstructions,  103,  118 

Excavations,  96,  104,  118 

Management  of  vehicles,  etc.,       46 
69,  105,  110 
Of  trains,  84,  105,  107 

street  cars,    85,  86,  96,  97,  108 
other  vehicles,  110 

animals,  110 

vessels.  111 

rafts,  112 

Driving  rapidly.  111 

on  sidewalks,  111 

over  crossings  180,  181 

Contributory  negligence  of, 
At  eroeeings, 
In  general,  177 

References  to  statutes,  178 

Crossing  in  sight  of  trains,    179 
Looking  or  fauing  to  look,    179 

234 
FaUure  to  keep  looking,  180 
When  driving,  180 

Driven  by  another,  181 

Several  tracks,  181 

Walking  along  tracks,  170,  182 

842 

Company's  acts  as  excuse,     182 

Miscell.  acts.  183 

Along  highway. 

In  general,  184 

References  to  statutes,  185 

On  water,  185 

sidewalks,  185 

In  streets  or  roads,  186 

alleys.  187 

Over  bridges,  187 

Driving,  188 

Riding,  189 

Skating,  189,  202 

Notice  of  danger,  189 

Sunday,  77,  79,  435 

Defenses.  234 

Evidence,  267,  293 

51 


TRAVELERS  —  Continued. 
Questions  of  fact,  210-217 

Proximate  cause  as  to,  299,  300 

And  see  generally  Carriers; 
Crossings;  Highways;  Munici- 
palities. 

TRESPASS,  8 

TRESPASSERS. 
Persons,  77,  115,  130,  202,  342 

Animals,  131,  342 

TRIAL.     See  Practice. 

TRUSTEES,  137,  167 

School,  38 

Of  corporations,  152 

For  individuals,  152 

bondholders,  153 

Of  municipal  bodies,  153 

ULTRA  VIRES,  238 

UNANIMOUS  Affirmance,  829 

Note  on  way  to  get  round,  315,  679 
UNITED  STATES. 

Boilers,  insp.  of,  412 

LiabiL  of  own.  of  vessels,      93,  423 

584 
UNSAFE  PLACES,  16S 

See  Carriers;  Masters;  Munici- 
palities; Owners;  Safe  Place; 
The  State. 
Also      Passengers;       Servants; 
T^velers. 
USE. 
Of  highway,  210 

Loss  of,  243 

USERS. 
Of   highway.     See   Highways; 
Travelers, 
personal  property,     139,  147,  157 
See  Bailees;  Hurers. 

VARIANCE,  313 

VEHICLES. 

Carriers',  75,  83,  842 

Drivers  of  (imp.  neg.  of),      203,  204 

Masters',  68,  69 

Management  of,  97,  110,  198 

Of  trains,  84,  87,  105 

street  cars,    85,  86,  96,  97,  108 

Passenger's  risk  as  to,  171 

Owners  of,  198 

See  Getting  On  or  Off. 

VENDORS.  157 

VENUS,  824 

VERDICTS. 

Change  of,  819 

Direction  of,  815 

Classification  of,  745 

-  Note  on  amounts  of,     394,  506,  770 

Provisional,  678 

VESSELS. 

Carrier's  duties  as  to,  83,    88 
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VESSELS  ^  Ck>ntinued. 
Management  of,        85,  88,  111,  147 

186 
Maaters  of,  146,  197,  203 

Master's  negligence  imputed,       205 
Owners  of,     147,  193,  198,  199,  223 

VIGILANCS. 
Of  master,  46,    74 

See  Care;    Contributorjr  Negli- 
gence; Negligence. 

VILLAGES    (see  also  Municipal- 
ities), 14 

VIOLATION. 

Of  ordinances,  evid.  of  negl.,  7,  266 

333,  381,  682 

Of  statutes,  when  negl.,  7,  341 

Substantial  compliance*  342 

VOLENTI  NON  FIT  DfJUKIA,      168 

WAGES. 

Loss  of,  item  of  damage,      243,  244 

Evidence  as  to,  283 

WAIVES. 

By  passenger  (see  Passes),  232 

servant,  46,  74,  230,  231 

WALKING  Along  track,  170,  171,  178 

182    342 

WAREHOUSEMEN  (see  Bailees)',  138 

WARNING. 

Of  passenger,  89 

servant,  73 

travelers.    See  Crossings. 


WATCHING  PARADE^  201 

WATER,  11,  12,  15,  IH  126,  126,  186 
See  The  State;  M3xn<^aiities; 

Neighbors;  Owners. 
Note  on  collecting  water  in  de- 
fective pipes,  672 

WAY,  Right  of,  96,  97,  101,  184 

V^IGHT  of  Evidence,  295 

WHARFINGERS,  116,  157 

WHARVES,  16,  28,  116 

See  also  Piers;  Municipalities; 
Owners  of  Real  Property; 
Lessees. 

WIDOW.    See  Death  Act. 

WIFE,  Damages  to,  241 

Declarations  of,  280 

Liability  of,  under  Civil  Dam- 

age  Act,  135 

WIND. 
See  Storms. 

WITNESS,  Discrediting,  270,  271 

Declarations  of,  281 

WORKS,  PUBLIC. 
See  Municipalities;  State. 

WRITINGS,  AdmissibiUty  as  evi- 
dence, 285,  292 

WRITTEN  Declarations,  282 

YARD    MASTER    (see    Co-Serv- 
ant),  55 


[whole  NinCRBB  OF  PAGES,  860.] 
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